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MORRIS  V.  ELLIS. 


7 


1843: 
28th  May. 


Construction. 

Tithe- 

commutation 

Act. 

Evidence. 

Pleading. 

Supplemental 

bill. 


In  I820y  the  Plaintiff,  who  was  the  rector  of  the 
parish  of  Shelfhanger^  in  Norfolk,  filed  a  bill  against 
the  Defendant,  who  occupied  a  farm  in  the  parish, 
called  Shdfhanger  Hall  Farm,  as  tenant  to  the  Duke 
of  Norfolk^  for  an  account  and  payment  of  the  tithes  of 
the  farm  for  the  then  last  six  years.  The  Defendant,  in 
his  answer,  insisted  that  a  modus  of  14  /.  a  year  was  ."~"^ 

payable,  to  the  rector,  in  lieu  of  all  the  tithes  of  the  for'\ithL  he- 
farm,  tween  a  rector 

and  an  occu- 

I  1     t      ^  n        y  ^^  P^®*"  0^  wWch 

In  1831,  and  before  any  further  proceedmgs  were  the  latter  set  up 

had  in  the  suit,  the  Defendant  died,  and  the  suit  was  a  modus),  the 
,^  •    J        •     X  I.-  X  Tithe-commu- 

re?i?ed  agamst  his  executors.  ^^j^,^  ^^j 

passed ;  and,  in 
the  course  of  the  proceedings  under  it,  an  action  was  brought,  in 
pursuance  of  one  if  its  enactments^  by  the  rector  against  the  land* 
owner f  in  i^rder  to  try  the  validity  of  the  modus.  At  the  trial, 
a  verdict  was  found  against  the  modus.  Held  that  the  verdict  was 
admissible  as  evidence  against  the  occupier,  and,  consequently,  that 
the  rector  was  entitled  to  file  a  supplemental  bill  for  the  purpose  of 
putting  the  proceedings  at  law  in  issue  in  his  suit  against  the  occu- 
pier ;  and  that  too  notwithstanding  the  Act  enacts  that  nothing 
therein  contained  shall  affect  the  right  to  any  tithes  become  due 
before  the  commutation. 
Vol.  XIII.  B 
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1843*  In  November  1841,  the  Plaintiff  Bled  a  bill  against 

the  executors,  which»  after  stating  the  proceedings  in 
the  original  suit,  alleged,  by  way  of  supplement,  that, 
Ellis.  ^^  October  1838,  the  Commissioners  appointed  under 
the  Tithe-commutation  Act  (6  &  7  Will.  4,  c.  71),  de- 
termined to  ascertain  and  award  the  rent-charge  to  be 
paid  instead  of  the  tithes  of  the  parish :  that  the  Plain- 
tiff had  lately  discovered  that  the  original  suit  was 
defended  by  and  at  the  expense  of  the  Duke  of  A^or- 
folk ;  and  that  it  was  agreed,  between  the  Duke  and 
the  deceased  Defendant  to  that  suit,  and  the  executors 
of  the  latter,  that  the  Duke  should  pay  whatever,  if 
anything,  in  the  result  of  the  suit,  should  be  coming 
to  the  Plaintiff;  and  that  the  deceased  Defendant  did, 
in  fact,  occupy  the  farm  free  from  tithes,  as  between 
himself  and  the  Duke,  or  at  least  free  from  tithes  to 
any  larger  amount  than  the  alleged  modus  of  14/.: 
that,  under  the  circumstances  aforesaid,  a  question 
arose,  between  the  Plaintiff  and  the  Duke,  touching  the 
validity  of  the  alleged  modus ;  and  that  the  Assistant 
Commissioner  appointed  for  the  purpose  of  ascertaining 
and  awarding  the  rent-charge  to  be  paid  as  before  men- 
tioned, having  heard  the  question  discussed,  by  his 
award  dated  the  25th  of  June  1839,  determined  that 
the  modus  was  valid :  that  the  Plaintiff,  being  dissatisfied 
with  the  Assistant  Commissioner's  decision,  brought  an 
action  in  the  Court  of  Exchequer,  against  the  Duke  of 
Norfolk,  under  the  authority  of  the  Act,  and  delivered 
a  feigned  issue  therein  for  the  purpose  of  trying  the 
validity  of  the  modus :  that  the  issue  was  tried,  and 
a  verdict  found  for  the  Plaintiff;  that  the  Duke  after- 
wards moved  for  a  new  trial  of  the  issue,  but  the  motion 
was  refused:  that  the  Plaintiff  was  advised  that,  by 
such  proceedings,  the  validity  of  the  alleged  modus  had 
been  disproved,  and  the  Plaintiff's  right  to  the  tithes  in 
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kind  of  the  fann,  conclusively  established :  that,  after  the 
decision  upon  the  motion  for  a  new  trial,  the  Plaintiff's 
solicitors  wrote  to  the  Defendants'  solicitors,  who  were 
also  the  Dake*s  solicitors,  requesting  to  be  informed 
whether  the  Defendants  intended  to  defend  the  suit; 
but  their  solicitors  returned  no  answer. 


1843. 

ir^^ 

Morris 
Ellis. 


The  ^pnyer  of  the  bill  was  as  follows :  '^  that  this  pre^ 
tent  bill  may  be  taken  as  supplemental  to  the  said  original 
bill  and  bin  of  revivor ;  and  that  it  may  be  declared^  by 
this  Court,  that,  by  virtue  and  effect  of  the  said  issue  and 
the  verdict  therein,  and  the  refusal  of  the  said  motion,  the 
said  allied  modus  has  been,  by  due  course  of  law,  ascer-- 
Unned  to  be  invalid,  and  your  orator*s  right  to  tithes  in 
land  of  the  said  lands,  conclusively  estabUshed;  or,  other- 
wise, that  your  orator  may  have  the  benefit,  upon  the  hear^^ 
ing  of  the  said  cause  so  instituted  by  such  original  bill  as 
aforesaid,  of  the  said  proceedings  at  law,  and  especially 
of  the  said  verdict;  and  that  your  orator  may  have,  as 
against  the  Defendants,  all  such  relief  as  is  prayed  by 
the  original  bilL" 

The  Defendants  demurred,  for  want  of  equity,  to  all 
the  matters  alleged  by  way  of  supplement,  and  also  to 
that  part  of  the  prayer  which  is  printed  in  italics,  and 
they  answered  the  rest  of  the  bill. 

Mr.  Boteler  and  Mr.  Shadwell,  in  support  of  the 
demurrer,  said  that  the  matters  alleged  by  way  of  sup- 
plement, were  wholly  immaterial,  as  between  the  Plain- 
tiff and  the  Defendants,  the  executors  of  the  deceased 
Defendant :  that  everything  that  had  taken  place  under 
the  Tithe-commutation  Act,  took  place  between  the 
Plaintiff  and  the  Duke  of  Norfolk,  and,  therefore,  was 
res  inter  alios  acta ;  and,  moreover,  that  it  took  place 
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after  the  death  of  the  deceased  Defendant,  and,  there- 
fore, could  not  be  used  against  his  executors  *.  that  the 
bill  was  filed  for  relief,  and  not  for  discovery  only :  that 
it  did  not  merely  pray  that  what  had  been  done  under 
the  Act,  might  be  received  as  evidence  of  the  Plaintiff's 
right  to  tithes  in  kind ;  but  asked  that  it  might  be  de- 
clared that,  by  the  verdict  found  on  the  trial  of  the 
issue,  and  by  the  refusal  of  the  motion  for  a  new  trial, 
the  modus  had  been,  by  due  course  of  law,  ascertained 
to  be  invalid,  and  the  Plaintiff's  right  to  tithes  in  kind 
canclunvely  established:  that  the  right  to  the  tithes 
sought  to  be  recovered,  accrued  many  years  before  the 
passing  of  the  Commutation  Act :  that  the  action  was 
brought  under  the  44th  section  of  the  Act;  and  the 
80th  section  enacted  that  nothing  in  the  Act  contained, 
should  affect  any  right  to  any  tithes  which  should  have 
become  due  before  the  commutation ;  and,  consequently, 
the  bill  sought  to  give  the  Act  an  effect  which  the  Legis- 
lature had  expressly  provided  that  it  should  not  have. 

The  cases  cited  in  support  of  the  demurrer,  were, 
Wetherell  v.  WeigAill{a);  Girdlestone  v.  Stanley  {b); 
and  Adams  v.  Dawding  (c). 

In  the  course  of  the  argument  in  support  of  the 
demurrer,  the  Vice-chancellor  said :  "  Suppose  that  a 
bill  was  filed  against  A.,  the  occupier  of  a  farm,  and 
that  he  set  up  a  modus  and  died;  and  then  another 
person  became  occupier,  and  another  bill  was  filed 
against  him,  and  he  set  up  the  same  modus;  and  that 
it  was  determined,  in  the  second  suit,  that  there  was  no 
modus ;  and,  afterwards,  the  first  suit  was  revived  and 
prosecuted :  would  not  what  had  taken  place  in  the 

(fl)  3  Youn.  &  Coll.  243.  (b)  Ibid.  421. 

(c)  9  Madd.  53. 
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second  suit,  be  receivable  as  evidence  in  the  first? ^The  1 84a. 

object  of  the  supplemental  bill  in  this  case,  is  to  obtain 
evidence  to  be  used  in  the  original  suit ;  and  the  ques- 
tion is,  whether  what  has  taken  place  under  the  Tithe-  Etus. 
commutation  Act,  may  not  be  given  in  evidence.  If 
the  proceedings  which  have  taken  place  under  the  Act, 
may  be  given  in  evidence,  they  must  be  put  in  issue; 
and,  if  so,  how  can  the  supplemental  bill,  which  has  put 

them  in  issue,  be  wrong  ? Suppose  that  the  Plaiu- 

liff,  after  he  had  filed  his  original  bill,  had  discovered 
that,  several  years  prior  to  the  commencement  of  his 
suit,  a  former  rector  had  instituted  a  suit  against  the 
then  owner  of  the  farm,  and  that,  in  that  suit,  the 
nuxios  had  been  determined  not  to  be  good ;  might  not 
the  Piaintiflfhave  either  amended  his  bill  or  filed  a  supple- 
mental bill,  for  the  purpose  of  putting  that  fact  in  issue? 
If  an  antecedent  fact  would  be  receivable  in  evidence, 
why  would  not  a  subsequent  fact  also  be  receivable  ? 
I  can  easily  conceive  that  what  has  taken  place  in  this 
case  under  the  Act  of  Parliament,  may  not  bind  the 
right ;  but  the  question  is,  whether  it  is  not  receivable 
in  evidence." 

Mr.  Bethell  and  Mr.  Sidebottom,  in  support  of  the 
bill,  said  that  the  words  of  the  89th  section  of  the  Act, 
were  that  nothing  in  the  Act  contained  should  affect  any 
right  to  any  tithes  which  should  have  become  due  before 
the  commutation ;  and  that  those  words  were  not  equi- 
valent to  saying  that  any  proceeding  that  had  taken 
place  under  any  of  the  enactments  of  the  Act,  should 
not  be  receivable  as  a  matter  of  evidence :  that  the 
Plaintifi*,  if  he  had  not  adduced  any  evidence  in  sup- 
port of  his  right  to  tithes  in  kind,  would  have  been 
entitled  to  an  issue  as  a  matter  of  course;  and  that 
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toO|  notwithstanding  the  Defendant  might  have  adduced 
the  strongest  possible  evidence  in  favour  of  the  modus ; 
and,  thereforci  it  could  not  be  reasonably  insisted  that 
he  was  not  entitled  to  avail  himself  of  the  issue  that  had 
been  tried,  and  of  the  result  of  the  trial,  which  had  been 
satisfactory  to  the  Judges  of  the  Court  in  which  the 
action  had  been  commenced :  and  that  there  were  many 
cases  which  decided  that  a  verdict  in  an  action  against 
one  occupier,  was  receivable  as  evidence  against  another 
occupier. 

Mr.  Bolder,  in  reply,  referred  to  the  46th  section  of 
the  Act,  as  showing  that  the  land-owner  and  the  tithe- 
owner  were  the  only  persons  who  were  to  be  bound  by 
the  verdict.  He  referred  to  the  89th  section  also,  and 
said  that  the  Court  could  not,  as  the  Plaintiff's  counsel 
had  contended,  separate  the  Act  from  what  bad  been 
done  under  it 

The  Vice-Chancellor  : 
It  appears  to  me  that  the  language  of  the  89th  sec- 
tion of  the  Tithe-commutation  Act,  has  no  application 
to  the  present  case. 

It  happens  that,  under  the  machinery  of  the  Act,  an 
issue  has  been  directed,  since  the  institution  of  the  ori- 
ginal suit,  in  order  to  try  the  validity  of  the  same  modus 
as  was  set  up,  in  that  suit,  by  way  of  defence  to  the 
Plaintiff*s  claim  to  the  tithes  in  kind ;  and,  on  the  trial 
of  that  issue,  the  jury  have  found,  in  effect,  that  the 
modus  is  invalid.  I  am  not,  however,  now  asked  to 
look  at  the  finding  of  the  jury  as  conclusive  of  the  Plain- 
tiff's right  in  this  suit,  but  only  as  a  matter  of  evidence 
in  support  of  that  right ;  and  I  can  not  but  think  that  it 
is  receivable  for  that  purpose. 
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Suppose  that,  instead  of  the  matter  taking  the  course 
which  it  did,  the  Duke  of  Norfolk  had  written  a  letter, 
to  the  Commissioner,  saying  that  he  was  willing  to 
admit  that  the  modus  was  not  good.  That,  certainly, 
would  not  have  been  a  proceeding  under  the  Act ;  but 
the  Act  would  have  given  rise  to  it.  There  could  be, 
however,  no  doubt  that  the  letter  would  have  been  re* 
ceivable  in  evidence.  And,  if  that  be  the  case,  is  not  a 
verdict  given  on  the  trial  of  an  issue  between  the  tithe* 
owner  and  the  land-owner,  admissible  as  evidence? 
which  is  all  the  Plaintiff  in  this  case  contends  for. 


1849. 


MORBIS 
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My  opinion  is  that  it  was  competent^  to  the  Plaintiff, 
to  put  in  issue,  by  his  supplemental  bill,  the  facts  which 
he  has  stated  in  it,  in  order  that  he  might  prove  them 
at  the  hearing  of  the  cause :  and,  therefore,  I  shall  over- 
rule the  demurrer. 


THE  ATTORNEY-GENERAL  v.  GLADSTONE.   ^ 


184s: 
10th  June. 


Charity, 
Legacy. 
LapiCm 


Charles  Robert  BLUNDELL,e^.,  made 

his  will  dated  the  28th  of  November  1834,  and  thereby, 
after  disposing  of  his  real  estates,  gave  the  following 
legacies  and  annuities : 

Testator  gave  to 
"  To  the  Right  Rev.  Dr.  Walsh,  the  sum  of  6,000/.,  -^'tf*^^'??^''' 
to  be  by  him  applied  for  the  purposes  of  0$cot  College  applied  for  the 

use  of  Roman 
Catholic  priests  in  and  near  London^  at  his  absolute  discretion. 
T.  R.  died  in  the  testator's  lifetime*  Held  that  the  legacy  was 
not  void  for  uncertainty,  and  did  not  lapse  by  T,  R*a  death  in  the 
testator's  lifetime,  but  was  good  as  a  charitable  legacy ;  and  that 
it  mast  be  applied  for  the  benefit  of  persons  filling  the  character 
of  Roman  Catholic  priests  in  aud  near  London  at  the  testator's 
death,  and  after«raras,  according  to  a  scheme  to  be  approved  by 
the  Master* 
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in  Staffordshire:  To  the  Rev.  Thomas  Robinson, 4,000/. 
to  be  by  liim  applied  to  the  use  of  Ampkforth  College 
in  Yorkshire :  To  the  said  Thomas  Robinson  the  further 
sum  of  4fi00L,  to  be  by  him  applied  to  the  use  of 
Downside  College  in  Somersetshire :  To  the  said  Thomas 
Robinson  the  further  sum  of  4,000/.,  to  be  by  him  ap- 
plied to  the  use  of  Old  Hall  Green  College  in  Hert' 
fordshire :  I  also  give,  to  the  said  Thomas  Robinson,  the 
further  sum  of  15,000/.,  to  be  by  him  applied  for  the 
use  of  Roman  Catholic  priests  in  and  near  London,  at  his 
absolute  discretion :  And  I  give,  to  the  said  Thomas 
Robinson,  the  sum  of  2,000/.  for  Lydiate  Roman  Catholic 
Chapel :  all  which  before-mentioned  pecuniary  legacies 
I  direct  to  be  paid,  immediately  after  my  decease,  out 
of  such  part  of  my  personal  estate  as  is  legally  applicable 
thereto :  And  I  give,  out  of  my  personal  estate,  the  follow- 
ing annuities :  To  the  incumbent  priest,  at  the  time  of  my 
decease,  of  the  Roman  Catholic  chapel  dXFormby^  60/.  a 
year  for  his  life  :  To  the  incumbent  priest,  at  the  time 
being  of  my  decease,  at  Ince,  100/.  a  year  for  his  life.*' 
The  testator  then  made  several  other  bequests^  and  gave 
the  residue  of  his  personal  estate  to  the  Right  Rev.  Dr. 
Bramston  and  the  Right  Rev.  Dr.  Walsh,  and  appointed 
John  Gladstone,  Robert  Gladstofie,  and  Thomas  Robinson 
trustees  and  executors  of  his  will. 


Robert  Gladstone,  Thomas  Robinson,  and  Dr.  Bram- 
ston died  in  the  testator's  lifetime.  The  testator  died  in 
December  1840. 


Counsel  having  advised  that  the  legacy  of  15,000/. 
could  be  supported  as  a  charitable  legacy,  but  not 
otherwise;  and  that,  by  reason  of  the  death  of  Mr. 
Robinson  in  the  testator's  lifetime,  the  trust  upon  which 
that  legacy  was  given,  must  be  administered  by  the 
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Court  of  Chancery,  an  information  was  filed,  at  the 
relation  of  several  individuals  who  were  Roman  Catholic 
jmests  residing  in  and  near  London^  against  John  Glad" 
Mione  and  Dr.  Walsh,  stating  that  the  legacies  given  to 
Dr.  Wabh  and  Mr.  Robimon,  were,  all  of  them,  cha- 
ritable legacies :  that  the  colleges  mentioned  in  the  will, 
were  colleges  for  the  education  of  Roman  Catholics  for 
the  priesthood  and  otherwise :  that  the  testator  was  a 
Roman-catholic,  waARobinion  a  Roman  Catholic  priest : 
that  the  legacy  of  1 5,000 /«  did  not  lapse  or  fail  by  the 
death  of  Itobinson  in  the  testator's  lifetime ;  but  the 
cbaiitable  use  remained,  and  was  still  in  full  force,  for 
the  benefit  of  the  Roman  Catholic  clergy  in  and  near 
London ;  and  the  administration  thereof  had  devolved 
on  the  Court;  but  that  Dr.  Wabh,  as  the  surviving 
residuary  legatee  under  the  will,  questioned  the  validity 
of  the  legacy.  The  information  prayed  that  the  cfaari  - 
table  use  for  the  benefit  of  Roman  Catholic  clergy  in 
and  near  London,  might  be  estabUshed ;  and  that  the 
legacy  of  15,000/.  might  be  invested  and  secured ;  and 
that  the  Master  might  be  directed  to  settle  a  scheme 
for  the  regulation  and  disposal  of  it. 

Mr.  BetheU  and  Mr.  Campbell,  for  the  Relators  : 
The  testator  has  associated  the  legacy  in  question, 
with  several  other  l^acies,  which  are  plainly  charitable ; 
and  he  has  directed  that  legacy,  as  well  as  the  others, 
to  be  paid  out  of  such  part  of  his  personal  estate,  as 
was  legally  applicable  thereto.  It  is  clear,  therefore, 
that  the  testator  considered  the  legacy  as  a  charitable 
one.  It  is  not  a  gift  to  the  Roman  Catholic  priests  in 
and  near  London,  but  to  Roman  Catholic  priests  in  and 
near  London,  Consequently,  it  is  not  a  gift  to  any 
existing  class  of  individuals  exclusively ;  but  the  tes- 
tator iutended  it  to  be  a  permanent  endowment  for  the 
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support  of  the  clergy  of  the  Romish  church  in  London 
and  its  neighbourhood^  the  benefit  of  which  was  ulti- 
mately to  enure  to  their  congregations.  Where  any 
particular  priests  are  the  objects  of  his  bounty,  he 
makes  a  provision  for  them,  not  permanently,  but  during 
their  lives  only. 

The  following  cases  show  that  bequests  similar  td 
the  one  now  under  consideration,  are  charitable  be- 
quests. Attorney-general  v,  Ouise{a);  Loyd  v.  5pt7- 
kt(b);  Attorney-general  Y.  Cock(c);  Grieves  y.  Ca8e(d); 
Attorney-general  v.  Comber  (e);  1  Eq.  Abr.  96;  jiWor- 
ney-general  v.  Bishop  of  Chester  (/) ;  Brodie  v.  Duhe  of 
Chandos  (g) ;  De  Costa  v.  De  Pas  (A). 

Mr.  Rolt  appeared  for  the  Defendant  Gladstone. 

Mr.  Purvis  and  Mr.  Bagshawe,  for  the  Defendant 
Dr.  Walshy  said  that  the  Court  could  not  give  effect  to 
the  bequest  in  question :  that  the  testator  intended  to 
benefit  only  Roman  Catholic  priests  existing  in  and 
near  London  at  his  death  ;  and,  if  he  had  intended  to 
benefit  their  successors,  the  law  would  have  prevented 
his  intention  from  being  carried  into  effect :  Attorney^ 
general  v.  Power  (1) :  that  it  appeared,  from  the  iuforma- 
tion,  that  there  were  both  oflSciating  and  non-officiating 
Roman  Catholic  priests  in  and  near  London ;  and,  if  the 
non-officiating  priests  were  to  participate  in  the  benefit 
of  the  bequest,  it  could  not  be  held  to  be  a  bequest  for 
a  charitable  purpose :  that  the  important  word,  ^*  poor,*' 


(a)  3  Veru.  266. 
(J)  3  P-  Wms.  344. 

(c)  2  Vez.  273. 

(d)  I  Ves.  jun.  548. 

(e)  9  Sim.  &  Stu.  93. 


(/)  1  Bro.  C.  C. 
{g)  Ibid.  note. 
(A)  1  Ambl.  228. 
(t)  1  Ball  &  Beatt.  145. 
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was  omitted ;  Duke*%  Char.  Uses,  126 :  that  the  word, 
''  near  "  was  so  indefinite  that  it  was  impossible  for  the 
Court  to  say,  judicially,  what  it  meant:  that  the  sub- 
ject of  the  bequest  was  to  be  applied  according  to  the 
absolute  discretion  of  Mr.  Robinson  i  which  it  could 
not  be,  as  that  gentleman  had  died  in  the  testator's 
lifetime. 

Mr.  JBethell,  in  reply,  referred  to  Moggridgev.  Thack* 
weU  (A),  where  the  Court  directed  the  Master  to  approve 
of  a  scheme  for  the  application  of  the  testatrix's  resi- 
duary estate,  notwithstanding  the  testatrix  had  given  it 
to  a  trustee,  with  a  direction  that  he  should  dispose  of 
it  in  such  charities  as  he  might  think  Jit. 

The  Vice-Chancbllok  :  — 

Looking  at  the  language  of  the  will,  I  am  of  opinion 
that  the  legacy  of  15,000/.,  was  given  for  the  benefit  of 
persons  who,  either  at  the  testator's  death  or  at  any 
time  thereafter,  might  bear  the  character  of  Roman 
Catholic  priests  in  and  near  London.  No  objection  arises 
from  the  indefinite  nature  of  the  word  '^  near ;"  be- 
cause, if  the  fund  is  given  for  a  charitable  purpose,  the 
Court  can  solve  the  diflSculty  with  regard  to  its  appli- 
cation, by  directing  a  scheme  to  be  approved  by  the 
Moiter. 

The  language  of  the  will  is :  "I  give  and  bequeath, 
out  of  my  personal  estate,  the  following  legacies :  To 
the  Right  Rev.  Dr.  Walsh,  of  Wolverhampton^  the  sum 
of  5,000/.,  to  be  by  him  applied  for  the  purposes  of 
Oscot  College,  Staffordshire:  To  the  Rev.  T.  Robinson 
of  Steel-street,  Liverpool,  4,000/.,  to  be  by  him  applied 
to  the  use  of  Ampleforth  College  in  Yorhshire :  To  the 

(*)  1  Ves.  jun.  464;  and  7  Ves.  jun.  36. 
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said  Thomas  Robinson  the  further  sum  of  4,000 /.,  to  be 
applied  to  the  use  of  Doumride  College  in  Somersetshire : 
To  the  said  Thomcu  Robinson  the  further  sum  of  4,000  /., 
to  be  by  him  applied  to  the  use  of  Old  Hall  Green 
College  in  Hertfordshire"  The  expression  made  use  of 
in  the  first  of  these  bequests,  is :  ''  to  be  by  him  ap- 
plied for  the  purposes  of;"  and,  in  the  others,  "  for  the 
use  of;"  and  the  term  ^'  college''  implies  an  institution 
of  an  endurable  nature.  Tlien,  after  these  four  bequests, 
follows  that  upon  which  the  question  arises  :  *^  To  the 
said  Thomas  Robinson  the  further  sum  of  15,000/.,  to 
be  by  him  applied  for  the  use  of  Roman  Catholic  priests 
in  and  near  London,  at  his  absolute  discretion."  The 
same  language  is  here  used  as  had  been,  just  before, 
employed  with  respect  to  the  legacies  given  for  the 
benefit  of  the  colleges,  except  that,  in  the  first  bequest, 
the  word  "  purpose"  is  used  instead  of  the  word  "  use:" 
and  there  is  nothing  in  the  words :  '*  for  the  use  of 
Roman  Catholic  priests,"  which  shows  that  it  was  the 
testator's  intention  to  confine  the  benefit  of  the  bequest 
more  to  those  Roman  Catholic  priests  who  might  hap- 
pen to  be  living  at  the  testator's  death,  or  at  the  death 
of  Mr.  Robinson,  than  to  those  Roman  Catholic  priests 
who  might  come  into  esse  after  the  death  of  the  testa- 
tor, and  before  the  death  of  Mr.  Robinson,  or  at  any 
time  after  the  death  of  both  of  them.  The  probability 
is  that  the  Roman  Catholic  as  well  as  the  Protestant 
church,  will  last  as  long  as  the  world  endures;  and, 
therefore,  the  words  of  the  testator  must,  in  my  opinion, 
be  construed  as  importing  perpetuity,  and  not  as  being 
confined  to  individuals  living  at  any  given  period. 
Moreover,  the  next  gift  in  the  will,  is  a  gift  to  a  Roman 
Catholic  chapel :  so  that  the  legacy  in  question  is  pre- 
ceded by  bequests  for  purposes  that  must  endure,  and 
followed  by  one  of  the  same  nature. 
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In  a  subsequent  part  of  the  will,  where  the  testator 
meant  that  particular  priests  should  take  a  benefit,  he 
has  used  different  language.  He  says :  "  I  give,  out  of 
my  personal  estate,  the  following  annuities  :  To  the  in- 
cumbent priest^  at  the  time  of  my  decease^  of  the  Roman 
Catholic  chapel  at  Formby,  60  /•  a  year  for  his  life :  To 
the  incumbent  priest  at  the  time  being  of  my  decease, 
at  Ince,  100  L  a  year  for  his  life."  So  that  it  seems  to 
me  that,  where  the  testator  meant  to  give  a  benefit  to  an 
individual  answering  a  particular  description,  he  has 
expressed  that  intention  with  great  clearness.  And,  upon 
the  whole,  I  tliink  that  the  fair  construction  of  the  be- 
quest in  question,  is  that  it  was  intended  for  the  benefit 
of  persons  filling  the  character  of  Roman  Catholic 
priests  in  and  near  London,  both  at  the  testator's  death 
and  afterwards. 


184a. 
* V— — ' 
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I  shall  therefore  declare  that  the  purpose  for  which 
the  I^:acy  of  15,000/.  is  given,  is  a  charitable  use,  and 
refer  it  to  the  Master  to  settle  a  scheme  for  the  appli- 
cation of  the  legacy. 
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THE  COMMISSIONERS  OF  CHARITABLE  DO- 
NATIONS AND  BEQUESTS  IN  IRELAND  v. 
DEVEREUX. 


a  native  of  Ireland,  went  to  reside,  permanently,  in 
France,  2ind,  in  1776,  obtained  letters  of  naturalization 
and  nobility  in  that  country,  by  virtue  of  which  he 
and  his  wife  assumed  and  used  the  titles  of  Comte 
and  Comtesse  Fanning,  and  he  was,  to  all  intents  and 
purposes,  domiciled  in  France.  In  April  1777  he  pur- 
chased an  estate  there,  called  La  Roche  Talbot.  In 
1791,  in  consequence  of  the  Revolution  of  1789,  he  left 
France  and  came  to  England ;  and,  shortly  afterwards, 


A  British  sub-    A  PETITION  presented  by  the  Plaintiffs  in  this  cause 
ject  went  to  » 

settle  in  France,  was,  in  substance,  as  follows.     In  1762  James  Fanning, 
in  1 762,  and 
afterwards  pur- 
chased an 
estate,  and  be- 
came natu- 
ralised there. 
In  1791  he  left 
France,  and 
came  to  Eng' 
land,  in  conse- 
quence of  the 
French  Uevo]u< 
tion,  and, 
shortly  after- 
wards, his  property  was  confiscated  by  the  Revolutionary  govern- 
ment.    In  January  180a  he  made  a  will  in  London^  by 'which  he 
left  his  property  partly  to  a  charity  in  Ireland,  and  uartly  to  indi- 
viduals resident  in  England,  and  appointed  one  or  those  indivi- 
duals his  executor.    In  April  1802,  emigrants  were  permitted  to 
return  to  France^  and,  soon  afterwards,  he  returned  to  that  country. 
In  1804,  he  made  a  will,  in  Paris,  in  which  he  stated  that  he  was 
born  at  Waterfttrd,  and  had  come  to  France  to  obtain  restitution 
of  his  estate ;  and,  after  referring  to  his  former  will  (which  he  had 
mislaid  In  London),  he  recapitulated,  very  nearly,  its  contents,  and 
concluded  by  expressly  confirming  it.     He  died  in  l^aris  in  i8oQy 
and  his  two  testamentary  papers  were  proved  both  in  France  and 
in  England.     Under  the  tre«ity  of  peace  between  England  and 
France  in  1815,  n  large  sum  of  French  stock  was  set  apart  by  the 
then  French  Government,  for  the  purpose  of  compensating  British 
subjecu  whose  property  had  been  confiscated  by  the  Revolutionary 
government,  and  part  of  that  sum  was  awarded,  by  commissioners 
appointed  by  the  British  Government,  to  the  testator's  executors, 
for  the  loss  of  the  testator's  property  in  France.    The  commis- 
sioners, under  the  powers  of  an  Act  of  Parliament,  sold  the  stock 
so  awarded,  and  paid  the  proceeds  into  the  Court  of  Chancery. 
Held  that  the  testator  was  domiciled  in  France  at  his  death,  and 
that  the  fund  in  Court  was  not  subject  to  legacy  duty. 
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was  proclaimed  an  emigrant,  and  his  real  and  personal 
property  was  confiscated  by  the  French  Ooyemment. 

He  remained  in  England  until  October  1802 ;  and 
on  the  15th  of  January  in  that  year,  he  made  a  will, 
by  which,  after  describing  himself  as  proprietor  of 
the  estate  of  La  Roche  Talbot^  and  as  then  lodging 
in  a  house  near  Mancheiter-square,  London,  he  be- 
queathed all  his  worldly  substance,  subject  to  the  pay- 
ment of  his  debts  and  legacies,  to  his  kinsman,  the 
Defendant  Devereux,  then  of  the  county  of  Wexford, 
his  friend  the  Rev.  Daniel  MacCarthy,  who,  before  the 
Revolution,  was  a  canon  of  the  cathedral  of  Chartres, 
and  Edward  Christian  of  High  Hoibom,  London.  He 
then  gave  an  annuity  of  40  /.  sterling  to  his  niece  Ca' 
tkarine  Macnamara,  of  the  city  of  Waterford,  for  her 
life,  and  in  order  to  provide  for  it,  directed  a  sum  suffi- 
cient to  produce  40/.  sterling,  to  be  put  out  to  interest. 
He  also  bequeathed  to  his  niece,  his  plate  and  linen  that 
was  lodged  in  the  hands  of  Messrs.  Quan  of  Waterford : 
and  then  disposed  of  two  estates  in  North  America,  by 
giving  one  to  Le  Baron  Beaufort,  then  lodging  near 
Manchester'Square,  and  the  other  to  the  Defendant 
Devereux ;  and  he  appointed  that  gentleman,  and 
Messrs.  MacCarthy  and  Christian  his  executors. 

In  April  1802,  a  law  was  made  in  France,  by  which 
emigrants  were  allowed  to  return  to  that  country,  and 
Fanning  soon  afterwards  returned  ijo  and  continued  to 
reside  in  France  until  his  death. 


* <— ^ 
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In  September  1B04,  he  made  another  will,  dated 
Faris,  the  17th  of  that  month,  which  was,  partly,  as 
follows:  "  1  James  Fanning  born  in  the  city  of  Water- 
ford, in  the  kingdom  of  Ireland,  have  made  my  will  in 
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London  in  the  montk  of  January  1801  *,  and  deposited 
it  in  the  hands  of  my  friend  Mr.  Edward  Christian^  of 
High  Holbom,  London ;  and  this  deposition  took  place 
before  my  departure  thence  for  this  country,  whither  I 
am  come  to  claim  the  restitution  of  the  acquisition  I 
have  made  in  it  of  the  lands  of  La  Roche  Talbot; 
which  I  expected  would  haye  been,  without  difficulty, 
restored  to  me;  but,  hitherto,  my  endeavours  have 
been  ineflPectual.  Howeyer,  I  hope  that  as  what 
I  demand  is  an  act  of  justice,  it  will  be  granted  to 
me.  The  copy  of  my  last  will,  as  set  forth  in  my 
said  testament,  is  probably  mislaid,  as  I  can  not  find 
it.  I,  therefore,  mention  in  this  writing,  the  prin- 
cipal articles  contained  in  it ;  not,  in  anywise,  doubt- 
ing that  my  property  in  this  country  will  be  restored  to 
me,  or  that  I  shall  receive  a  just  indemnity  for  it,  as 
well  by  reason  of  the  opposition  placed  upon  my  reve- 
nues since  the  commencement  of  the  French  Revolu* 
tiou,  as  for  the  seizure  of  my  plate,  linen,  books,  house- 
hold furniture,  cattle,  &c.  8cc.  Consequently,  after  the 
payment  of  my  just  debts,  I  bequeath  my  said  property 
in  the  following  manner :  one-third  part  of  my  said  pro- 
perty for  charitable  uses,  for  the  relief  of  the  poor  of  the 
city  of  Waterford,  excepting  one-tenth  part  of  the  said 
one-third  part  of  my  said  property ;  which  one-tenth  I 
desire  may  be  laid  out  for  the  relief  of  the  poor  of  the 
parishes  of  Luffaney,  Ballygory  and  Windyhouse,  and 
likewise  the  poor  of  the  parishes  of  Castkbanny  and 
Rochestown,  all  these  parishes  being  in  the  county  of 
Kilkenny.  I  bequeath  one-third  part  of  my  said  pro- 
perty to  my  friend  and  relation  Edward  Devereux,  esq., 
a  native  of  Wexford;  and  he  is  to  be  paid  (independent 


*  Tlie  first  will  was  dated  in  January  1803.    The  testator 
had,  probably,  forgotten  the  exact  date  of  it. 
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of  the  one-third  part  of  my  property,  which  I  bequeath 
to  him)  the  amount  of  money  he  has  had  the  friendship 
to  supply  me  with,  since  his  arrival  in  Paris,  to  enable 
me  to  subsist.  The  other  third  part  of  my  property  1 
bequeath  to  my  kinsman,  Januariiu  Fanningj  of  the 
city  of  Naples.  The  whole  of  the  above  property  to  be 
subject  to  an  annuity  of  00/.  sterling  Irish  money,  to  be 
paid  to  my  niece,  Catharine  Macnamara*'  The  testator 
then  gave  part  of  his  lands  in  North  America  to  the 
Defendant  Devereux,  another  part  to  Edward  Christian, 
and  the  remainder  to  the  Baron  De  Beaufort,  and  con- 
firmed his  last  will  and  testament  in  every  respect,  ex- 
cepting that  he  revoked  the  nomination  therein  o{  Daniel 
MacCarthy  as  one  of  his  executors,  (that  gentleman 
residing  in  London  and  the  testator's  property  being  in 
France),  and  he  named  the  Rev.  Dr.  Walsh,  Provisor  of 
the  United  English,  Scotch,  and  Irish  Colleges,  and  the 
Defendant  Devereux,  his  executors. 
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The  testator  died  in  Paris  on  the  2d  of  August  1806 ; 
and,  soon  afterwards,  his  two  testamentary  papers  were 
proved,  by  Devereux  alone,  in  France,  and  also  in  th<» 
Prerogative  Court  of  the  Archbishop  of  Canterbury. 


The  petition,  after  stating  as  above,  alleged  that, 
from  the  time  when  Fanning  first  went  to  reside  in 
France  down  to  his  death,  he  constantly  resided  in  that 
country,  except  only  during  the  time  whilst,  in  conse- 
quence of  the  public  disturbances  in  France,  he  was 
absent  as  an  emigrant  therefrom ;  and  that,  during  the 
period  aforesaid  and  at  the  time  of  his  death,  he  had 
his  domicile  in  France :  that,  by  the  fourth  additional 
article  of  the  definitive  treaty  of  peace  between 
England  and  France,  concluded  on  the  30th  of  May 
1B14,  it  was  stipulated  that,  after  the  ratification  of 

Vol.  XIII.  c 
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the  treaty,  the  sequesters  which,  since  the  year  1792, 
had  been  laid  on  the  funds,  revenues,  credits  or  other 
effects  of  the  subjects  of  the  two  countries,  should  be 
taken  off,  and  that  Commissioners  mentioned  in  the 
second  additional  article  of  the  treaty,  should  undertake 
the  examination  of  the  claims  of  British  subjects  upon 
the  French  Government,  for  the  value  of  property,  move- 
able or  immoveable,  illegally  confiscated  by  the  French 
authorities  :  that  by  a  convention  entered  into  at  Paris 
on  the  20th  of  November  1816,  in  conformity  to  the 
ninth  article  of  the  definitive  treaty  of  peace,  between 
France  and  the  Allied  Powers,  concluded  on  the  20th  of 
November  1816,  relative  to  the  examination  and  liquid- 
ation of  the  claims  of  British  subjects  on  the  French 
Government,  it  was  stipulated  that  a  capital  producing 
an  interest  of  8,600,000  francs,  commencing  from  the 
22d  of  March  1816,  should  be  inscribed,  as  a  fund  of 
guarantee,  in  the  great  book  of  public  debt  of  France, 
in  the  names  of  two  or  four  Commissioners,  the  one  half 
English  and  the  other  half  French,  chosen  by  their 
respective  Governments :  that  by  a  commission,  dated 
the  27th  of  December  1816,  under  the  great  seal  of  the 
United  Kingdom,  certain  persons  were  appointed  Com- 
missioners of  Liquidation,  Arbitration,  and  Deposit,  for 
the  purpose  of  carrying  into  effect,  on  the  part  of  his 
Majesty,  the  provisions  contained  in  the  convention  of 
the  20th  of  November  1816 :  that  the  Commissioners 
caused  to  be  inscribed  in  a  register,  the  names  of  all  the 
claimants  who  presented  themselves  within  a  period 
prescribed  by  the  convention,  and  caused  to  be  paid, 
out  of  the  fund  of  guarantee,  certain  sums  producing  in 
the  whole  2,946,896  francs  of  yearly  revenue,  to  various 
persons  whose  names  were  inscribed  in  the  register: 
that  a  further  convention  was  signed,  at  Paris,  on  the 
26th  of  April  1818,  for  the  final  arrangement  of  the 
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claims  of  British  subjects  upon  the  French  Government, 
by  the  first  article  of  which  it  was  agreed  that,  in  order 
to  eflfect  the  payment  and  entire  extinction  of  the  capital 
and  interest  due  to  British  subjects,  there  should  be 
inscribed,  in  the  great  book  of  the  public  debt  of  i^ranoe, 
a  perpetual  annuity  of  3,000,000  of  francs,  which  should 
bear  interest  from  the  22d  of  March  1818 ;  and  it  was 
stipulated  that  such  part  of  the  annuity  of  8,600,000 
femes  as  was  then  disposable,  should  be  equally  appli- 
cable to  the  payment  of  the  said  claims,  and,  in  conse- 
quence, that  the  inscriptions  of  that  annuity  should  be 
delivered  over  to  the  Commissioners  of  his  Britannic 
Majesty  immediately  after  the  exchange  of  the  ratifica- 
tion of  the  convention  now  in  statement ;  and  that  the 
annuity  of  3,000,000  of  francs  should  be  divided  into 
12  inscriptions  of  equal  value,  and  should  he  inscribed 
in  the  names  of  the  Commissioners,  and  should  be  made 
over  to  them,  at  the  rate  of  one  per  month,  to  begin  from 
the  day  of  the  exchange  of  the  ratification  of  the  last- 
mentioned  convention :  that,  by  a  commission  under  the 
great  seal  of  the  United  Kingdom,  dated  the  15th  of 
June  1818,  his  Majesty  appointed  certain  persons  therein 
named  to  be  his  Commissioners  of  Liquidation,  Arbitration 
and  Award,  for  the  purpose  of  acting,  on  behalf  of  his 
Majesty  in  England,  according  to  the  provisions  of  the 
before-mentioned  conventions,  and  to  take  into  consi* 
deration  all  the  claims  of  his  Majesty's  subjects  which 
might  have  been  at  due  times  and  in  proper  form,  pre- 
sented to  them,  and  to  award  the  payment  of  such  sums 
as  might  appear  to  be  justly  due  to  his  Majesty's  sub- 
jects ;  and,  by  another  commission  of  the  same  date, 
his  Majesty  appointed  two  other  Commissioners  to  be 
bis  Commissioners  of  Deposit,  to  receive  from  the 
Government  of  France,  the  inscriptions  to  be  delivered 
over  to  the  British  Commissioners  in  pursuance  of  the 
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conventions  before  mentioned  :  that  by  the  69th  Geo.  S, 
c.  31,  the  Commissioners  of  Liquidation,  Arbitration 
and  Award  were  empowered  to  apportion  and  distribute 
the  sums  stipulated,  by  the  conventions,  to  be  provided 
by  France^  and  to  order  the  same  to  be  paid  to  and 
among  the  several  claimants  whose  names  were  duly 
registered,  and  whose  claims  should  be  allowed :  that 
the  Act  further  enacted  that,  during  the  time  that 
any  capital  inscribed  in  the  great  book  of  the  public 
debt  of  France  in  pursuance  of  the  conventions,  or  any 
part  of  such  capital,  should  remain  in  the  names  of  the 
Commissioners  of  Deposit,  and  should  not  have  been 
appropriated  to  the  liquidation  of  any  claims  of  his 
Majesty's  subjects,  it  should  be  lawful  for  the  Commis- 
sioners of  Deposit,  on  receiving  directions  to  such  effect 
from  the  Secretary  of  State  for  Foreign  Affairs  and  from 
the  Commissioners  of  the  Treasury,  to  sell  and  dispose 
of  the  whole  or  any  part  of  the  capital  so  inscribed  and 
unappropriated,  and  to  transfer  the  proceeds  to  Enffland, 
to  the  Commissioners  of  Liquidation,  Arbitration  and 
Award,  to  be  by  them  invested  in  Exchequer  Bills  or 
other  public  securities,  for  the  purpose  of  being  applied 
to  the  payment  or  liquidation  of  any  such  claims,  or,  in 
case  all  such  claims  should  be  paid  or  liquidated,  for 
such  other  purposes  as  the  Commissioners  of  the  Trea* 
sury  should  direct  the  Commissioners  of  Liquidation, 
Arbitration  and  Award  to  apply  the  same ;  and  all  such 
Exchequer  Bills  and  other  public  securities  should  be 
deposited  in  the  Bank  of  England  to  the  account  and 
in  the  names  of  the  Commissioners  of  Liquidation,  Arbi- 
tration and  Award,  and  should  be  and  remain  in  the 
names  of  such  Commissioners,  to  be  sold  and  the  produce 
thereof  paid  and  applied  for  the  purposes  therein  specified. 


The  petition  further  stated  that  Devereux  preferred 
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three  claims,  to  the  Commissioners  oF  Liquidation,  Arbi- 
tration and  Award,  in  respect  of  the  testator's  property 
which  had  been  confiscated  as  before  menlioned,  and  that 
the  Commissioners,  by  their  award  dated  the  29th  of  Sep* 
tember  1820,  awarded  41,993  francs  of  annual  renre^,  for 
the  value  of  the  testator's  immoveable  property,  and,  by 
another  award  dated  the  18th  of  January  1821,  awarded 
468  francs  of  like  rentes  for  the  value  of  the  testator's 
moveable  property,  and,  by  another  award  of  the  23d  of 
January  1821,  awarded  7,151  francs  of  like  rentes,  for 
the  value  of  certain  wood  on  the  testator's  estate,  which 
had  been  cut  down  and  sold  during  the  occupation  of 
it  by  the  French  Government  *»  The  petition  further 
stated  that  various  sums  of  the  said  rentes,  to  the  amount 
of  55  per  cent,  on  the  sums  awarded,  were  transferred 
to  Daniel  JReardon,  as  the  agent  and  on  behalf  of  Deve^ 
reus,  leaving  45  per  cent  to  be  still  liquidated  and 
satisfied  :  that,  in  July  1822,  the  Plaintiffs  (who  were 
empowered,  by  Act  of  Parliament,  to  sue  for  charitable 
donations  and  bequests  and  to  apply  the  same  according 
to  the  intentions  of  the  donors)  filed  their  bill  in  this 
suit,  against  Devereux  and  others,  praying  that  an 
account  might  be  taken  of  the  sums  awarded  and  trans- 
ferred to  Devereux  and  his  agent  or  either  of  them,  as 
before  mentioned,  and  that  what  should  appear  due  in 
respect  of  the  charitable  bequests  made  by  the  testator 
as  before  stated,  might  be  paid  or  transferred  to  the 
Plaintiffs :  that,  in  such  suit,  the  amount  of  the  remain* 
ing  45  per  cent,  of  the  rentes  awarded  as  aforesaid,  was 
converted  into  sterling  money,  and  paid  into  court  by 
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^  The  treaties,  conventions,  and  Act  of  Parliament  re- 
ferred to  in  the  text,  and  the  particulars  of  the  claims  made 
by  Devereux^  and  the  awards  made  and  other  acts  done 
thereupon  by  the  Commissioners,  are  more  fully  stated  in 
HiU  T.  ReardoRf  3  Russ.  6o8. 
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the  Commissioners  of  Deposit  ander  the  powers  con- 
tained in  the  Act  of  Parliament ;  and  the  money  so  paid 
in,  was  iuyested  under  the  direction  of  the  Court :  that, 
under  the  decree  and  orders  in  the  cause,  the  amount 
due  to  the  Plaintiffs  in  respect  of  the  charitable  bequests, 
was  ascertained,  and  certain  sums  of  bank  annuities  and 
cash  were  ordered  to  be  transferred  and  paid,  to  the 
Plaintiffs,  out  of  the  stock  and  cash  in  the  cause,  on 
account  of  what  had  been  so  found  due  to  them :  that, 
after  the  last  of  those  orders  was  made,  a  claim  was  set 
up,  on  behalf  of  the  Crown,  for  legacy  duty  in  respect  of 
the  charitable  bequests ;  in  consequence  of  which  it  was 
agreed  that  4,000  /.  bank  annuities,  part  of  the  bank 
annuities  ordered  to  be  transferred  to  the  Plaintifis, 
should  be  set  apart  to  answer  such  claim,  if  any,  as  the 
Crown  might  have ;  but  the  petitioners  were  advised 
that  no  legacy  duty  was  payable  in  respect  of  the  cha- 
ritable bequests :  The  petition,  therefore,  prayed  that  the 
4,000/.  bank  annuities,  together  with  the  dividends 
which  had  accrued  thereon,  might  be  transferred  and 
paid  to  the  petitioners. 

Mr.  Bethell  and  Mr.  Faber^  in  support  of  the 
petition : 

Several  years  before  the  Revolution,  Mr.  Fanning 
went,  with  his  wife  and  family,  to  settle  in  France ;  and 
obtained  letters  of  naturalization  and  nobility,  and  pur- 
chased an  estate  in  that  country.  He  continued  to 
reside  in  France,  under  his  French  title,  and  as  a  French 
subject,  until  he  was  compelled  to  fly,  in  consequence 
of  the  atrocities  of  the  Revolution,  first  to  Flanders  and 
afterwards  to  this  country.  During  his  absence  from  his 
adopted  country,  he  was  proscribed  as  a  French  emi- 
grant, and  his  property  was  confiscated  as  being  the 
property  of  an  emigrant.  He  remained  in  England  until 
some  time  in  the  year  1802 ;  when,  a  law  having  been 


CASES   IN  CHANCERY. 


23 


made,  by  the  French  Goyernment,  allowing  emigrants 
to  return  to  France,  he  lost  no  time  in  taking  advantage 
of  that  law,  and  returned  to  that  country.  During  his 
temporary  and  compulsory  absence  from  the  country  in 
which  he  had  fixed  his  domicile,  he  made  a  will ;  and  it 
is  very  important  to  see  how  he  describes  himself  in  that 
instrument.  He  says :  '^  I  James  Fanning ,  proprietor 
of  the  estate  of  La  Roche  Talbot  and  its  dependences, 
situate  in  the  department  of  ha  Sarthe  in  France,  now 
lodging  at  No.  8,  fViUiam^treet,  Manchester-equare, 
London.*^  Therefore  he  speaks  of  himself  as  a  French 
landed  proprietor,  and  as  a  mere  temporary  resident  in 
this  country.  In  October  1802,  he  returned  to  France 
and  never  quitted  it  until  his  death,  which  took  place  in 
1806*  In  1804,  he  made  a  codicil  or  second  will,  in 
consequence,  as  he  recites,  of  his  former  will  having 
been  mislaid ;  and,  after  disposing  of  his  property  in 
very  nearly  the  same  manner  as  he  had  disposed  of  it 
before,  he  confirms  his  former  will  in  every  respect, 
except  that  he  appoints  Dr.  WaUh  (who  seems  to  have 
been  the  president  of  a  college  in  Paris),  one  of  his 
executors,  in  the  place  of  Mr.  MacCarthy,  who  was  one 
of  the  executors  of  his  prior  will,  and  was  resident  in 
London.  Both  the  testamentary  papers  were  proved, 
by  Mr.  Deveretix,  in  France ;  so  that  the  character  of 
personal  representative  of  the  testator,  was  sought  by 
Mr.  Devereux  in,  and  was  awarded  to  him  by  the  Courts 
o{  France*. 

There  is  a  material  distinction  between  probate  duty 
and  legacy  duty.    The  former  is  payable  in  respect  of 

♦  The  testamentary  papers  were,  as  is  mentioned  in  the 
previous  part  of  the  case,  proved  in  England  as  well  as  in 
France.  The  observations  at  the  end  of  the  brief  for  the 
petitioners,  stated  that  the  English  probate  was  taken  in 
respect  of  property  under  loo/, 
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all  the  testator's  property  which  is  within  the  jurisdic- 
tioQ  of  the  Ecclesiastical  Court  (a);   but  l^acy  duty 
does  not  attach  unless  the  testator  was  domiciled,  at  his 
death,  within  the  operation  of  the  fiscal  laws  of  this 
country.    It  is  true  that,  in  Logan  v.  Fairlie  (b),  Sir  John 
Leach,  Y.  C,  decided  that  the  property  of  a  testator 
who  died  in  Lidia,  which  was  remitted  to  this  country, 
was  subject  to  legacy  duty ;  but  the  decision  in  that 
case  was  reversed,  by  the  Lords  Commissioners  (c),  on  the 
authority  of  The  Attorney-general  y.  Jackson  (d).    In  In 
re  Ewin  (e)  the  property  of  a  testator  which  was  in  India 
at  his  death,  but  was  afterwards  remitted  to  his  executor 
in  this  country  and  paid  over  to  the  legatees,  was  held 
to  be  subject  to  legacy  duty,  on  the  ground  that  the  will 
was  the  will  of  a  person  who  was  domiciled  in  this 
country.     In  Arnold  v.  Arnold  {f)  the  testator  was 
domiciled  and  died  in  India ;  but  some  of  his  executors 
.  were  resident  in  this  country,  and  his  will  was  proved 
here  as  well  as  in  India ;  and  his  property  was  remitted 
to  the  English  executors  for  the  purpose  of  being  ad- 
ministered in  England;  and  it  was  administered  under 
the  decree  of  this  Court.  Neveitheless  Lord  CoitenJiam, 
C.  held  that,  as  the  testator  was  not  domiciled,  at  his 
death,  within  the  operation  of  the  fiscal  laws  of  this 
country,  his  property  was  not  liable  to  legacy  duty. 
The  decision  in  In  re  Bruce  (g)  was  founded  on  the 
same  principle. 

Now,  what  are  the  facts  of  the  present  case?    The 


(a)  See  Peane  v.  Pearse^ 
ante.  Vol.  IX.  p.  430 ;  and 
the  cases  there  cited. 

(b)  1  Sim.  &  Stu.  284. 

(c)  1  Myl.  &  Cr  59. 

((/)  8  Bligh,  15 ;.  and  3  CI. 
&  Fin.  48,  nom.  Attorney^ 
general  v.  Forbes. 


(e)  1  Crom.  &  Jerv.  151  ; 
&  I  Tyrw.  91. 

(/)  2  Myl.  &  Keen.  365; 
and  2  Myh  &  Or.  956. 

(g)  2  Crom.  &  Jerv.  436. 
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testator  went  to  France  so  long  ago  as  the  year  1762| 
and  fixed  his  residence  there.  He  continued  to  reside 
in  France  until  1791,  when  he  was  forced  to  quit  it  in 
consequence  of  the  disturbances  that  then  took  place. 
He  returned  to  France  as  soon  as  he  was  able,  and  re- 
mained there,  without  once  quitting  it,  until  his  death. 
He,  therefore,  acquired  a  domicile  in  Prance,  and  did 
not  lose  it  by  hia  temporary  and  compulsory  absence  in 
this  country.  Munroe  ▼.  Douglas  (A).  As  then  the  tes- 
tator was  domiciled,  at  his  death,  in  a  country  not  in 
any  way  subject  to  the  laws  of  the  United  Kingdom, 
his  property  (which,  indeed,  had  no  existence  in  Eng* 
land  until  long  after  his  death)  is  not  subject  to  legacy 
duty :  and  consequently  the  claim  made  by  the  Crown, 
cannot  be  sustained. 

Sir  jF.  Pollock  (Attorney-general),  and  Mr,  RomiUy, 
for  the  Crown : 

The  question  in  this  case,  may  be  divided  into  three 
parts:  first,  the  status  of  the  testator;  second,  the 
nature  of  the  property  bequeathed ;  and  third,  the  per- 
sons to  whom  it  is  bequeathed.  The  testator  was, 
beyond  all  doubt,  a  British  subject.  Can  a  British  sub- 
ject so  put  off  his  allegiance  as  not  to  be  amenable  to 
the  laws  of  this  country  whether  fiscal  or  not?  The 
precise  question  never  has  been  raised  before. 

Though  the  word  'domicile'  is  used,  by  a  sort  of 
analogy,  with  reference  to  a  British  subject,  it  has  no 
meaning  when  applied  to  a  British  subject.  It  is  not  to 
be  found  in  any  of  our  text-writers  or  in  any  of  our 
abridgments  of  the  law.  We  find  it  in  the  law  of 
nations,  but  with  reference  only  to  a  foreigner  dying  in 
this  country  and  having  funds  in  this  country.    With 
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regard  to  a  British  subject,  you  may  inquire  whether  he 
was  resident  in  England,  in  Ireland,  or  in  Indian  in 
order  to  ascertain  whether  his  property  is  subject  U}  the 
English  or  the  Irish  rate  of  duty,  or  to  no  duty  at  all : 
for  a  British  subject  may  change  his  liability  to  the  duty, 
by  going  \o  reside  in  different  parts  of  the  Queen's  do- 
minions :  but  he  can  not  get  rid  of  his  liability  altoge- 
ther, by  going  to  reside  in  a  foreign  country.  If  a  Bri- 
tish subject  makes  a  will  with  regard  to  British  objects, 
and  appoints  British  executors,  his  property  is  liable  to 
legacy  duty;  and  the  only  question  that  can  be  raised, 
is  with  respect  to  what  part  of  Her  Majesty's  dominions 
he  is  to  be  considered  a  British  subject.  If  he  went 
abroad  and  died  there,  he  would  be  referred  to  that  part 
of  the  Queen's  dominions  in  which  he  last  resided.  We 
admit  that,  if  the  testator  had  been  a  Frenchman,  no 
duty  would  haye  been  payable  on  his  property:  but 
that  was  not  the  case.  He  was  a  British  subject;  and 
the  claim  which  his  executor  made  to  be  compensated 
in  respect  of  his  property  which  had  been  confiscated, 
was  founded  on  his  having  been  a  British  subject.  Had 
he  been  a  French  citizen,  no  such  claim  could  have  been 
made ;  for  the  funds  set  apart  by  the  French  Goyern- 
ment,  were  provided  for  the  purpose  of  satisfying  the 
claims  of  British  subjects  only. 


In  1791,  the  testator  quitted  France,  and  came,  with 
his  family,  to  reside  in  this  country ;  and  he  continued 
to  reside  there  for  more  than  ten  years.  Suppose  that 
he  had  died  in  London  after  he  had  made  his  first  will, 
could  it  have  been  contended  that  his  domicile  was  to 
be  referred  to  the  country  which  he  had  abandoned  for 
more  than  ten  years  ?  It  was  said  that,  when  he  re- 
turned to  France  in  1802,  he  intended  to  fix  his  resi- 
dence there :  but  there  is  no  evidence  of  such  intention. 
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The  second  will  shows  that  the  testator  considered  him- 
self as  purely  a  British  subject ;  for  he  describes  him- 
self as  Jamu  Fanning  (not  Comte  de  Fanning),  a  native 
of  the  city  of  Waierford;  and  states  that  he  had  gone 
to  France,  not  permanently,  but  to  endeavour  to  regain 
his  property,  and  that  too,  on  the  ground  of  his  being 
not  a  French  but  a  British  subject. 

This  then  is  the  case  of  a  British  subject  going  to 
Paris  for  the  purpose  of  making  a  claim  upon  the 
French  Government  as  a  British  subject  (that  is,  for  a 
mere  temporaiy  purpose),  and  accidentally  dying  in 
Paris  before  that  purpose  was  completed,  having  made 
a  will  in  London,  with  reference  to  British  objects.  T/te 
Atiomey^eneral  ▼•  Dunn{k). 

Mr.  RomiUy : 
In  the  case  of  Hill  v.  ReardoniJ)  the  particulars  of 
the  claims  made  by  Devereux,  are  fully  stated ;  and  it 
appears  not  only  that  those  claims  were  made  on  the 
ground  that  the  testator  was  a  British  subject,  but  that 
they  could  not  have  been  made  successfully  on  any  other 
ground.  Therefore,  the  testator  must  have  abandoned 
his  French  domicile,  and  acquired  a  domicile  in  this 
country,  which  continued  until  his  death. 

In  Arnold  v.  Arnold,  the  Lord  Chancellor  considered 
that  the  question  was  a  mixed  question  of  domicile  and 
the  situs  of  the  property ;  and  it  was  held  that,  though 
the  testator  was  domiciled  in  India,  the  legacy  duty  was 
payable  on  that  portion  of  his  property  which  was  in 
this  country*.     In  The  Attomey^general  v.  Dunn,  the 

{h)  6  Mees.  &  Wels  511.  (J)  2  Rusa.  608. 

*  There  are  two  reports  of  Arnold  v.  Arnold,  one  in  2  My  I. 
U  Keen,  365,  and  the  other  in  2  Myl.  &  Cr.  256 :  but  it 
does  not  appear,  from  either  of  them,  that  the  testator's  pro- 
perty in  England^  wad  decided  to  be  subject  to  legacy  duty. 
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30th  June. 


foreign  domicile  of  the  testatoFy  was  not  established ; 
but  the  Barons  of  Exchequer,  and  Mr,  Baron  Alderson 
in  particular,  seem  to  have  thought  that,  even  if  it  had 
been  established,  the  legacy  duty  would  have  attached. 

In  this  case  the  testator  went  to  France  in  1802,  for 
a  temporary  purpose  only,  and  with  the  intention  of 
remaining  there,  not  permanently,  but  only  until  he 
should  have  accomplished  that  purpose ;  and  he  died 
before  he  had  accomplished  it.  No  title  to  the  sums 
awarded  by  the  Commissioners,  accrued  until  their 
award  was  made,  which  was  many  years  after  the  tes- 
tator's death.  The  money  was  afterwards  remitted  to 
and  invested  in  the  funds  of  this  country,  in  order  that 
it  might  be  administered  and  the  rights  of  the  parties 
to  it  ascertained,  in  this  country.  It  could  not  have 
been  administered,  nor  could  the  rights  of  the  parties  to 
it  have  been  ascertained  in  France^  or  anywhere  but 
in  England.  The  situs  of  the  property,  therefore,  was 
clearly  in  this  country;  and  the  testator  was  domiciled 
in  this  country;  the  executors  and  legatees  named  in 
his  will,  were,  all  of  them,  British  subjects;  and  all 
the  objects  of  his  will,  were  British  objects. 


The  Vice-Chakcellor  : 
I  have  read  over  the  affidavit  in  support  of  the  peti- 
tion, which  is  not  contradicted.  It  not  only  states, 
generally,  that  Mr.  Fanning  was  a  domiciled  French- 
man; but  adds  a  great  variety  of  particulars,  in  detail : 
from  which  it  appears  to  me  that  that  conclusion  is 
unavoidable. 

In  my  opinion  the  question,  whether  Mr.  Fanning's 
property  is  liable  to  legacy  duty  os  not,  is  concluded 
by  the  decision  In  the  matter  of  Bruce,  In  that  case  it. 
did  not  appear,  very  clearly,  whether  the  testator  was  a 
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British  subject  or  not.  His  father  was  a  Scotchman ; 
and  he  himself  was  bom  in  Maryland;  and,  at  the  time 
of  his  death,  he  was  certainly  domiciled  in  America. 
He  had  property  in  this  country;  his  will  was  proved 
in  this  country,  and  there  was  a  suit  for  the  admiuis- 
tratioQ  of  his  estate  in  this  country.  But,  notwith- 
standing, it  was  held  that  legacy  duty  was  not  payable 
upon  it.  I  obsenre  that,  in  giving  judgment  in  that 
case,  Mr.  Baron  BayUy  says  that  the  deceased  was  not 
a  British  subject  Now  supposing  that  those  words 
were  meant  ix}  be  taken  literally  as  they  stand,  it  is 
quite  clear,  from  the  case  of  l/>gan  v.  FairUe,  as  de- 
cided by  the  Lords  Commissioners,  and  from  the  case 
of  Arnold  v.  Arnold,  that  if  the  deceased  had  been  a 
British  subject,  that  fact  would  have  made  no  difference; 
for  the  question  whether  the  legacy  duty  is  payable  or 
not,  depends  not  on  the  feet  to  whom  the  deceased 
owed  allegiance ;  but  upon  the  fact  where  he  had  his 
domicile  at  the  time  of  his  death. 


1848. 
' ' 

COMMIS- 

sionbrs  of 
Charitablk 
Donations 

V. 

Dkvercux. 


In  this  case,  I  must  take  it  that  Mr.  Fanning  was  do- 
miciled in  France  at  his  death.  His  will  too  was  made  in 
France ;  and  (if  it  is  at  all  material  to  notice  the  circum- 
stance) the  property  with  regard  to  which  the  question  is 
raised  by  the  petition  was,  in  its  origin,  French  property. 
For  Mr.  Famnng^  at  the  time  of  his  death,  had  a  claim, 
on  the  French  Government,  to  what  is  termed,  in  the 
English  law,  dami^es;  but  was  denominated,  in  the 
treaties  and  conventions  between  the  crowns  of  France 
and  Greai  Britain,  compensation  for  the  loss  he  had 
sustained  by  the  confiscation  of  his  property  in  France. 
And  though  it  is  perfectly  true  that  his  title  to  the  com- 
pensation, arose  out  of  the  fact  of  his  owing  allegiance 
to  the  British  Crown  \  yet  that  does  not  appear  to  me 
at  all  to  affect  the  question.    The  French  Government 
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set  apart,  from  tlie  public  funds  of  France,  a  certain 
portion  of  rentes  (that  is,  stock)  for  the  purpose  of 
making  compensation  to  all  those  individuals,  being 
British  subjects,  whose  property  in  France  had  been 
confiscated  by  the  French  Revolutionary  Government. 
Mr.  Fanning  then,  at  his  death,  had  a  claim  on  the 
Government  of  France ;  and,  some  years  after  his  death, 
certain  sums  of  French  stock,  were  awarded,  to  his 
executor,  in  satisfaction  of  that  claim.  Consequently, 
the  sums  so  awarded  were  clearly  French  in  their  ori- 
gin :  and  although  they,  subsequently,  for  the  purpose 
of  payment)  assumed  the  form  of  stock  in  the  English 
fundsy  I  do  not  think  that  circumstance  makes  any 
difference. 


We  have  then  the  following  facts  in  this  case:  a 
foreign  domicile,  a  foreign  will,  and  foreign  property ; 
and  it  appears  to  me  to  be  perfectly  plain  that  the 
legacy  duty  is  not  payable. 

Order  made  according  to  the  prayer  of  the  peti- 
tion*. 


•  See  The  Attorney  Getieral  v.  Fitzgerald,  post.  83. 
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IN  THE  MATTER  OF  THE  WARWICK  AND   '^     184a: 
LEAMINGTON  RAILWAY  COMPANY*.  ^Sth  June. 

A  Payment  of 

LARGE  sum  of  money  had  been  paid  into  the  Bank     money  out  of 

of  England^  under  the  authority  of  The  Speaker's  war-         Court. 

rant,  in  compliance  with   the   standing  order  of  The  * 

House  of  Commons,  which  requires  that  a  deposit  of  A.^  B.  &  C. 

10  /.  per  cent,  on  the  capital  of  any  proposed  joint-stock  J^^*"^  entitled 

railway  company,  shall  be  made  prior  to  the  application  money  in  the 

to  Parliament,  for  an  Act  of  incorporation ;   and  the  Bank,  peti- 

money  was  placed  in  the  Bank,  in  the  names  of  several  ,^^g^^  be*i>aid 

persons  who  had  been  the  principal  projectors  of  the  not  to  them- 

undertaking.  !f^!^«' ^"^  '^ 

®  thetr  Banker. 

An  order  was 
The  Act  of  Parliament  having  been  now  obtained,  a  roade  according 
petition  was  presented,  by  all  the  persons  in  whose   ^       P   y®  • 
names  the  money  was  standing,  praying  that  the  amount 
might  be  paid  to  Mr,  George  Cart  Glyn,  of  the  city  of 
London,  banker,  who  was  the  banker  to  the  railway 
company. 

The  Vtce'Chancellor  made  an  order  according  to  the 
prayer  of  the  petition.  The  Registrar^  however,  on 
being  applied  to  to  draw  up  the  order,  was  of  opinion 
that  it  was  irregular  in  directing  the  payment  to  be  made 
to  the  agent  of  the  petitioners,  instead  of  to  the  peti- 
tioners themselves.  But,  his  Honor  on  his  attention 
being  called  to  the  point,  by  Mr.  Mylne,  the  petitioners* 
counsel,  said  that  there  was  nothing  irregular  or  im- 
proper in  making  the  order  as  prayed. 


*  Es  relatione. 
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1842:  FLIGHT  V.  CAMAC.    ^ 

g5th  June.  ^  <-:  ^^jrrji^J. 

Netv  Orders  of  UnDER    the  4th  &  6th  Will  4,  c.  82,  (authorizing 

Avgiut  1841.    the  process  of  the  Courts  of  Chancery  and  Exchequer 

J^racttce.       ^^  y^^  served  on  Defendants  resident  out  of  the  United 
Fro  conjesso* 

:^9t$r         Kingdom,)  the  Defendant,  Camac,  had  been  served  with 

a  subpoena  to  appear  and  answer,  at  Calais;  but  without 

served  under  eflfect     Whereupon,  the  PlaintiflP  caused  an  appearance 

the  Foreign  to  be  entered  for  him,  under  the  8th  General  Order  of 

a  Defe^^nt  °"  August  1841 ;  which  directs:  "  That  if  the  Defendant, 

resident  abroad,  being  duly  ierved  with  a  subpoena  to  appear  to  and 

is  rff//y  served  answer  the  bill,  shall  refuse  or  neglect  to  appear  thereto. 

General  Order  ^^®  PlaintiflP  shall,  after  the  expiration  of  eight  days  from 

of  August  1 841 ;  such  service,  be  at  liberty  to  apply  to  the  Court  for 

and,  if  he  does    i^^^^  ^  ^^^^  ^  appearance  for  the  Defendant.     And 

not  appear,  the  ^^ 

Plainti^inay       the  Court,  being  satisfied  that  the  subpoena  has  been 

cause  an  ap-  jjc/y  served,  and  that  no  appearance  has  been  entered 
entered^fo^him  ^y  ^^  Defendant,  may  give  such  leave  accordingly; 
and  proeeed  to  and  that,  thereupon,  the  Plaintiff  may  cause  an  appear- 
!!^!.il?X«!!^  .  ance  to  be  entered  for  the  Defendant.  And  thereupon 
such  further  proceedings  may  be  had  in  the  cause  as  if 
the  Defendant  had  actually  appeared.'* 

The  Plaintiff  afterwards  proceeded  to  take  the  bill 
pro  confesso  against  the  Defendant,  and,  ultimately, 
obtained  an  order  for  that  purpose. 

The  Registrar,  on  being  applied  to  to  draw  up  the 
order,  doubted  whether  the  Defendant  had  been  duly 
served  with  the  subpoena,  within  the  meaning  of  the 
General  Order,  so  as  to  authorize  the  Plaintiff  to  enter 
an  appearance  for  him. 


pro  confesso. 
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The   Vtce^CkancellaTf  however,  on  the  point  being  184  s. 
submitted  to  him  by  Mr.  Stuart  and  Mr.  Wood,  the 

Plaintiff's  counsel,  decided  in    the    affirmative,    and  I'^oht 

directed  the  order  to  be  drawn  up.  Camac 


LIVESEY  V.  LIVESEY.  ^  ^M:   ^ 

34th  k  28th 

June, 

Jane  WOHTHINOTON,  widow,  made  her  will,   apd  15th  July. 

dated  the  24th  of  April  1806,  and  which  was,  in  part,  j^m 

as  follows :  Construction. 

Eldest  son. 

"  I  give,  unto  my  daughter  Eliza,  the  wife  of  Edmund  Testatrix  gave 

Liveiey,  the  sum  of  ten  guineas ;  and,  unto  the  eldest  to  the  eldest 

son  of  my  said  daughter  and  the  said  Edmund  Livesey  5^"  jjj^j^'l^hQ 

who  shall  be  living  at  my  decease,  ten  guineas ;  and  I  should  be  Jiving 

leave  my  said  daughter,  and  the  eldest  son  of  my  said  «^  ^^^  ^^^  ^®" 

cease  ten 
daughter  EUza  and  the  said  Edmund  Livesey  who  sbtll  gu,'„eas,  and 

be  living  at  my  decease,  no  larger  sums,  because  they  added  that  she 

have  and  will  have  a  handsome  provision  from  the  eUate  \^^  *""  "^  , 

wn  larger  sum,  be- 

qf  my  late  husband  and  the  estate  of  the  said  Edmund  cause  he  would 

Livesey.     I  give,  devise,  and  bequeath  all  the  residue  ^^^^  *  hand- 

of  my  estates  and  effects,  real  and  personal,  unto  my  ^^^  ^^  estate 

executors  hereinafter  named,  their  heirs,  executors  &c,,  of  her  late  hus- 
band and  the 
estate  of  his  own  father  (who  was  still  alive)  :  and  she  gave  the 
residue  of  her  property  to  all  the  children  of  her  daughter,  except 
the  daughter's  eldest  son,  or  such  of  her  sons  as,  by  the  death  of 
an  elder  brother,  should  become  an  eldest  son,  equally  to  be 
divided  amongst  tliem  when  the  youngest  should  attain  twenty- 
one.  The  daughter's  eldest  son  was  provided  for  in  the  manner 
mentioned;  but  he  died  before  the  youngest  child  attained 
twenty-one,  and  the  provision  did  not  devolve  upon  the  daughter*8 
second  son.  Held,  nevertheless,  that  the  latter  was  excluded  from 
participating  in  the  residue,      y  .      1  ^      ^      . 

Vol.  XIII.  D    ^/"--^^  ■  -2    ^r,  .^    ^^  .  ^^. 
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upon  trust  that  they  or  the  survivor  of  them,  his  heirs, 
executors  8cc.,  do  and  shall  pay  and  divide  the  same  in 
manner  hereinafter  mentioned,  that  is  to  say,  one  moiety 
or  half  part  thereof  unto  and  amongst  all  and  every  the 
children  of  my  daughter,  JanSy  who  may  hereafter  be 
bom  (she  not  having  any  at  present),  their  heirs,  exe- 
cutors 8cc.,  equally  to  be  divided  amongst  them  and 
the  survivors  or  survivor  of  them,  share  and  share 
alike,  as  tenants  in  common  and  not  as  joint  tenants, 
when  the  youngest  of  such  children  shall  arrive  at  the  age 
o/'ai  years.  Provided  always,  nevertheless,  that,  if  any 
of  such  children  shall  then  be  dead  leaving  lawful 
issue,  such  issue  shall  take  the  share  which  his,  her  or 
their  parent  would  have  taken  if  living.  Provided  also 
that  if  my  said  daughter  Jane  shall  not  have  any  chil- 
dren, or  such  children  shall  all  die  under  the  age  of  21 
years  without  having  lawful  issue,  then  the  aforesaid 
moiety  to  go  to  my  said  daughter  Eliza'a  children,  save 
and  except  her  eldest  son  or  him  who,  by  the  death  of  his 
elder  brother,  may  become  so,  and  the  survivors  or  sur- 
vivor of  them  and  their,  his  or  her  issue,  at  such  time 
and  in  such  shares  and  manner  as  the  other  moiety  of  the 
aforesaid  residue  of  my  estate  and  effects  is  hereinafter 
directed  to  be  paid  and  divided:  and,  as  to  the  other 
moiety  or  half  part  of  the  said  residue  of  my  estates 
and  effects,  real  and  personal,  upon  trust  that  my  said 
executors,  or  the  survivor  of  them,  his  heirs,  executors 
or  administrators,  do  and  shall  pay  and  divide  the  same 
unto  and  amongst  all  and  every  the  children  of  my 
daughter,  Eliza,  who  are  now  in  being  or  shall  here- 
after be  bom  (save  and  except  her  eldest  son  or  such  of 
her  sons  as  shall,  by  the  death  of  an  elder  brother,  be- 
come  an  eldest  son,  it  being  my  will  that  the  son  who  is 
or  shall  become  an  eldest  son  shall  not  be  entitled  to 
take  anything  under  this  devise  or  bequest),  their  heirs, 
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executors,  administrators  and  assigns*  equally  to  be  ie4S. 

divided  amongst  them  and  the  survivors  or  survivor  of 
them,  share  and  share  alike,  as  tenants  in  common  and 
not  as  joint  tenants,  when  the  youngest  of  them  shall 
arrive  at  the  age  of  21  years.  Provided  always,  never- 
theless, that  if  any  such  children  shall  then  be  dead 
leaving  lawful  issue,  such  issue  shall  take  the  share 
which  his,  her  or  their  parent  would  have  taken  if 
living.  Provided  also,  that  if  all  such  children  shall 
die  under  the  age  of  21  years  without  leaving  any 
issue  living,  the  said  last-mentioned  moiety  of  the 
aforesaid  residue,  shall  go  to  my  daughter  •Ante's  chil- 
dren, and  the  survivors  or  survivor  of  them,  and  their, 
his  or  her  issue,  at  such  time,  and  in  such  shares,  and 
in  such  manner  as  the  first-mentioned  moiety  of  the 
aforesaid  residue  is  hereinbefore  directed  to  be  divided. 
Provided,  also,  that  if  all  the  children  of  my  said  daugh- 
ters, except  the  eldest  son  of  my  daughter  EUza  or  him 
who  shall,  by  the  death  of  his  elder  brother,  become  an 
eldest  son,  shall  die  under  the  age  of  21  years  and  not 
leave  any  issue  living,  then  the  whole  of  the  said  resi* 
due  of  my  real  and  personal  estate  and  effects  to  go  to 
the  eldest  son  of  my  said  daughter,  Eliza,  his  heirs,  exe« 
cutors,  administrators  and  assigns.  And  I  do  hereby 
declare  it  to  be  my  will  and  miud  that,  in  case  all  the 
children  of  my  daughter  Eliza,  except  one  who  shall 
happen  to  be  a  daughter,  shall  die  under  the  age  of  21 
years  and  without  leaving  lawful  issue,  such  daughter 
shall  be  considered  as  an  eldest  son  of  my  said  daugh- 
ter, Eiiza,  and  shall  not  take  any  part  of  the  residue  of 
my  real  or  personal  estate  and  effects,  unless  my  said 
daughter,  Jane,  shall  die  without  leaving  any  issue  and  Sic. 

such  issue  shall  all  die  under  the  age  of  21  years.  And 
it  is  my  will  and  mind  that,  in  the  meantime  and  until 
the  respective  moieties  of  the  aforesaid  residue  of  my  real 
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and  personal  estates  shall  be  to  be  divided,  the  rents,  inte- 
rest and  produce  thereof  shall  accumulate  and  be  added 
to  the  said  moieties  and  become  a  part  thereof,  and  the 
said  accumulations  shall  be  divided  and  paid,  at  the 
same  time,  unto  and  amongst  the  same  person  or  per- 
sons, and  in  the  same  manner  as  the  said  moieties  are 
hereinbefore  directed.  And  I  do  hereby  direct  and  em- 
power my  said  executors  to  invest  the  residue  of  my 
estate  and  the  accumulations  thereof,  either  in  the 
public  funds  or  at  interest  upon  real  securities,  as  to 
them  shall  seem  meet.  Provided  nevertheless  that  if, 
at  the  time  my  said  daughter,  EUzay  shall  arrive  at  the 
age  of  forty-eight  years  or  will,  if  living,  arrive  at  that 
age,  or  at  any  time  afterwards,  there  shall  not  be  any 
issue  of  her  or  my  daughter  Jane  living,  or,  being  such 
issue,  the  same  shall  afterwards  die  under  the  age  of  21 
years,  then  it  is  my  will  and  mind  that  my  said  exe- 
cutors or  the  survivor  of  them,  his  heirs,  executors  or 
administrators,  do  and  shall  pay  the  rents,  interest,  divi- 
dends and  produce  of  the  said  residue  of  my  said  real 
and  personal  estates  and  of  such  accumulations  thereto 
as  aforesaid,  which  shall  arise  and  grow  due  from  the 
time  when  my  said  daughter  Eliza  shall  attain  her  age 
of  4B  years,  or  from  the  time  when  the  last  of  such 
issue  of  my  said  daughters  Jane  and  Eliza  shall  die, 
unto  and  between  my  said  daughters  Jane  and  Eliza, 
equally,  share  and  share  alike,  during  their  joint  lives, 
and  to  the  survivor  of  them  during  her  life  ;  the  afore- 
said payments  thereof  to  be  made  to  each  of  my  said 
daughters  for  her  own  use  and  benefit,  and  not  subject 
to  the  debts,  disposition,  power  or  control  of  her  hus- 
band, and  for  which  her  receipt  shall  be  a  sufficient 
discharge  notwithstanding  her  coverture ;  it  being  my 
will  that,  in  case  of  either  of  the  contingencies  in  the 
last-mentioned   proviso,  the  rents,  interest,  dividends 
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and  produce  of  my  estate  shall  not  afterwards^  during 
tbe  lives  of  my  said  daughters  or  the  life  of  the  sur- 
vivor of  them,  accumulate  for  the  benefit  of  those  who 
wiU  be  entitled  to  the  residue  of  my  estates.  Provided 
also,  that  in  case  all  the  children  of  my  said  daughters 
now  liTing,  or  which  may  hereafter  be  bom,  shall 
happen  to  die  before  the  younger  of  them  shall  attain 
the  age  of  21  years  and  without  leaving  lawful  issue, 
then  and  in  such  case  I  do  hereby  give,  devise  and  be- 
queath all  the  residue  of  my  estates  and  effects,  real 
and  personal,  with  the  accumulations  aforesaid,  from 
and  after  the  decease  of  the  survivor  of  my  said  daugh. 
ters,  Jme  and  Eliza,  and  subject  to  the  life  estate  and 
interest  of  my  said  daughters  and  the  survivor  of  them 
therein  as  hereinbefore  mentioned,  unto  my  nephew, 
John  Armstrong f  and  niece,  Jane  Armstrong,  their  heirs, 
executors,  administrators  and  assigns,  equally  to  be 
divided  between  them,  share  and  share  alike,  as  tenants 
in  common  and  not  as  joint  tenants.  I  nominate  and 
appoint  my  daughter  Jam  Livesey,  and  William  Clarke 
oi Liverpool  aforesaid,  banker,  executors  of  this  my  will/' 
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The  testatrix  died  in  June  IB  15,  leaving  her  two 
daughters  Jane  and  Eliza,  two  of  the  Defendants  to 
the  suit,  her  coheirs,  her  surviving.  Eliza  had  five 
children,  namely,  Edmund  Worthington  Livesey,  who 
attained  21  in  August  1817,  and  died  a  bachelor  in 
May  1827,  James  Worthington  Livesey,  who  was  bom 
in  November  1798,  and  was  a  party  to  the  suit,  another 
child  who  died,  unmarried  and  under  age,  in  1820,  Mary 
Carter  Livesey,  who  was  born  in  July  1804,  and  Hard- 
ing Livesey,  who  was  born  in  September  1809.  Jane 
Livesey  had  two  children :  one  bom  in  1805,  and  the 
other,  in  1811. 
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A  petition  presented  in  the  cause,  by  Mary  Carter 
Livesey  and  Harding  Liveseyy  stated  that  Harding 
Livesey,  the  youngest  child  of  Eliza  Livesey,  attained 
21  in  September  1830 :  that  Edmund  Worthington 
Livesey  died  before  Harding  Livesey  attained  21 ;  and 
thaty  by  his  death,  James  Worthington  Livesey  became 
the  eldest  son  of  Eliza  Livesey ;  and,  in  consequence 
of  his  becoming  such  eldest  son  before  the  moiety  of 
the  testatrix's  residuary  estate  bequeathed  in  trust  for 
the  children  of  Eliza  Livesey  except  her  eldest  son, 
became  vested  and  divisible,  he  was  excluded  from 
taking  any  share  of  that  moiety ^  and  the  whole  thereof 
became  divisible  between  the  petitioners  in  equal  moie- 
ties :  and  the  petition  prayed  for  a  declaration  to  that 
effect. 


It  appeared,  from  an  affidavit  in  support  of  the  peti- 
tion, that  Edmund  Worthington  Livesey,  under  the  will 
of  his  grandfather,  the  testatrix's  late  husband,  was  en- 
titled to  an  annuity  of  200/.  during  his  life,  and  to  a 
sum  of  4,000/.;  and  that,  under  the  will  of  his  father 
Edmund  Livesey,  as  it  stood  at  the  date  of  the  testa- 
trix's will,  he  was  tenant  for  life  of  his  father's  real 
estates,  with  remainder  to  his  first  and  other  sons^ 
successively,  in  tail,  with  remainder  to  his  daughters  as 
tenants  in  common  in  tail,  with  remainders  to  James 
Worthington  Livesey,  and  to  his  sons  and  daughters  in 
like  manner.  The  father,  however,  afterwards  altered 
his  will,  and,  on  his  death  in  1816,  it  appeared  that  his 
estates  were  limited,  so  that,  immediately  on  the  death 
of  Edmund  Worthington  Livesey  without  issue,  they 
vested  in  Mary  Carter  Livesey  to  the  exclusion  of  James 
W.  Livesey,  and,  on  her  dying  without  issue,  in  the 
father's  own  right  heirs. 
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Mr.  Anderdon  and  Mr.   Stintan,  in  support  of  the 
petition^  relied  on  Peacacke  v.  Pares  (a). 

Mr.  Dixon  and  Mr.  Rolt  for  James  Worthington 
Livesey,  said  that,  according  to  the  true  construction  of 
the  will^  the  children  of  Eliza  Livesey  who  were  to 
participate  in  one  moiety  of  the  testatrix's  estate,  were 
those  who  should  be  living  when  the  youngest  attained 
21 ;  but  that  the  child  of  Eliza  Livesey  who  was  to  be 
excluded  from  participating  in  a  moiety  of  the  testatrix's 
estate,  was  (and,  indeed,  the  testatrix  had  said  so,  in  ex- 
press terms,  at  the  commencement  of  her  will)  the  eldest 
son  who  should  he  Ivoijig  at  her  decease  \  that  is,  that 
the  child  who  was  to  take  the  legacy  of  ten  guineas, 
should  be  the  excluded  child :  that  James  W.  livesey 
was  not  the  child  who  was  to  take  the  legacy ;  for  he 
was  not  the  eldest  son  of  Edmund  and  Eliza  who  was 
hying  at  the  testatrix's  death :  nor  did  the  motive  or  rea- 
son for  the  exclusion,  which  the  testatrix  had  expressed, 
apply  to  him ;  for  he  was  not  provided  for  either  out  of 
the  estate  of  his  grand&ther  or  of  his  father ;  and,  as 
the  motive  for  the  exclusion  failed,  the  exclusion  must 
fail  also :  that  the  shares  of  the  children  vested  at  the 
death  of  the  testatrix,  but  were  not  to  be  paid  over  to 
them  until  the  youngest  child  attained  21 ;  and  that  the 
time  of  vesting  was  the  proper  time  for  ascertaining 
which  of  the  children  were  intended  to  take :  that  there 
was  more  ground  for  excluding  Mary  Carter  Livesey ^ 
than  there  was  for  excluding  James  W.  Livesey^  as 
Mary  Carter  Livesey  was  the  child  for  whom  provision 
was  made  from  the  estate  of  Edmund  Livesey :  Lord 
Teynham  v.  Webb  {b) ;  Duhe  v.  Doidge  (c). 
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(a)  8  Keen,  689.  (i)  3  Yes.  198. 

(c)  Ibid.  303|  note; 
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The  Vice-Chancellor  : 
In  this  case  the  testatrix,  Jane  Worthingtou,  made  ber 
will,  in  the  year  1805,  by  which  she  gave  to  ber  daugh- 
ter Elixa,  the  wife  of  Edmund  Hoesey^  the  sum  often 
guineas,  and  to  the  eldest  son  of  her  said  daughter  and 
the  said  Edmund  Ldvesey  who  should  be  living  at  her 
decease,  ten  guineas.  Then  she  says :  ''  and  (  leave 
my  said  daughter,  and  the  eldest  son  of  my  said  daugh- 
ter Eliza  and  the  said  Edmund  Uvesey  who  shall  be 
living  at  my  decease,  no  larger  sums,  because  they  have 
end  will  have  a  handsome  provision  from  the  estate  of 
my  late  husband,  and  the  estate  of  the  said  Edmund 
Lhesejf.**  In  order  to  explain  that  sentence,  two  affida- 
vits have  been  made.  Mr.  Ousiard's  affidavit  (which 
is  the  only  one  that  throws  any  light  on  the  subject) 
states  that,  at  the  time  when  the  testatrix  made  her  will, 
the  eldest  sod,  de  facto,  that  is  to  say,  Edmund  Wor- 
ihiffgton  Uve^y,  was  entitled  to  an  annuity  of  200  /. 
during  his  life  and  to  a  sum  of  4,000  /.,  under  the  will 
of  his  grandfather ;  and  that  his  father  had  made  a  will 
by  which  (if  it  remained  unaltered)  his  estates  would,  in 
case  Edmund  Worthington  Livesey  died  without  issue, 
devolve  on  James  Worthinfftonldvesetf.  But  then  it  is  to 
be  observed  that  there  is  nothing  to  show  that  the  whole 
of  the  provision  which  was  made  for  Edmund  Wor- 
thingi&n  Livesey  was  to  devolve  upon  James  Worihing" 
ton  Livesey,  The  testatrix  might  have  misunderstood 
the  matter ;  but  that  is  not  the  only  observation  that 
arises  on  this  case. 


The  testatrix  then  gives  one  moiety  of  her  real  and 
personal  estate,  unto  and  amongst  all  and  every  the 
children  of  her  daughter  Jane,  who  might  thereafter 
be  bom  (she  not  having  any  at  the  time),  their  heirs, 
executors,  administrators  and  assigns,  equally  to  be 
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dirided  amongst  them  and  the  aurvivors  or  survivor  of 
them,  share  and  share  alike,  as  tenants  in  common  and 
not  as  joint  tenants,  when  the  youngest  of  such  children 
should  arrive  at  the  ^e  of  21  years.  Then  she  says 
that  if  Jane  should  not  have  any  children,  or  such  chil- 
dren should  all  die  under  the  age  of  21  and  without  leav- 
ing lawful  issue,  the  aforesaid  moiety  should  go  to  her 
daughter  Eliza's  children  (save  and  except  her  eldest 
son,  or  him  who,  by  the  death  of  his  elder  brother, 
might  become  so)  and  the  survivors  or  survivor  of  them, 
and  their,  his  or  her  issue,  at  such  times,  and  in  such 
shares  and  manner,  as  the  other  moiety  of  the  aforesaid 
residue  of  her  estate  and  effects  was  thereinafter  directed 
to  be  paid  and  divided.  Then  she  says :  **  And,  as  to  the 
other  moiety,  upon  trust  that  my  executors  &c.  shall 
pay  and  divide  the  same  unto  and  amongst  all  and 
every  the  children  of  my  daughter  Eliza,  who  are  now 
in  being,  or  who  shall  hereafter  be  bom,  save  and  except 
her  eldest  son  or  such  of  her  sons  as  shall,  by  the  death 
of  an  elder  brother,  become  an  eldest  son."  And  here 
it  is  to  be  observed  that  the  objects  of  this  trust  were 
not  only  the  children  which  Eliza  might  have  by  Edmund 
Livtsey,  but  also  the  children  she  might  have  by  any 
after-taken  husband  ;  and,  if  all  the  children  she  had 
by  Edmund  Livesey  died  under  the  age  of  21,  then  the 
children  she  might  have  by  her  second  husband  were  to 
be  the  sole  objects  of  the  trust.  So  that  whatever  the 
testatrix  might  have  had  in  her  mind,  in  the  beginning 
of  her  will,  with  respect  to  the  bequest  often  guineas,  it 
is  obvious  that  she  here  took  a  more  extended  view  of 
the  case.  This  moiety  was  to  be  divided  amongst 
Eliza^s  children  when  the  youngest  of  them  should 
arrive  at  the  age  of  21  years.  The  testatrix  then  says  : 
"  Provided  always  nevertheless  that  if  any  of  such  chil- 
dren shall  then  be  dead  leaving  lawful  issue,  such  issue 
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shall  take  the  share  which  his,  her  or  their  parent  would 
have  taken  if  living." 

Now  the  time  when  this  taking  by  substitution  is  to 
take  place  is  sufficiently  pointed  out  to  be  the  death  of  the 
mother  Eliza*.  Then  follows  a  proviso  in  these  words : 
"  That  if  all  the  children  of  my  said  daughters,  except 
the  eldest  son  of  my  daughter  Eliza,  or  him  who  shall, 
by  the  death  of  his  elder  brother^  become  an  eldest  son, 
shall  die  under  the  age  of  21  years  and  not  leave  any 
issue  living,  then  the  whole  of  the  said  residue  of  my  real 
and  pei-sonal  estate  and  eifects  to  go  to  the  eldest  son  of 
my  said  daughter  Eliza.*'  This  is  in  the  most  general 
form. 

The  testatrix  then  says  :  ''  And  I  do  hereby  declare  it 
to  be  my  will  and  mind  that  in  case  all  the  children  of 
my  daughter  Eliza,  except  one  who  shall  happen  to  be 
a  daughter,  shall  die  under  the  age  of  21  years  and 
without  leaving  lawful  issue,  such  daughter  shall  be 
considered  as  an  eldest  son  of  my  said  daughter  Eliza, 
and  shall  not  take  any  part  of  the  residue  of  my  real  or 
personal  estate  and  effects,  unless  my  said  daughter, 
Jane,  shall  die"  (and  here  follows  a  most  remarkable 
expression)  ''  without  leaving  any  issue,  and  such  issue 
shall  all  die  under  the  age  of  21  years  "— -  a  most  strange 
expression  it  is.  But  here  there  is,  for  no  reason  what- 
ever apparent  on  the  will  (except  a  mere  capricious 
determination  of  the  testatrix  herselO#  an  exception  of 
a  child  who  should  happen  to  be  the  eldest  (only  gu.) 
daughter ;  which  tallies  with  nothing  at  all  that  appears 
on  the  face  of  the  will. 

*  It  is  submitted  that  the  taking  by  substitution  was  to 
take  place,  not  at  the  death  of  the  mother,  but  when  her 
youngest  child  attained  twenty-one. 
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At  the  time  when  the  matter  was  diBcussed,  I  was 
▼ery  much  struck  with  this  particular  clause;  and  it 
struck  me  so  much  that  I  did  not  choose  to  venture  to 
give  an  opinion^  without  a  careful  consideration  of  the  in- 
strument. I  have  thought  of  it  repeatedly,  and  have  read 
over  the  instrument  several  times  ;  and  it  so  evidently 
consists  of  a  mere  collection  of  capricious  devises,  that 
I  am  not  at  all  sure  what  it  was  the  testatrix  had  in  her 
mind,  or  what  was  her  reason  for  excepting  certain  of 
the  children  of  her  daughter.  The  will  affords  no  clue 
for  discovering  the  motive  which  induced  the  testatrix 
to  except  an  eldest  (only  qu.)  daughter  as  well  as  an 
eldest  son. 
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It  seems  to  me  that  the  case  is  distinguishable  from 
all  the  cases  that  were  cited,  in  this  respect,  namely,  that 
it  was  perfectly  uncertain  what  ultimately  would  be  the 
will  of  the  father.  The  will  of  the  grandfather  was 
known  :  but  no  provision  was  thereby  made  for  the 
second  son.  The  will  of  the  father  was,  from  its  own 
nature,  an  instrument  which  might  be  revoked  or  altered. 
And  we  can  hardly  suppose  if,  in  consequence  of  the 
bad  conduct  of  the  second  son  or  for  any  other  good 
reason,  the  father  had  thought  proper  to  give  the  second 
son  no  provision,  that  it  was  the  intention  of  the  grand- 
mother to  counteract  the  judgment  of  the  father  and 
the  disposition  which  he  had  made  of  his  property  by 
a  second  will. 

In  my  opinion,  this  case  is  more  like  Matthews  v. 
Paul  {d)  than  any  other  case ;  but  it  stands  on  its  own 
foundation ;  and  the  only  safe  way  of  deciding  as  to  the 
effect  of  the  will,  is  to  give  to  the  words,  as  they  stand. 


(jd)  3  Swanst.  328. 
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their  natural  and  literal  meaniDg.  It  would  be  acting 
on  a  wild  conjecture,  to  deprive  the  words  of  their  plain 
and  literal  meaning. 

On  these  grounds  my  opinion  is  that  James  Worth- 
ington  Livesejf  is  not  entitled  to  participate,  with  his 
surviving  brother  and  sister,  in  that  moiety  of  the  tes- 
tatrix's residuary  estate  which  is  directed  to  be  divided 
amongst  the  children  of  the  testatrix's  daughter  Eliza, 
except  her  eldest  son  or  such  of  her  sons  as  should,  by 
the  death  of  an  elder  brother,  become  an  eldest  son*. 

*  James  JV,  Livesey  appealed,  to  the  Lord  Chancellor, 
from  the  decision  of  the  Vice-Chancellor ,  The  appeal  has 
been  argued,  and  now  stands  for  judgment. 
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HALFORD  ».  GILLOW.A/ 

In  1820  the  Plaintiff,  who  was  then  the  widow  of 
George  Denne,  Esq.,  married  the  Defendant  Halford.  By 
the  settlement  on  their  marriage  Messrs.  Peckham  and 
SnouUen,  the  trustees,  were  directed  to  receive  the  rents 


Bill  by  a  cestui    ^^  certain  real  estates  which  the  Plaintiff  was  entitled  to, 
que  trust, 

against  the  assignees  of  the  trustee,  who  had  become  bankrupt,  for 
an  account  and  payment  of  what  was  due  in  respect  of  a  breach 
of  trust  committed  by  the  bankrupt,  and  to  restrain  the  assignees 
from  distributing  his  estate  amongst  his  creditors.  The  Court 
refused  the  injunction ;  because  it  had  no  jurisdiction  to  interfere 
with  the  admmistration  of  a  bankrupt's  estate  at  the  suit  of  a  per- 
son claiming  as  a  general  creditor. 

The  Court  of  Bankruptcy  has  exclusive  jurisdiction  to  deal  with 
what  is  admitted  to  be  the  bankrupt's  estate :  but  a  Court  of 
Equity  or  a  Court  of  Law  (as  the  case  may  be)  has  jurisdiction  to 
determine  what  is  or  is  not  the  property  of  the  bankrupt. 
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under  her  fonner  husbaud's  will,  during  the  minority  of 
Charlotte  Denney  her  only  child,  and  to  invest  a  certain 
portion  of  the  rents,  yearly,  in  the  funds,  and  to  accu- 
mulate the  dividends  until  Miss  Denne  should  attain 
21,  and,  out  of  the  surplus  of  the  rents,  to  effect  and 
keep  on  foot  policies  of  assurance  to  the  amount  of 
20,000  /.,  on  the  Plaintiff's  life :  and,  on  Miss  Denne 
attaining  21,  the  trustees  were  to  stand  possessed  of  the 
accumulated  fund  in  trust  for  Mrs.  Halford  for  her  life, 
for  her  separate  use,  without  power  of  anticipation,  and, 
after  her  decease,  for  Mr.  Halford i  and  they  were  to 
stand  possessed  of  the  monies  to  be  received  under  the 
policies,  in  trust  for  Mr.  Halford. 


1849. 
Halford 

GiLLOW. 


The  trustees,  in  breach  of  their  trust,  permitted  Mr. 
Halford  to  receive  the  rents  and  to  apply  them  to  his 
own  use,  until  1836,  when  Miss  Denne  attained  21. 
Mr.  Halfordf  however,  effected  the  policies  of  insur* 
ance,  but  in  his  own  name ;  and,  in  1827,  he  assigned 
them  to  the  trustees,  upon  trust,  in  the  first  place,  to 
indemnify  themselves  against  the  consequences  of  their 
breach  of  trust,  and,  in  the  next  place,  to  make  good 
the  investment  and  accumulation  directed  by  the  settle- 
ment, and,  lastly,  in  trust  for  Mr.  Halford,  his  execu- 
tors &c.  In  February  1834,  the  Defendant  Peckham, 
one  of  the  trustees  of  the  settlement,  retired  from 
the  trusts,  and  Mr.  and  Mrs.  Halford,  in  pursuance  of 
a  power  in  the  settlement,  appointed  the  Defendant, 
Jenkim,  a  trustee  in  his  place. 


Mr.  Halford  carried  on  the  banking  business  in  co- 
partnership with  Mr.  Snoulten  and  others;  and,  in 
October  1841,  the  firm  became  bankrupt.  The  trus- 
tees had  claimed  to  prove,  as  separate  creditors  of  Mr. 
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Halfordtihe  sum  which  they  computed  the  fund  directed 
to  be  accumulated  would  have  amounted  to,  if  the  trusts 
of  the  settlement  had  been  duly  performed ;  but  the 
Commissioners  refused  to  allow  more  than  a  claim  to  be 
entered  in  respect  of  it 


The  bill,  which  was  filed  against  the  assignees,  the 
trustees  of  the  settlement,  and  Mr.  Halford,  alleged 
that  all  the  separate  creditors  of  Mr.  SnouUen  who  had 
proved  their  debts,  had  been  paid,  in  full,  out  of  his 
separate  estate,  and  that  the  assignees  threatened  to 
apply  the  surplus  of  his  separate  estate  (which  was  very 
large)  in  payment  of  the  joint-debts  of  the  bankrupts. 
The  prayer  sought  to  charge  the  trustees  for  their 
breach  of  trust ;  to  have  the  policies  sold  and  the 
proceeds  applied,  as  far  as  they  would  extend,  in 
making  good  what  the  Master  should  find  the  invest- 
ment and  accumulation  directed  by  the  settlement, 
would  have  amounted  to  if  the  same  had  been  duly 
made ;  that  the  trustees,  or  one  of  them,  might  be  or- 
dered to  prove  the  deficiency  against  SnotUten^s  sepa- 
rate estate ;  that,  if  the  trustees  should  establish  their 
claim  against  HalfonTs  separate  estate,  they  might  be 
ordered  to  pay  the  dividends  which  they  should  receive 
from  it,  into  Court,  in  order  that  the  same  might  be 
applied  towards  making  good  the  amount  to  be  found 
by  the  Master  as  before  mentioned ;  that  they  might  be 
ordered  to  dispose,  in  like  manner,  of  the  dividends 
which  they  should  receive  from  Snoulten^s  separate 
estate ;  and  that  the  assignees  might  be  restrained  from 
taking  any  proceeding  in  the  bankruptcy  or  otherwise, 
in  order  to  the  making  or  declaring  of  any  further  divi- 
dend of  Snoulten*s  separate  estate,  and  from  paying* 
distributing  or  parting  with  such  separate  estate  or  any 
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pari  thereof,  to  or  among  any  of  the  creditors  who  had 
proved  or  should  prove  debts  under  the  bankruptcy,  or 
otherwise. 

Mr.  G.  Richards  and  Mr.  Lhyd  now  moved  for  the 
injunction :  they  said  that  it  could  not  be  disputed  that 
the  trustees  of  Mr.  and  Mrs.  Halford's  marriage  settle- 
ment, had  been  guilty  of  a  breach  of  trust ;  and  that 
the  only  question  was  whether  a  Court  of  Equity  had 
jurisdiction  to  grant  the  relief  sought  by  Mrs.  Halford, 
the  cestui  que  trust,  or  whether  she  must  apply  to  the 
Court  of  Review ;  that,  in  TTion^san  v.  Derham  (a)  this 
Court  refused  to  assist  the  Plaintiff  (who  sought  relief 
in  respect  of  a  breach  of  trust  which  had  been  com- 
mitted by  bankrupts),  not  on  the  ground  of  want  of 
jurisdiction ;  but  because  the  Plaintiff  had  applied  to 
the  Court  of  Review  and  had  failed  there :  but,  in  the 
present  case,  the  Plaintiff  had  made  no  application,  to 
the  Court  of  Review,  with  respect  to  Snoulten^s  separate 
estate :  that  she  had  no  power  to  compel  the  trustees 
to  apply  to  the  Court  of  Review ;  and,  moreover,  they 
were  not  subject  to  the  bankrupt  laws ;  and,  therefore, 
the  Commissioners  acting  under  the  fiat,  could  not 
compel  them  to  sell  the  policies  of  insurance :  that,  as 
a  breach  of  trust  had  been  committed,  this  Court  clearly 
had  jurisdiction ;  and  it  was  a  principle  of  the  Court, 
not  to  compel  a  Plaintiff  to  split  his  demands :  that  the 
relief  asked,  could  not  be  granted,  nor  could  the  equi- 
ties of  the  different  parties,  be  worked  out,  except  in 
this  Court:  that  the  amount  to  be  proved,  against 
Snottlten^s  separate  estate,  on  account  of  the  breach  of 
trust,  could  not  be  ascertained  until  this  suit  was  wound 
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up ;  and  that,  at  all  events,  the  Court  would  interfere  to 
prevent  his  estate  from  being  distributed  amongst  the 
joint  creditors  of  the  bankrupts,  until  the  amount  to  be 
proved,  had  been  ascertained.  Glascott  v.  Lang  (6), 
Bromley  v.  Goodere  (c),  Hankey  v.  Garret  (rf),  Treves 
V.  Tovmshend  (e),  Anon,  (f),  Clarke  v.  Capron  {g),  Ex 
parte  Garland  (A),  Atkinson  v.  Plummer(i). 


Mr.  Beihett  and  Mr.  Ellison,  for  the  assignees  of 
Halford  if  Co.,  said  that  a  Court  of  Equity  had  no  juris- 
diction in  the  present  case  ;  but  that  either  Mrs.  HaJr 
ford  or  Mr.  Jenkins^  the  solvent  trustee,  must  apply,  to 
the  Commissioners,  to  ascertain  the  amount  of  their  de- 
mand, and,  in  the  meantime,  to  have  a  claim,  in  respect 
of  it,  entered  on  the  proceedings  in  the  bankruptcy ; 
1  Cooke  Bank.  Laws,  266;  and  that,  if  the  Commis- 
sioners refused  the  application,  the  only  course  was  to 
appeal  to  the  Court  of  Review :  that  the  Court  of  Review 
might,  perhaps,  order  a  bill  to  be  filed  to  establish  the 
claim ;  but  there  was  no  case  in  which  this  Court  had 
interfered  in  the  first  instance :  that  the  Commissioners 
declared  the  dividends  of  a  bankrupt's  estate,  and 
ordered  the  assignees  to  pay  them ;  and  there  was  no 
case  in  which  this  Court  had  restrained  assignees  fi'om 
doing  that  which  the  Commissioners  had  ordered  them 
to  do :  Saxton  v.  Davis  (k),  Ex  parte  Lowe  (/),  Ex  parte 
Keys  (m),  Ex  parte  Stubbs  (n).  Ex  parte  King  (o). 


(6)  3  Myl.  h  Cr.  451. 
(c)  1  Atk.  75. 
((Q  1  Ves.  jun.  «36. 
\e)  I  Bro.  C.C.  384. 
(/)  3  Atk.  350. 
{g)  «  Ves*  jun.  666. 
(A)  10  Ves.  110. 


(i)  Eden   on   Injunctions, 
299.    See /K»^  p.  50. 
Qc)  1  Rose,  79. 
(/;  1  Deac.  &  Chitty,  30. 
(m)  1  Mont.  &  Ayr.  226. 
(«)  3  Deac.  549. 
{0)  11  Ves.  417. 
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The  Vice-chancellor  : 
In  my  opinion  the  Plaintiff  has  no  interest  whatever 
in  the  policies  of  insurance,  unless  she  can  effect  an 
eqaity  through  the  medium  of  the  indemnity  deed.  Of 
course  I  am  not  now  going  to  decide  whether  she  has 
any  interest  or  not ;  but,  unless  she  can  work  it  out  by 
means  of  an  equity  founded  on  the  indemnity  deed,  she 
has  not  any  interest  whatever  in  the  policies :  for  she 
certainly,  has  no  interest  in  them  under  the  settlement 
in  pursuance  of  which  they  were  effected. 

With  respect  to  the  fund  which  was  to  be  formed  by 
investing  a  portion  of  the  rents  in  the  funds  and  accu- 
molatmg  the  dividends,  she  unquestionably  has  an  inte- 
rest; and  I  think  that  she  may  sustain  a  bill,  in  some 
respects,  against  the  assignees.  But  the  question  is, 
whether,  in  a  suit  constituted  as  this  is,  I  can  interfere, 
by  injunction,  to  prevent  the  assignees  from  making  a 
dividend. 

It  is  observable  that  the  Plaintiff's  only  claim  against 
the  surplus  of  the  separate  estate  of  Snaulten,  is  the 
general  claim  of  a  creditor.  She  does  not  claim  any 
specific  portion  of  that  estate  as  being  her  property: 
and  my  opinion  is  that  this  Court  has  no  jurisdiction, 
smpUdter,  to  restrain  assignees  from  making  a  dividend 
of  that  which  is  admitted  to  be  the  estate  of  the  bank- 
rupt. In  making  the  dividend,  the  assignees  act  as 
officers  of  the  Court  in  Bankruptcy ;  which  has  lawful 
authority  to  declare  the  amount  of  the  dividend,  and 
when  it  shall  be  made. 


184s. 
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If  the  question  had  been  whether  any  assets,  any  per- 
sonal estate,  or  any  other  species  of  property  which  was 
in  the  hands  of  the  assignees  as  part  of  Snoulten^s  sepa- 

VoL.  XIII.  E 


60 


CASES   IN   CHANCERY. 


1842. 

V 


Halford 

GiLLOW. 


rate  estate,  was,  in  fact,  the  property  of  the  PlatntifT, 
this  Court,  I  apprehend,  would  decide  the  question; 
because  the  jurisdiction  in  bankruptcy  has  authority  to 
deal  only  with  that  which  is  the  bankrupt's  estate ;  but 
has  no  power  to  determine  what  is  the  bankrupt's 
estate.  If  the  question  be  a  legal  one,  it  must  be  tried 
at  law ;  and  if  it  be  an  equitable  one,  it  must  be  decided 
in  this  Court.  But  when  you  have  determined  what  is 
the  property  of  the  bankrupt,  the  whole  administration 
of  it  falls  under  the  jurisdiction  of  the  Court  in  Bank- 
ruptcy. 


None  of  the  cases  which  were  cited  in  support  of  the 
motion,  show  that  this  Court  has  ever  interfered  to  pre- 
vent the  assignees  from  making  a  dividend  of  that  which 
is,  unquestionably,  the  bankrupt's  estate;  and,  there- 
fore, I  shall  refuse  the  motion ;  but  as  the  case  cited 
from  Mr.  Eden*s  Treatise  on  Injunctions,  may  have 
induced  the  Plaintiff  to  make  the  motion,  I  shall  refuse 
it  without  costs. 


In  Atkinson  v.  Plummer,  the  Plaintiffs  claimed  to 
have  an  interest  in  two  fVest  India  estates  belonging  to 
the  bankrupts,  under  a  conveyance  made,  many  years 
before  the  bankruptcy,  to  persons  whom  the  Plaintiffs 
represented;  which  conveyance,  though  made  to  the 
Plaintiffs  without  any  trust  being  declared,  had  been 
agreed  to  be  made  to  them,  in  trust  to  sell  and  to 
reimburse  themselves,  out  of  the  proceeds,  the  sums 
which  they  had  expended  and  should  expend  or  advance 
on  account  of  the  estates.  The  bill  alleged  that  the 
assignees  had  advertised  a  meeting  of  creditors,  in  order 
to  declare  a  dividend  of  the  joint  estate  of  the  bank- 
rupts :  that,  if  t\  e  dividends  should  be  made  before  the 
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amount  of  the  balance  was  ascertained,  the  Plaintiffs 
would  lose  what  was  due  to  them,  inasmuch  as  the 
estates  in  question  were  the  principal  fund  from  whence 
the  assignees  could  make  a  dividend ;  and  the  Plaintiffs 
were  advised  that  the  proceeds  of  those  estates  were 
primarily  liable  to  pay  the  debts  due,  in  respect  of  the 
estates,  to  the  persons  whom  the  Plaintiffs  represented. 
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Halford 

V. 

GiLLOW. 


The  order  made  on  the  motion  for  an  injunction  to 
restrain  the  assignees  from  making  the  proposed  divi- 
dend until  the  amount  of  the  balance  due  to  the 
Defendants  had  been  ascertained,  was  as  follows : ''  His 
Lordship  doth  order  that  the  Defendants  (the  assignees) 
be  at  liberty  to  make  the  present  dividend  of  one  shilling 
in  the  pound  under  the  commission  of  bankruptcy,  of 
the  estate  and  effects  of  the  said  bankrupts;  but  this  is 
to  be  without  prejudice.  And  it  is  ordered  that  the 
said  Defendants  be  restrained  from  making  any  future 
dividend  of  the  produce  of  the  Saxham  and  Caldwell 
estates  (the  estates  in  question)  under  the  said  commis* 
sion,  without  the  leave  of  this  Court." 

Reg.  Lib.  A.  1810,  fol.  1466. 
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184a;  MINTER  ».  WRAITHL^ 

13th  July. 

jYUl  Robert   wraith,  being  seised    of  gavelkind 

Construction,  lands,  made  his  will,  dated  the  18th  of  November  1808, 

**  Personal  ^^  j^  ^y^^  following  words :  "  First,  I  give,  devise  and  be-, 

tt  j^y^»   *  queath  unto  my  two  brothers,    William    Wraith  and 

.  Samuel  Wraith,  and  my  friend  John  Zachariah  Plum- 

rect^^  hiis  true-  '"^'  ^^^^  heirs,  executors  and  administrator,  all  and 

tees  to  sell  his  every  my  messuages,  lands,  tenements,  hereditaments 

real  and  per-      ^^^  j^^\  estate  whatsoever,  and  also  all  my  household 

sonai  estate 

and  to  pay  the    furniture,  monies,  securities  for  money,  goods,  chattels 

interest  of  the     and  personal  estate,  upon  trust  that  they,  the  said 

daughter  fo^^      W'i«Mii»  Wraith,  Samuel  Wraith  and  J.  Z.  Plummer, 

life,  and,  after     shall  and  do,  as  soon  as  conveniently  may  be  after  my 

her  death,  to       decease,  sell,  dispose  of  and  convert  into  money  my 

assign  the  prm-       . ,         ,        1  1       .  .  , 

cipid  and  the       ^^"  '^^^  ^^^  personal  estate,  or  such  part  or  parts 

partd  of  his  real  thereof  as  they  may  think  proper ;  and,  with  the  monies 

estate^remaln-  *"^*^8  ^^  ®^^^  ^^  ^'  sales,  or  otherwise  out  of  my 

ing  unsold  (if  personal  estate,  I  do  hereby  direct  my  said  trustees,  in 

any)  to  her  ^j^^  g^^  place,  to  pay  off  and  discharge  all  just  debts 
children,  when  j        •        iL  *  *k    *•  r         a 

they  should  ^^^  ^"^  owing  from  me  at  the  time  of  my  decease,  my 

attain  2 1 ;  and,  funeral  expenses  and  the  chaises  and  expenses  of  proving 
if  his  daughter 

should  die  without  leaving  issve,  or  leaving  issue,  all  of  them 
should  die  under  ai  and  without  issue,  then  to  assign  the  proceeds 
and  the  parts  of  his  real  and  personal  estate  remaining  unsold  (if 
any)  to  his  personal  representatives^  his,  litr  or  their  heirs,  exe- 
cutors, administrators  and  assigns.  The  daughter,  who  was  the 
testator's  next  of  kin  at  his  death,  died  without  having  had  a 
child.  Held  that,  by  '*  issue,"  the  testator  meant,  '<  children ;" 
and  that  the  persons  who  were  his  next  of  kin  at  his  daughter's 
death,  were  entitled  under  the  ultimate  trust. 

Remoteness, — Executor  1/  limitation . 
If  a  limitation  is  made  dependent  on  the  happening  of  either  of 
two  events,  one  of  which  is  too  remote,  but  the  other  is  not;   it 
will  take  effect  if  the  latter  event  happens. 
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this  my  will ;  and,  after  payment  thereof,  I  do  hereby 
direct  my  said  trustees  to  lay  out  and  invest  the  residue 
of  such  monies,  together  with  any  other  monies  coming 
to  them  by  yirtne  of  this  my  will,  in  the  purchase  of 
stock   in  some  or  one  of  the  public  funds  of  this 
kingdom,  in  their  or  his  names  or  name ;  and  upon 
trust  that  they,  my  said  trustees,  shall  and  do  stand 
possessed  of  such  monies  and  the  stocks  and  funds  in 
which  the  same  may  be  invested,  together  with  such 
part  or  parts  of  my  said  real  and  personal  estates  as 
shall  remain  unsold,  if  any,  in  trust  to  pay  unio  or  per- 
mit and  suffer  my  dear  wife,  Jaite,  and  her  assigns,  to 
receive  and  take  all  the  interest  and  dividends  and  pro- 
fits thereof,  as  the  same  shall  become  due  and  payable, 
for  and  during  the  term  of  her  natural  life ;  and,  from 
and  immediately  after  her  decease,  in  trust  to  permit 
and  suffer  my  daughter,  Sarah,  to  receive  and  take  all 
the  interest  and  profits  of  one  full  moiety  or  equal  half 
part  of  and  in  the  said  monies,  stocks  and  funds,  and  of 
and  in  the  said  part  or  parts  of  my  said  real  and  per- 
sonal estates  remaining  unsold,  if  any,  for  and  during 
the  term  of  her  natural  life,  free  fix>m  the  control  and 
intermeddling  of  any  husband  with  whom  she  may  hap- 
pen to  marry;  and,  from  and  after  her  decease,  to  pay 
and  divide  the  same  unto  and  among  all  and  every  her 
child  and  children,  share  and  share  alike  if  more  than 
one,  when  and  as  he,  she,  or  they  shall  attain  the  age 
of  21  years,  and  to  pay  and  apply  the  annual  produce 
thereof,  in  the  meantime,  for  their  maintenance,  educa- 
tion and  bringing  up:  and  in  case  my  said  daughter 
shall  happen  to  die  without  issue,  or  leaving  issue,  all  of 
them  shall  die  under  the  age  of  21  years  and  without 
issue,  then,  in  trust  to  convey  and  assign  such  moiety 
unto  my  pertanal  representatives,  his,  her  or  their  heirs, 
executors,  administrators  and  assigns :  And,  as  to  the 

E  3 


1842. 


BJinTER 
V. 

Wraith. 
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other  one  full  moiety  or  equal  half  part  of  and  in  the 
Baid  monies,  stocks  and  funds,  and  of  and  in  the  said 
part  or  parts  of  my  said  real  and  personal  estates  re- 
maining unsold,  if  any,  in  trust  to  pay  unto  or  permit 
and  suffer  my  daughter,  Jawe,  the  wife  of  Jonah  Robert 
White,  to  receive  and  take  all  the  interest,  dividends  and 
profits  thereof,  as  the  same  may  become  due  and  pay- 
able, for  and  during  the  term  of  her  natural  life ;  whose 
receipt  alone,  notwithstanding  her  coverture,  shall  be  a 
good  and  sufficient  discharge  to  my  said  trustees  for  the 
same  or  any  part  thereof,  and  that  free  from  the  con- 
trol, debts  and  intermeddlings  of  her  present  or  any 
future  husband;  and,  from  and  immediately  after  her 
decease,  in  trust,  for  the  use  and  benefit  of  the  said 
Josiah  Robert  White,  for  his  life ;  and,  after  the  decease 
of  the  survivor,  in  trust  that  my  said  trustees  shall  and 
do  pay,  assign,  transfer  and  convey  the  said  last-men- 
tioned moiety  or  half  part  of  and  in  the  said  monies, 
stocks  and  funds,  and  of  and  in  the  said  part  or  parts 
of  my  said  real  or  personal  estates  remaining  unsold,  if 
any,  unto  and  to  the  use  of  all  and  every  the  child  and 
children  of  her  my  said  daughter,  Jane,  share  and  share 
alike  if  more  than  one,  when  and  as  he,  she,  or  they  shall 
respectively  attain  the  age  of  21  years,  and  to  pay  and 
apply  and  dispose  of  the  interest,  dividends  and  pro- 
duce thereof,  in  the  meantime,  for  and  towards  their 
respective  maintenance  and  education  and  bringing  up : 
and,  in  case  my  said  daughter  shall  happen  to  die  with- 
out leaving  issue  lawfully  begotten,  or,  leaving  issue,  all 
of  them  shall  happen  to  die  under  the  age  of  21  years 
and  without  issue,  then  in  trust  to  pay,  assign,  transfer 
and  convey  the  said  last-mentioned  moiety  or  half  part 
of  and  in  the  said  monies,  stocks  and  funds,  and  of  and 
in  the  said  part  or  parts  of  my  said  real  and  personal 
estates  remaining  unsold,  if  any,  unto  my  personal  repre^ 
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ietUaiives,  his,  her  or  their  heirs,  executors,  adminis- 
trators and  assigns.  Provided,  and  I  do  hereby  declare 
my  will  and  mind  to  be  that  it  shall  and  may  be  lawful, 
to  and  for  my  said  trustees,  to  retain  and  keep,  in  their 
hands  or  possession,  the  part  and  share  of  and  in  the 
said  monies,  stocks  and  funds,  and  of  and  in  the  said 
part  or  parts  of  my  said  real  or  personal  estates  remain- 
ing unsold,  if  any,  hereinbefore  directed  to  be  assigned 
and  conveyed  unto  my  said  daughter,  Sarah,  during  so 
long  time  as  she,  my  said  daughter,  shall  continue  to 
labour  under  her  present  affliction,  or  so  long  as  they 
shall,  in  their  discretion,  think  fit  and  proper,  paying 
and  applying  the  interest,  dividends  and  profits  thereof 
as  the  same  shall  become  due  and  payable,  in  the  mean- 
time, to  and  for  her  use  and  benefit.  Provided  always 
and  I  do  hereby  expressly  declare  my  will  and  mind  to 
be  that,  in  the  event  of  either  of  my  daughters  dying 
before  the  other  without  leaving  children,  the  surviving 
daughter  shall  hold  and  enjoy  my  deceased  daughter's 
share  in  my  real  and  personal  estate,  in  such  and  the 
same  manner,  and  subject  to  the  same  uses  and  trusts 
as  are  hereinbefore  mentioned  concerning  such  daugh- 
ter's own  moiety  of  and  in  my  said  real  and  personal 
estates.  And  I  do  hereby  appoint  the  said  William 
Wraith,  Samuel  Wraith  and  John  Zachariah  Plummer, 
executors  of  this  my  last  will  and  testament." 


1843. 


MiNTKR 

V. 

Wraxth. 


The  testator  died  on  the  9th  of  April  1811,  leaving  all 
the  persons  named  in  his  will,  him  surviving. 


Sarah  Wraith,  one  of  the  testator's  daughters,  died 
intestate  and  unmarried  in  the  lifetime  of  the  testator's 
widow.  The  widow  died  in  May  1835.  Jane  White, 
the  testator's  other  daughter,  survived  her  husband, 

E4 


66 


CASES   IN   CHANCERY. 


184a. 


MlHTXE 
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Jasiah  Robert  White,  and  died  in   December  1836, 
without  ever  having  had  a  child. 

By  her  will,  dated  the  24th  of  October  1836,  she 
gave  all  such  part,  share,  right  and  interest  as  she  then 
had  or  might  thereafter  have  of  and  in  her  late  father's 
real  and  personal  estate,  and  all  other  her  real  and  per- 
sonal estate,  to  her  nephews,  the  Defendants  William 
Wraith,  John  Wraith  and  Samuel  Wraith,  who  were  the 
sons  of  the  testator's  eldest  brother  Samuel,  absolutely 
as  tenants  in  common, 

William  Wraith,  one  of  the  testator's  brothers,  died 
without  leaving  issue,  Samuel  Wraith,  the  testator's 
other  brother,  died  in  1834,  having  survived  J.  Z.  Plum- 
mer  as  well  as  his  brother  William,  and  having  ap- 
pointed his  two  sons  John  and  William  (who,  together 
with  their  brother  Samuel,  were  his  coheirs  in  gavel- 
kind and  also  the  coheirs  in  gavelkind  of  the  testator) 
his  executors. 

Mary,  the  wife  of  William  Minter,  was  the  testator's 
only  sister ;  she  died  in  the  testator's  lifetime,  leaving 
the  Plaintiff,  her  son,  the  only  issue  of  her  body. 

The  bill  alleged  that,  in  those  clauses  of  the  testator's 
will,  in  which  he  directed  his  trustees,  in  certain  events 
which  had  happened,  to  convey  and  assign  the  two 
moieties  of  his  real  and  personal  estate,  unto  his  per- 
sonal representatives,  his,  her  or  their  heirs,  executors, 
administrators  and  assigns,  the  testator,  by  the  expres- 
sion :  **  my  personal  representatives,"  meant  his  next  of 
kin»  and  such  only  of  them  as  should  be  living  at  the 
death  of  the  survivor  of  his  two  daughters  without 
issue :  and  that  the  Defendants  and  the  Plaintiff  were 
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the  only  next  of  ktD  of  the  testator  who  were  living  at 
the  death  of  Jane  White,  and  that^aB  such,  they  became 
entitled,  upon  her  deaths  to  have  the  whole  of  the  testa- 
tor's real  and  personal  estate  conveyed  to  them,  their 
heiiB,  executors,  &c.  according  to  the  directions  of  the 
will :  bat  that  the  Defendants  alleged  that  the  testator, 
by  the  expression  before  mentioned,  meant  his  next  of 
kin  living  at  the  time  of  his  death ;  and  that,  in  the 
events  which  had  happened,  JaTie  White  became  abso- 
lutely entitled,  under  the  will  of  the  testator,  to  the 
whole  of  his  real  and  personal  estate,  and  had  full 
power  to  dispose  thereof  at  the  time  of  making  her 
will. 


1842. 


M  INTER 

Wraith. 


The  bill  prayed  that  the  testator's  will  might  be 
established  and  the  trusts  of  it  performed  under  the 
direction  of  the  Court ;  and  that  the  rights  and  interests 
of  all  persons  under  it,  might  be  declared  ;  and,  more 
particularly,  that  it  might  be  declared  that,  according 
to  the  right  construction  of  the  will,  the  next  of  kin  of 
the  testator  living  at  the  death  of  Jane  White  without 
issue,  became,  upon  her  death,  entitled,  in  the  events 
which  had  happened,  to  the  real  and  personal  estate  of 
the  testator,  and  that  the  Plaintiff,  as  one  of  such  next 
of  kin,  was  entitled  to  a  share  thereof. 

The  Defendants  put  in  a  general  demurrer. 


Mr.  G.  Richards  and  Mr.  Goodeve,  in  support  of  the 
demurrer,  contended,  first,  that  the  testator,  by  the 
words:  "my  personal  representatives,"  meant  his  next 
of  kin;  and  that  there  was  nothing,  in  his  will,  which 
showed  that  he  meant  his  next  of  kin  at  any  time  sub- 
sequent to  his  death ;  and,  consequently  that,  if  the 
trusts  on  which  the  question  arose  were  valid,  Sarah 
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Wraith  and  Jane  White,  notwithstanding  they  were  the 
parties  on  whose  deaths  without  issue  those  trusts  were 
to  take  effect^  and  notwithstanding  they  were  the  ob- 
jects of  the  prior  trusts,  became  entitled,  in  the  events 
that  had  happened,  to  one  moiety  each,  of  the  trust 
property,  and  that,  on  Sarah  Wraith  dying  intestate  and 
unmarried,  Jane  White,  as  her  next  of  kin,  became  enti- 
tled to  her  moiety  of  the  trust  property  *.  HoUoway  v. 
HoHoway  (a) ;  Doe  v,  Lawson  (6) ;  Elmsley  v.  Young  (c); 
Bird  V-  Wood  (d) ;  Pearce  v.  VinceiU  (e) ;  Rayner  v. 
Mowbray  (/);  Masters  v.  Hooper  (g);  1  Powell  on 
Devises,  JarmarC^  edition,  283  note:  that,  if  the  expres- 
sion," my  personal  representatives,"  meant, "  my  execu- 
tors," then  the  Plaintifi'  was  not  one  of  the  objects  of  the 
trusts,  for  he  was  not  one  of  the  testator's  executors. 


Secondly,  they  contended  that  the  trusts  in  question 
were  void  for  remoteness,  as  they  were  to  take  effect 
after  a  general  failure  of  issue ;  and  that,  if  the  word 
"issue,"  where  it  first  occurred,  meant  "children," 
that  limited  meaning  could  not  be  given  to  it  where 
it  subsequently  occurred. 


Mr.  Bethell  and  Mr.  Ellison,  in  support  of  the  bill, 
said  that  the  trusts  under  consideration  were,  in  their 
very  terms,  future,  prospective  trusts :  that  they  were 
to  take  effect  when  the  immediate  objects  of  the  testa- 
tor's bounty  should  have  ceased  to  exist,  that  is  to  say, 

*  It  did  not  appear  that  any  one  had  taken  out  adminis- 
tration to  Sarah  Wraith, 


(a)  5  Ves.  399* 
{b)  3  East,  278. 
{c)  2  Myl.  &   Keen,   83. 
See  the  judgment,  p.  88. 


(d)  a  Sim.  &  Stu.  400. 

(e)  2  Keen,  230. 
(/)  3Bro.  C.C.234. 
ig)  4  Bro.  C.  C.  207. 
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when  his  wife  should  be  dead  and  both  his  daughters 
should  have  died  without  issue;  and,  as  the  testator 
had  directed  his  trustees  then,  that  is,  on  the  happening 
of  those  future  and  uncertain  events,  to  transfer  the 
trust  property  to  his  personal  representatives,  that  is,  his 
next  of  kin,  he  must  have  meant,  by  those  words,  the 
persons  who  should  answer  the  description  of  his  next 
of  kin,  at  the  time  when  those  future  and  contingent 
events  should  happen ;  and  that  it  was  absurd  to  sup- 
pose that  the  testator  could  have  meant  that  his  trustees 
should  transfer  the  property  to  his  daughters,  when 
they  should  be  dead  without  issue. 

They  relied  on  Clapton  v.  Buhner  {h\  as  being  pre- 
cisely in  point ;  and  cited  Marsh  v.  Marsh  (t),  Jones  v. 
Colbeck  (A),  Bryden  v.  Hewlett  (/),  Loty  v.  Blackall  {m\ 
Butler  V.  BiaAnc// (/O.— [The  Vice- Chancel/or:  The 
trust  is  :  *'  to  convey  and  assign  unto  my  personal  repre- 
sentatives, his,  her,  or  their  heirs,  executors,  administra- 
tors and  assigns."  How  can  the  word  "  his,"  apply  to 
the  testator's  daughters?] 

Mr.  Bethell  and  Mr.  Ellison  were  proceeding  to  argue 
the  question  of  remoteness ;  but  were  stopped  by  his 
Honor,  who  said  that  he  was  satisfied  that  the  testator, 
by  the  word,  '*  issue,"  meant"  children." 


184'i. 


MiNTER 
WllAlTH. 


Mr.  G.  Richards,  in  reply,  said  that  the  testator  had 
used  the  word,  "  his,"  because,  when  he  made  his  will, 
he  could  not  tell  who  would  be  his  next  of  kin  at  his 
death :  that  they  might  have  been  his  grandsons,  or 
even  he  might  have  had  sons.     He  relied  on  Holloway 


(A)  10  Sim.  426. 
(i)  i-Bro.  CO.  293. 
{k)  8  Vcs.  38. 


(0  «  Myl.  &  Keen,  90. 

(»i)  3  Ves.  486. 

(«)  3  Myl.  &  Keen,  232. 
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V.  HoUoway,  and  read  the  observations  on  Jones  v.  Col 
beck  in  Mr.  Jarman^s  edition  of  Powell  on  Devises, 
pp.  285,  286,  note. 

The  Vice-Chancellor: — 

The  real  question  in  this  case,  is  whether  the  words 
which  give  over  the  residue,  entirely,  in  a  given  event, 
are  to  be  taken  as  referring  to  the  time  of  the  testator's 
death  or  not.    That  is  the  sole  point  in  the  case :  be- 
cause, as  I  have  already  said,  it  appears  to  be  plain, 
taking  the  whole   words  of  the  will  together,  that 
the  word,  "  issue,"  means  children. — [Mr.  Richards : 
Does  your    Honor  think  that  it  has  that  meaning, 
where  it  lastly  occurs  ?] — ^The  Vxce-Chancellor :  I  think 
so,  because  the  testator  says :  ''  In  case  my  daughter 
shall  happen  to  die  without  issue :"  First  of  all  he  limits 
the  property  to  her  for  life,  and  then  to  her  children, 
''  when  and  as  he,  she  or  they  shall  attain  the  age  of 
21  years.    And,  in  case  my  said  daughter  shall  happen 
to  die  without  issue*,  then  in  trust  to  convey."    Now 
he  had  before  limited  the  property  to  the  children  of 
the  daughter  after  the  death  of  their  mother.     Then  he 
takes  up  the  event  that  the  daughter  might  happen  to 
die,  as  he  says,  without  issue.     But  it  is  plain  that  he 
did  not  mean  without  issue  generally ;  because  he  goes 
on  to  say :  **  or,  leaving  issue,  all  of  them  shall  die  under 
the  age  of  21  years ;"  which  contingency  would  be  in- 
cluded in  the  prior  one.    If  they  all  failed,  there  would 
be  an  end  of  the  matter.    Therefore,  the  words :  "  with- 
out issue,"  must  mean  without  issue  living  at  the  death 
of  the  daughter.     He  had  been  speaking  before  of  chil- 

*  The  trust  to  convey,  was  to  take  effect  not  only  in  case 
the  daughter  should  die  without  issue,  but  also  in  case  she 
should  leave  issue  and  all  of  them  should  die  under  21  and 
toUhoui  issue.    See  post* 
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dren ;  and  then  he  says :  ''  or  leaving  issue,  all  of  them 
shall  die  under  the  age  of  21  years ;"  a  very  strange 
expression  to  be  applied  to  issue  indefinitely.  That  all 
the  issue  of  an  individual  should  die  under  the  age  of 
21  years,  appears  to  me  to  be  a  thing  almost  impossible 
to  have  entered  into  the  mind  of  the  testator,  or  indeed 
of  any  man.  Nobody  could  contemplate  so  strange  a 
contingency.  Then,  at  the  end  of  the  will,  he  says  :  '^  I 
hereby  express  and  declare  my  will  and  mind  to  be  that» 
io  the  event  of  either  of  my  daughters  dying  before  the 
other  witfumt  having  children,  the  surviving  daughter 
shall  hold  and  enjoy  my  deceased  daughter's  share." 
Therefore  it  appears  to  me,  that,  taking  the  whole  of  the 
will  together,  the  true  meaning  of  the  word  *^  issue,'' 
must  be  taken  to  be  ''  children." 
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Then»  having  removed  that  difficulty,  we  find  that 
the  testator  has  devised  to  three  persons,  their  heirs, 
executors  and  administrators,  all  his  real  and  personal 
estate,  in  trust  to  sell :  so  that  there  is  no  question  but 
that  they  took  absolutely  the  legal  estate  of  inherit* 
ance.  Then  he  directs  his  trustees  to  stand  possessed 
of  the  monies  to  be  produced  by  the  sale,  on  trust  to 
pay  the  interest  thereof  to  his  wife  for  her  life,  and, 
after  her  death,  to  permit  his  daughter,  Sarah,  to 
receive  the  interest  of  one  moiety  of  those  monies,  for 
her  life,  for  her  separate  use ;  and  after  her  decease, 
in  trust  to  divide  the  capital  amongst  her  children  as 
they  attain  twenty-one;  and  in  case  his  daughter 
should  happen  to  die  without  issue,  or  leaving  issue  all 
of  them  should  die  under  the  age  of  21  years  and  with- 
out issue,  then  in  trust  to  convey  and  assign  such  moiety 
to  his  personal  representatives,  his,  her  or  their  heirs, 
executors,  administrators  and  assigns. 
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1843.  Now,  for  the  reasons  which  I  have  raentionedi  I  am 

of  opinion  that  the  words :  "  shall  happen  to  die  with- 
out issue/'  must  mean :  ''  shall  happen  to  die  without 
WariTH.  ^^^vi'^g  children  living  at  her  death."  And  it  has  been 
decided,  in  Longhead  v.  Phelps  (0),  that  where  there  is 
a  limitation  to  take  effect  in  two  events,  one  of  which 
is  too  remote  and  the  other  is  within  the  limits  and  does 
take  effect,  the  limitation  over  is  good. 

Then  the  testator  says :  "  Then  in  trust  to  convey 
and  assign  such  moiety  unto  my  personal  representa- 
tives, his,  her  or  their  heirs,  executors,  administrators 
and  assigns :"  and  there  is  a  limitation,  not  exactly  in 
the  same  words  but  very  nearly  in  the  same  words,  as 
to  the  moiety  given  to  the  daughter  Jane.  With  respect 
to  that  moiety,  the  words  are :  "  in  trust  to  pay,  assign, 
transfer  and  convey  the  said  last-mentioned  moiety  or 
half  part  of  and  in  the  said  monies,  stocks  and  funds, 
and  of  and  in  the  said  part  or  parts  ojf  my  said  real  and 
personal  estates  remaining  unsold  (if  any)  unto  my  per- 
sonal representatives,  his,  her  or  their  heirs,  executors, 
administrators  and  assigns."  I  must  take  the  two 
clauses  together ;  for  one  moiety  is  to  be  conveyed  in 
the  same  manner  as  the  other.  Now  here  the  testator 
considers  it  as  doubtful  whether  any  of  his  property 
would  remain  unsold  or  not.  It  is  plain,  therefore,  that 
be  is  looking  to  an  event  which  would  be  posterior  to 
his  own  death.  The  expression  is :  ''  in  trust  to  pay, 
assign,  transfer  and  convey."  All  the  previous  terms 
are  affected  by  grafting  the  direction  in  trust  to  pay,  on 
the  original  devise,  which  had  vested  everything  real 
and  personal  in  the  trustees  :  but  here  the  direction  is 

(0)  2  Sir  W.  Blackstone,  704. 
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one  by  means  of  which  the  trustees  are  altogether  to  1 843. 

denude  themselves  of  trust;   which  is   making  them 
assume  a  very  different  situation  fix>m  that  which  they 
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were  to  stand  in  at  the  death  of  the  testator.  Wbaitu 

Then  the  persons  to  whom  the  property  is  to  be  con- 
Tcyed  are  described  in  a  manner  which  is  quite  incon- 
sistent with  any  notion^  on  the  part  of  the  testator,  that 
his  two  daughters  would  be  those  persons.  It  is  ad- 
mitted, on  both  sides,  that  the  words : ''  personal  repre- 
sentatives" must  be  held  to  mean:  '^  next  of  kin." 
Now,  at  the  time  the  testator  made  his  will,  he  clearly 
contemplated  that  his  daughters  would  survive  him, 
and  they  would  be  his  next  of  kin ;  and  yet  we  find 
that  the  property  is  to  be  conveyed  to  his  next  of  kin, 
his,  her  or  their  heirs,  executors,  administrators  and 
assigns.  Therefore  the  testator  contemplated  that  the 
person  or  persons  to  take,  might  either  be  one  male,  one 
female,  several  males,  several  females,  or  several  males 
and  females :  and  that  fivefold  description  is  not  appli- 
cable to  the  two  daughters. 

Then  there  is  this  further  fact.  The  testator  has  di- 
rected, by  his  will:  '^  that  it  shall  be  lawful  for  the 
tmstees  to  retain  and  keep,  in  their  hands,  the  part  and 
share  of  and  in  the  said  monies,  stocks  and  funds,  and 
of  and  in  the  said  part  or  parts  of  my  said  real  or  per- 
sonal estates  remaining  unsold  (if  any)  hereinbefore  di- 
rected to  be  assigned  and  conveyed  unto  my  said 
daughter  Sarahy  during  so  long  time  as  she,  my  said 
daughter,  shall  continue  to  labour  under  her  present 
affliction :"  which  is  a  direction  that  is  applicable  to  that 
moiety  of  the  property  which  is  originally  devised  in 
trust  for  Sarah.    But  there  is  no  direction  as  to  what 


06 


CASES    IN   CHANCERY. 


1849. 


Brucb 


CUARLTOK. 


death.  After  all  the  before  mentioned  is  duly  complied 
with,  I  give  and  bequeath  as  follows:  thai  the  few 
annuitants  that  may  be  then  liring  may  be  made  secure 
by  a  purchase  in  the  bank  fiom  the  money  in  the  bank 
stock,  or  by  any  better  means  my  executors  may  think 
best  to  adopt ;  and,  at  die  end  of  the  above  twenty 
years,  my  will  is  that  the  whole  may  be  sold  and  divided 
as  follows:  amongst  the  nephews  and  nieces  of  my 
brothers  John  and  Thomas^  and  of  my  sisters  Hannah 
and  Mary,  or  as  many  as  may  be  then  living,  share  and 
share  alike." 


The  testator  died  shortly  after  the  date  of  his  will. 
His  brothers  John  and  T/iomas  died  between  the  tenth 
and  the  fifteenth  year  after  his  death.  Each  of  them 
had  been  paid  100  /.  at  the  end  of  the  fifth,  and  again 
at  the  end  of  the  tenth  year  after  the  testator's  death. 
The  question  raised  by  a  petition  in  the  cause,  was 
whether  their  personal  representatives  were  entitled  to 
be  paid  the  like  sums  at  the  end  of  the  fifteenth  year. 

Mr.  Spence  appeared  in  support  of  the  petition. 

Mr.  Dixon,  for  the  personal  representatives  of  John 
aud  Thomas  Smith,  contended  that  all  the  legatees  men- 
tioned in  the  statement  of  the  case,  who  were  living  at 
the  death  of  the  testator,  or,  at  least,  such  of  them  as 
were  living  at  the  expiration  of  the  first  five  years  after 
his  death,  took  vested  interests  in  the  several  sums 
which  were  directed  to  be  paid  to  them  at  the  four 
periods  mentioned  in  the  will ;  for  the  words :  ''  or  as 
many  as  are  living,"  could  not  be  held  to  have  any  ap- 
plication except  to  the  first  period  of  five  years  :  that 
the  bequests  were,  in  efiect,  bequests  of  gross  sums  to 
be  paid  to  each  individual  of  the  first  class  of  legatees. 


CASES    IN    CHANCERY. 


07 


by  instalmentB  of  100  /..  and  of  60  L,  to  each  individual 
of  the  second  class,  at  the  end  of  four  successive  periods 
of  five  years  each;  for  the  testator  had  said : ''  the  same 
■am  to  be  given  at  the  expiration  of  tea  years  from  the 
time  of  my  death ;  and  ditto  at  fifteen  and  twenty  years 
from  my  death : "  therefore,  he  must  have  meant  the 
second  payment  to  be  made  to  the  same  persons  as  had 
received  the  first ;  and  the  third  and  fourth  payments 
to  be  made  to  the  same  persons  as  had  received  the 
seamd :  that,  if  the  testator  had  repeated  the  names  of 
the  kgatees  after  every  direction  to  pay,  there  could 
have  been  no  doubt  upon  the  point;  and,  though  he 
had  not  done  so,  he  had  done  what  was  equivalent 
to  it 
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Mr.  CampMlj  for  the  residuary  legatees : 

There  is  no  gift,  in  any  part  of  the  will,  except  in  the 
direction  to  pay.  That  observation  applies,  not  only 
to  the  legacies,  but  also  to  the  residue ;  and,  on  that 
ground  alone,  the  legacies  must  be  held  to  be  contin- 
gent.   Smell  V.  Dee  (a). 

Again,  in  directing  the  first  payment  to  be  made  to 
the  legatees,  and  also  in  disposing  of  the  residue,  the 
testator  has  made  it  a  condition  precedent  that  thd 
parties  to  take,  should  be  living  at  the  time  of  payment ; 
for,  with  respect  to  the  former,  he  says :  '*  or  as  many 
as  are  living ; ''  and,  with  respect  to  the  latter,  he  says : 
*'  or  as  many  as  may  be  then  living."  It  may  be  further 
urged  that  the  language  of  the  will,  throughout,  implies 
similarity  in  all  the  gifts :  and  the  construction  which 
I  am  contending  for,  makes  them  consistent  one  with 
another.    According  to  the  argument  for  the  represen- 


(a)  3  Salk.  415. 
P  2 
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tatives  of  the  deceased  legatees,  the  first  payment  is 
contingent,  but  the  subsequent  payments  are  vested. 
But  what  reason  is  there  for  saying  that  the  testator 
meant  to  give  contingent  legacies  at  the  end  of  the  first 
five  years  after  his  death,  and  vested  legacies  of  the 
same  amount  and  to  the  same  persons,  at  the  end  of  10, 
15,  and  20  years  after  his  death  ?  The  legitimate  con- 
clusion is  that  he  meant  every  payment  subsequent  to 
the  first,  to  be  the  same  in  quality  (as  it  is  in  other  re* 
spects)  as  the  first.  Indeed,  it  would  be  more  reason- 
able to  say  that  he  intended  the  first  payment  to  be 
vested  and  the  subsequent  payments  to  be  contingent, 
than  to  maintain  the  converse  of  that  proposition. 

The  Vice-chancellor  : 

It  is  a  well  established  rule,  in  the  construing  of  wills, 
that,  if  a  testator  gives  a  l^acy  to  il.  JB.  at  the  end  of 
10  years  after  his  death,  the  legacy  is  contingent;  but 
if  he  gives  it  to  il.  B.  to  be  paid  to  him  at  the  end  of  the 
10  years,  it  is  vested. 

Now,  in  this  case,  the  testator  directs  the  surplus  of 
the  rents  of  his  different  estates  to  be  accumulated  for 
five  years ;  at  the  end  of  which  time  he  leaves  as  fol- 
lows :  "  To  Henry  W.  Godfrey  (son  of  my  adopted 
daughter,  late  HiU,  and  my  godson),  200/."  It  is  clear, 
therefore,  that,  according  to  the  rule  of  law  which  I  have 
just  referred  to,  H.  W.  Godfrey  would  not  have  been 
entitled  to  the  200  L  if  he  had  died  before  the  end  of 
the  five  years  during  which  the  accumulation  was  to 
take  place. 


The  testator  then  says:  ''To  my  adopted  daughter, 
late  Hiil,  William  Bruce,  William  Cain  &c.  file,  or 
as  many  as  are  living,  100/.  each."    There  he  plainly 
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expresses  that  the  payment  is  to  be  made  to  those  only 
who  shall  be  living  at  the  time  of  payment. 

Next  he  says :  **  And  to  Mary  NoU,  Sarah  Hutner^ 
Susan  Smith  8ic.  &c.y  or  as  many  as  are  then  living,  60/. 
each/'  It  is  quite  dear  that  he  there  makes  the  right 
of  the  legatees  to  be  paid  their  legacies  depend  upon 
their  being  then  living. 

The  testator  then  continues  as  foUovrs :  ''  And  the 
8ame  sum  to  be  given  at  the  expiration  of  ten  years 
from  the  time  of  my  deaths  and  ditto  at  fifteen  and 
twenty  years  from  my  death.''  In  my  opinion  that  is 
nothing  more  than  a  concise  repetition  of  what  he  had 
before  said  with  regard  to  the  legacies  that  were  to  be 
paid  at  the  end  of  the  first  five  years  after  his  death. 
If  that  be  so,  the  result  will  be  the  same  whether  the 
words  ''  then  living/'  are  taken  as  designating  a  class  of 
legatees  who  are  to  take  as  such,  or  whether  those  words 
are  taken  as  pointing  to  the  time  of  payment :  for,  in 
either  case,  the  individual  legatees  will  not  be  entitled 
to  the  payments  directed  to  be  made  at  the  end  of  the 
five,  ten,  fifteen  and  twenty  years,  unless  they  are  Uving 
at  each  of  those  periods  of  time. 

Moreover  the  will  is  framed,  throughout,  on  the  same 
principle ;  I  mean,  with  a  view  to  make  the  right  of  the 
legatees  to  take  under  it,  dependent  upon  their  surviving 
the  time  at  which  they  are  to  take.  For  the  testator^ 
when  he  proceeds  to  dispose  of  his  residuary  estate, 
says :  **  After  all  the  before  mentioned  is  duly  complied 
with,  I  give  and  bequeath  as  follows :  that  the  few  an- 
nuitants that  may  be  then  living,  may  be  made  secure 
by  a  purchase,  in  the  bank,  from  the  money  in  the 
bank  stock,  or  by  any  better  means  my  executors  may 
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think  best  to  adopt;  and,  at  the  end  of  the  above 
twenty  years,  my  will  is  that  the  whole  may  be  sold  and 
divided  as  follows:  amongst  the  nephews  and  nieces 
of  my  brothers,  John  and  Thomas,  and  of  my  sisters 
Hannah  and  Mary,  or  as  many  as  may  be  then  living, 
share  and  share  alike."  It  is  evident,  therefore,  that 
the  testator's  intention  was  that  the  pecuniary  legatees 
named  in  his  will,  should  not  be  entitled  to  any  payment 
under  it,  unless  they  should  be  living  at  the  time  at 
which  he  had  directed  the  payment  to  be  made;  and 
that  the  persons  named  as  residuary  legatees,  should 
not  be  entitled  to  participate  in  his  residuary  estate, 
unless  they  should  be  living  at  the  time  appointed  for 
dividing  it :  and  if  the  testator  had  not  expressed  such 
an  intention,  the  rule  of  law,  which  I  alluded  to  at  the 
commencement  of  my  judgment,  would  have  compelled 
me  to  come  to  the  same  conclusion*. 


*  See  the  next  case. 
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James  TAPPY  made  his  will,  dated   the  8d  of  ^^^ 

August  1816,  and  thereby  disposed  of  his  residuary      Construction, 
personal  estate  in  the  following  words :  ,„  j" 

queathed  hb 
"  As  to  all  the  rest,  residue,  and  remainder  of  my  residuary  estate 

monies,  securities  for  money,  and  all  other  my  personal  trust'to^v'the 

estate  and  effects,  whatsoever  and  wheresoever,  and  of  interest  to  his 

what  nature  or  kind  soever,  I  give  and  bequeath  the  n^^ce  for  I^, 

same  unto  Benjamin  Aislahie  and  Simon  Tappy,  their  ^1,3^^  ^^^^  j,Jp 

executors  and  administrators,  upon  trust  that  they,  the  death,  the  trus- 

said  Benjamin  Aislabie  and  Simon  Tappy,  and  the  sur-  ^^^i''^^^ 

vivor  of  them,  and  the  executors  or  administrators  of  and  dispose  of 

such  survivor,  do  and   shall   convert  the  same  into  ^^®  residue 

money,  and  lay  out  the  money  arising  thereby,  in  their  children,  equally 

or  his  qames  or  name,  in  the  purchase  of  parliamentary  to  be  divided 

stocks  or  public  funds  of  Great  Britain,  or  at  interest  ^^^^^^  |**«™» 

'^  ^     ,      J         ,  share  and  share 

upon  government  or  real  securities  m  England^  and  do  alike,  to  he  paid 

and  shall  pay  the  interest,  dividends  and  annual  pro-  ^^  f^onsat  21, 

ceeds  thereof  unto  my  niece,  Jeanne  Francoise  Chris-  ters'at  that 

liana  Moynat,  wife  of  Francois  Auguste  Moynat,  now  age  or  on  their 

residing  in  Lavigny,  in  the  Pays  de  Vaud,  in  Switzer-  "/^^*  wered 

land,  for  and  during  the  term  of  her  natural  life,  for  her  the  trustees, 

own  use  and  benefit,  and  independent  of  her  present  or  ^^^^  ^**  niece's 

decease  or  in 
her  lifetime 
with  her  coDsent|  to  raise,  pay  and  apply,  for  the  preferment  and 
advancement  of  any  of  her  children,  all  or  any  part  of  their  pr^ 
sumptive  portions  under  the  trusts  aforesaid.  Held  that  there  was 
no  gift  to  the  children  except  in  the  direction  to  pay  to  them, 
and,  therefore,  their  portions  did  not  vest  in  them  until  such  of 
them  as  were  sons,  attained  si,  and  such  of  them  as  were  daugh- 
ters, either  attained  that  age  or  married. 
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any  future  husband  with  whom  she  may  happen  to 
marry;  and,  from  and  after  the  decease  of  my  said 
niece  Jeatme  Francoise  Christiana  Moynat,  I  direct  my 
said  trustees  to  pay,  to  her  husband  the  said  Francois 
A  yguste  Moynaty  in  case  he  shall  survive  his  said  wife, 
during  the  term  of  his  life,  an  annuity  of  30/.,  clear  of 
all  deductions,  by  equal  half-yearly  payments;  and» 
subject  to  the  payment  of  the  said  annuity,  I  do  hereby 
direct  that  my  said  trustees  or  the  survivor  of  them,  his 
executors  or  administrators,  shall  pay,  apply,  transfer 
and  dispose  of  the  said  residue  of  my  estate  between  and 
amongst  all  and  every  the  child  and  children  of  my  said 
niece  Jeanne  Francoise  Christiana  Moynat  by  the  said 
Francois  Auguste  Moynat,  her  husband,  equally  to  be 
divided  between  them,  share  and  share  alike,  to  be  paid 
to  sons  at  the  age  of  21  years,  and  to  daughters  at  21 
years  or  days  of  marriage ;  and,  if  there  shall  be  but 
one  child  of  my  said  niece,  who,  being  a  son,  shall 
attain  the  age  of  21  years,  or,  being  a  daughter,  shall 
attain  that  age  or  be  married,  then  in  trust  for  such  one 
child :  and  my  will  is  that  it  shall  be  lawful  for  my 
said  trustees,  or  the  survivor  of  them,  his  executors  or 
administrators,  after  the  decease  of  my  said  niece,  or  in 
her  lifetime,  with  her  consent  signified  by  some  writing 
under  her  hand,  to  levy  and  raise,  and  to  pay  and  apply 
for  the  preferment  and  advancement  of  any  of  her  chil- 
dren, all  or  any  part  of  their,  his  or  her  presumptive 
portion  under  the  trusts  aforesaid,  and,  after  the  decease 
of  my  said  niece  and  during  the  minority  of  any  child 
presumptively  entitled  to  a  provision  under  the  trusts 
aforesaid,  the  said  trustees  or  the  survivor  cf  them,  or 
the  executors  or  administrators  of  such  survivor,  shall 
apply  the  whole  or  a  competent  part  of  the  annual  pro- 
duce of  the  stocks,  funds,  or  securities,  or  the  part  or 
share  of  the  same  to  which  such  child  shall  be  presurnp^ 
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tively  entitled,  for  his  or  her  maintenance  or  education ; 
and  I  hereby  nominate,  constitute  and  appoint  the  said 
Btfijamin  Aislabie  and  Simon  Tappy  executors  of  this 
my  will." 

The  testator  died  shortly  after  the  date  of  his  will, 
leaving  Mr.  and  Mrs.  Moynai  surviving.  They  had 
eight  children,  all  of  whom  were  living  at  the  testator's 
death.  In  February  1821,  Christian  Francois  Moynat, 
one  of  those  children,  died  an  infant.  Mr.  Moynai  died 
in  1827,  and  Mrs.  ilfc^na/  in  1841. 

At  the  hearing  of  the  cause,  which  was  instituted  by 
the  surviving  children  (all  of  whom  had  attained  twenty- 
one),  the  questions  were  whether  the  Plaintiffs  became 
entitled,  on  their  mother's  death,  to  have  the  whole  of 
the  trust  property  divided  amongst  them,  or  whether  the 
personal  representatives  of  Christian  Francois  Moynai, 
were  entitled  to  a  share  of  it. 
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Mr.  Lewis,  for  the  Plaintiffs,  contended  that  the 
children  of  Mr.  and  Mrs.  Moynat  who  were  Uving  at 
the  testator's  death,  did  not  take  vested  interests  in  the 
trust-fund,  until,  being  sons,  they  attained  twenty-one, 
or,  being  daughters,  they  attained  that  age  or  married ; 
and  that,  if  they  took  vested  interests  at  the  testator's 
death,  their  interests  were  liable  to  be  divested  on  their 
dying  under  twenty-one,  being  sons,  and  under  that  age 
and  unmarried,  being  daughters. 

Mr.  Hingeston,  for  the  Defendants,  insisted  that  the 
tmst^und  vested  absolutely  in  all  the  children  who 
were  living  at  the  testator's  death ;  and,  consequently, 
that,  on  the  decease  of  their  mother,  it  became  divi- 
sible, not  into  seven,  but  into  eight  shares,  and  that  the 
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personal  representatives  of  Christian  Francois  Moynat 
were  entitled  to  one  share. 

The  Vice-Chancbllor: 

On  the  face  of  this  will,  there  are  no  words  of  gift  in 
the  first  instancci  but  only  in  the  direction  to  pay ;  and 
the  payment  is  directed  to  be  made  to  sons  at  twenty- 
one,  and  to  daughters  at  that  age  or  on  their  marriage. 
The  consequence  is  that  only  those  children  of  Mr.  and 
Mrs.  Maynat  who,  being  sons,  attained  twenty-one,  or, 
being  daughters,  attained  that  age  or  married,  took 
vested  interests  in  the  fund  which  now  represents  the 
testator's  residuary  estate :  and,  as  Ckri^ian  R'ancois 
Moynat  died  under  twenty-one,  he  never  became  entitled 
to  a  share. 


I  observe  that  the  maintenance  clause  speaks  of  the 
children  as  being  entitled,  presumptively  only,  to  a 
provision  under  the  trusts  of  the  will,  during  their 
minorities. 
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William  Marshall  devised  Ws  estates  in    ^'«^- 

the  counties  of  Kent  and  Northampton,  unto  and  to  the  refe. 

use  of  Charles  Butler  and  James  fVinsbury,  their  heirs       Vendor  and 

and  assigns,  upon  trust,  out  of  the  rents,  to  pay  an  j^if^' 

annuity  of  70/.  to  his  sister  Mary  Borton  and  her  hus-     Construction. 

band  Jonas  Borton,  during  their  lives  and  the  life  of  the  — - 

survivor  of  them,  and,  subject  thereto,  to  stand  seised  ^^^  y,  ^^ 

of  the  estates  in  trust  for  the  testator's  son,  Thomas  esutes  to  trus- 

Marshatt,  during  his  life;  and,  after  his  decease,  in  ^/f J^' '^ 

trust  for  all  the  children  of  Thomas  Mar$ha%  equally,  for  life,  with 

as  tenants  in  common  in  tail,  with  cross  remainders  remainder  in 

amongst  them  in  tail,  with  remainder  in  trust  for  the  ^|,^  children 

testator's  brother,   Thomas  Marshall^  for  life,  with  re-  of  T.  M.  as 

mainder  in  trust,  out  of  the  rents,  to  pay  an  annuity  of  ]^l^  ui^"' 

40/.  to  William  Marshall  the  eldest  son  of  I%omas  the  with  remainders 

brother,  for  his  life,  and,  subject  thereto,  in  trust  for  over,  and,  ulti- 

Thomas  the  younger  son  of  Thomas  the  brother,  for  life,  ^^  his  own  ^ 

with  remainder  in  trust  for  all  the  children  of  Thomas  right  heirs:  and 

the  youmrer,  as  tenants  in  common  in  tail,  with  cross  re-  Vf  bequeathed 

.    ,  ,  .,       .  ,  .    ,      .  *>*»  personal 

mamders  amongst  them  m  tail ;  with  remamder  m  trust  estate  to  the 

for  Mary  Borton  for  life,  with  remamder  in  trust  for  her  trustees,  in  trust 
children  as  tenants  in  common  in  tail,  with  cross  remain-  ^^^  w?^re-  ^^ 
ders  in  tail ;  with  remainder  in  trust  for  the  testator's  mainder  in  trust 

for  all  her  chil- 
dren who  should  attain  si,  with  remainders  in  trust  for  T.  M. 
and  his  children  in  like  manner :  and  he  directed  that  the  timber 
or  wood  which  should  be  upon  his  real  estates,  should  be,  from 
time  to  time,  made  use  of  for  repairing  the  houses  thereon,  or 
otherwise  for  the  benefit  and  advantage  of  his  estates;  or  that  the 
same  should  be  sold  and  the  proce^  applied  in  the  manner  in 
which  his  personal  estate  was  thereinbefore  directed  to  be  applied. 
Held  that  the  direction  or  trust  respectine  the  timber  and  wood  on 
the  estates,  was  not  perpetual,  but  ceased  on  the  inheritance  vest- 
ing, in  possession,  in  adult  persons. 
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own  right  heirs :  and  the  testator  gave  his  residuary 
personal  estate  to  the  same  trustees,  in  trust  for  his  son 
IT^omas  for  life,  and,  after  his  decease,  in  trust  for  all 
the  children  of  that  son  who  should  attain  21,  equally; 
but  if  his  son  should  leave  no  such  child,  then  in  trust 
for  Mary  Borton  for  life,  and  after  her  death,  in  trust 
for  all  her  children  who  should  attain  21 ;  and,  if  she 
should  have  no  such  child,  then  in  trust  for  the  testa- 
tor's brother  Thomas,  for  life,  and*  after  his  death,  in 
trust  for  ThomaSj  the  younger  son  of  his  brother,  for 
life,  and  after  his  death  in  trust  for  all  the  children  of 
Thomas  the  younger,  who  should  attain  21 ;  and  if  he 
should  have  no  such  child,  then  in  trust  for  the  testa- 
tor's brother  Thomas^  his  executors,  administrators  and 
assigns.  And  the  testator  directed  that  the  timber  or 
wood  which  should  be  upon  his  real  estates  or  any  of  them, 
should  be,  from  time  to  time,  made  use  of  for  repairing 
the  houses  thereupon,  or  otherwise  for  the  benefit  and  ad- 
vantage of  his  estates  ;  or  that  the  same  should  be  sold,  and 
the  money  arising  from  the  tale  thereof,  should  be  applied 
in  the  manner  in  which  his  personal  estate  was  therein- 
before directed  to  be  applied. 

The  testator  died  in  1800.  Thomas  his  son,  died  in 
his  lifetime  without  issue.  Mr.  and  Mrs.  Borton  also 
died  in  the  testator's  lifetime,  leaving  nine  children,  all 
of  whom  attained  21.  The  testator  left  his  brother 
Thomas  his  heir-at-law,  and  William  and  Thomas,  the 
sons  of  his  brother  Thomas,  him  surviving ;  and  after 
his  death,  Thomas  the  brother,  was  let  into  the  receipt 
of  the  rents  of  the  estates.  He  died  in  1816,  leaving 
William,  his  eldest  son,  his  heir,  and  Thomas,  his 
younger  son,  him  surviving. 

Thomas  the  younger,  was,  thereupon,  let  into  the  re- 
ceipt of  the  rents.   He  had  several  children,  all  of  whom 
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attained  21  in  his  lifetime.    He  died  in  1836. 
brother  fVUliam  died  in  1837. 


His 


In  consequence  of  some  of  the  children  of  Thomas 
Marshall,  the  younger,  having  died  leaving  infant  chil- 
dren, a  private  Act  of  Parliament  was  obtained  in  1839, 
by  which  the  estates  were  vested  in  the  Plaintiffs,  freed 
from  the  gifts,  devises,  bequests,  uses,  estates,  limita- 
tions &c.  declared  and  contained  in  the  will,  in  trust 
to  sell.  The  Act,  however,  contained  a  clause  saving 
the  rights  of  all  persons  then  or  thereafter  claiming  any 
interest  in  the  timber  or  wood  on  the  estates,  or  the 
pnxluce  thereof. 

In  1840,  the  Plaintiffs  entered  into  a  contract  for  the 
sale  of  part  of  the  estates,  together  with  the  timber  and 
underwood  thereofL  The  purchaser  having  refused  to 
complete  his  purchase,  the  bill  in  this  cause  was  filed  to 
compel  a  specific  performance  of  the  contract. 

The  purchaser  alleged,  as  the  ground  for  refusing  to 
complete  his  purchase,  that,  as  the  trust,  in  the  tes- 
tator's will,  with  regard  to  the  timber  and  wood  on  his 
estates,  was  not  confined,  in  express  terms,  to  any 
limited  period,  that  trust  operated,  inequity,  as  a |?6r- 
petual  severance  of  the  timber  and  wood  from  the  estates  ; 
and  that  the  persons  entitled  to  his  residuary  personal 
estate,  would  be  entitled,  in  all  perpetuity,  to  so  much  of 
the  timber  and  wood  as  should  npt  be  made  use  of,  from 
time  to  time,  for  repairing  the  houses  on  the  estates  or 
otherwise  for  the  benefit  and  advantage  of  the  estates, 
or  to  the  monies  to  arise  from  the  sale  thereof. 


184a. 
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On  the  other  hand,  the  vendors  contended  that  the 
trust  or  direction  as  to  the  timber  and  wood  on  the 
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estates,  had  long^  nnce  determined ;  bat  that,  if  the 
same  was  intended  to  continue  for  ever,  it  was  roid 
in  law. 

Mr.  Wakefield  and  Mr.  Charles  Hall,  for  the  vendors, 
cited  Butler  v.  Borion  (a).  They  said  that  that  case 
arose  on  the  same  will  as  the  present  case  did ;  but  that 
Thomas  Marshall  the  younger,  the  tenant  for  life  of 
the  testator's  estates,  was  then  living;  and  the  only 
question  was,  who  was  entitled  to  the  timber  on  the 
estates,  at  that  time ;  and  that  it  appeared,  or  was  to 
be  inferred  from  the  judgment  in  that  case,  that  Sir 
John  Leach,  V.  C,  considered  that  the  trust  or  direc- 
tion in  the  will  as  to  the  timber  on  the  estates,  was  not 
to  operate  any  longer  than  during  the  life  of  the  then 
tenant  for  life. 

The  Vice*<3hanc£llor  : 

The  facts  of  that  case  are  not  very  clearly  stated 
in  the  report,  and  therefore  I  must  have  the  Registrar's 
book  produced. 


It  appeared,  from  the  Registrar's  book,  that  the  bill 
was  filed  by  the  trustees  of  the  vnll  against  the  children 
of  Mr.  and  Mrs.  JBortati,  and  also  against  William  and 
Thomas  Marshall,  the  sons  of  Thomas  Marshall  the  tes- 
tator's brother,  and  the  children  of  Thomas  the  son.  It 
stated  that,  shortly  after  the  testator's  death,  the  trus- 
tees caused  all  the  timber  on  the  devised  estates  which 
was  then  fit  to  be  felled,  to  be  cut  down  and  sold,  and 
distributed  the  proceeds  amongst  the  children  of  Mrs. 
Borton :  that  the  children  claimed  to  be  entitled  to  all 
the  timber  and  underwood  upon  the  estates  which  had 

(a)  5  Madd.  40. 
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hmmntfit  to  be  felled  rinee  the  testator's  death,  and 
insisted  that  it  ought  to  be  felled  and  sold  for  their 
bene&t:  whereas  Thomas  Marshall  tlieyounger,  and  his 
children,  insisted  that  the  Bortons  were  only  entitled 
to  such  timber  as  the  Plaintiffs  had  caused  to  be  cut 
down  as  aforesaid,  or  to  the  monies  arising  by  the  sale 
thereof.  The  bill  further  stated  that  the  Bortons  had 
recently  entered  on  the  estates  without  the  Plaintiffs' 
permission,  and  had  cut  several  timber  trees  thereon, 
and  had  carried  away  the  same.  The  bill  prayed  that 
the  will  might  be  established,  and  the  trusts  of  it  per- 
forrned,  and  that  the  rights  and  interests  of  all  parties 
might  be  declared ;  and  tliat  an  account  might  be  taken 
of  the  timber  felled  by  the  Bortons,  and  that  they 
might  pay  the  amount  of  such  part  thereof  as  had  been 
removed,  into  Court :  and  that  they  might  be  restrained 
from  removing  or  cutting  down  any  of  the  timber  re- 
maining on  the  estates. 


' V— ' 

SlLVftSTBR 
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The  MarshaUs,  in  their  answer,  said  that  the  distri- 
bution of  the  timber  money  amongst  the  Bortons,  took 
place  in  1803,  and  that  their  right  and  interest  to  any 
money  to  arise  from  the  sale  of  timber  on  the  estates, 
ceased  on  such  distribution  taking  place;  and  they 
insisted  that  the  Bortons  had  no  right  whatever  to  the 
underwood  on  the  estates. 

The  decree  was  as  follows : 


This  Court  doth  declare  that  the  timber  and  wood 
upon  the  real  estates  of  the  said  testator,  ought,  from 
time  to  time,  to  be  made  use  of  for  repairing  the  houses 
thereupon,  or  otherwise  for  the  benefit  and  advantage 
of  the  testator's  estates ;  and  that  what  timber  or  wood 
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shall,  from  time  to  tirae,  not  be  required  for  the  pur« 
poses  aforesaid,  ought  to  be  sold,  and  the  monies 
arising  by  the  sale,  ought  to  be  applied  in  the  manner 
directed  by  his  said  will.  Refer  it  to  the  Master  to  take 
an  account  of  the  timber  and  timber-like  and  other  trees 
which  have  been  fallen  or  cut  down  from  off  the  said 
estates  under  or  by  means  of  the  plaintiffs  or  the  de- 
fendants, the  Bortous^  or  any  of  them  :  and  let  the  said 
Master  inquire  whether  such  timber  and  timber-like 
trees  or  any  part  thereof,  were  wanted  for  repairing  the 
houses  on  the  estates  or  otherwise  for  the  benefit  or 
advantage  of  the  estates,  and  whether  such  timber  or 
timber-like  trees,  or  any  part  thereof,  were  so  applied  ; 
and  whether,  at  the  time  of  cutting  down  any  such 
timber  or  timber-like  trees  which  were  not  applied  in 
repairing  the  houses  on  the  estates  or  otherwise  for  the 
benefit  or  advantage  thereof,  there  was  sufficient  left 
on  the  estates  to  repair  the  houses  thereon  from  time  to 
time,  or  otherwise  for  the  benefit  and  advantage  of  the 
estates :  And  the  said  Master  is  to  inquire  whether  the 
same  was  proper  to  be  cut  in  a  due  course  of  manage- 
ment ;  and  whether  there  is  any  timber  on  the  estates  fit 
to  be  cut  in  a  due  course  of  management;  and  whether 
the  same,  or  any  part  thereof,  is  wanted  for  repairing 
the  houses  upon  the  estates  or  otherwise  for  the  benefit 
or  advantage  of  the  estates:  reserve  further  directions 
and  cosu,  and  any  of  the  parties  are  to  be  at  liberty  to 
apply  as  they  may  be  advised. 


Reg.  Lib.  A.  1819,  fo.  2583  b. 


The  Vice-chancellor,  after  perusing  the  decree,  said 
that  it  did  not  contain  any  declaration  as  to  the  dura- 
tion of  the  trust  respecting  the  timber  on  the  estates. 
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Mr.  &  Richards  and  Mr.  Faber,  for  the  Defendant,  1844. 

the  purchaser,  cited  Stanley  y.  Whiie  (b),  and  Legk  v. 
Heald{c)i  and  they  read  the  folbwing  passage  from 
lAfortTs  Case  (d) :  "  If  I,  by  deed,  grant  all  my  trees  Bradi.it. 
within  my  manor  of  G.,  to  one  and  his  heirs,  the  grantee 
shall  have  an  inheritance  in  them  without  any  livery  and 
seisin."  They  said  that  the  testator  had  separated  the 
inheritance  of  the  timber  from  the  inheritance  of  his 
estateSi  as  the  authorities  referred  to  showed  he  was  at 
liberty  to  do ;  and  that  the  objection  on  the  ground  of 
p«*petuity,  no  more  applied,  than  it  would  have  done, 
if  be  had  devised  a  certain  part  of  his  estates  to  or  in 
trust  for  the  parties  entitled  to  his  personal  estate.  They 
added  that,  if  the  question  was  even  a  doubtful  one,  the 
Court  ought  not  to  compel  the  purchaser  to  take  the 
estate. 

The  Vice-chancellor: 

Though  the  case  of  Butler  v.  Barton^  as  reported  by 
Mr.  Maddockf  does  not  represent  the  actual  words  of 
the  decree,  as  entered  in  the  Registrar's  Book ;  yet  it 
does  not  substantially  fall  short  of  them.  It  was  only 
a  decree  with  respect  to  the  then  existing  circumstances ; 
and  it  is  plain  that  nothing  was  attempted  to  be  dealt 
with,  except  the  timber  then  cut  and  fit  to  be  cut :  there- 
fore nothing  was  decided,  in  that  Q»ae,  which  prevents 
me  from  saying,  at  a  different  time  and  under  different 
drcumstanees,  ihat  the  trust  has  altogether  ceased. 

Then  consider  what  are  the  circumstances.  All  the 
tenants  for  life  are  dead;  so  that  the  trust-estate  of 
inheritance  is  vested  in  the  children  of  Thomas  Marskall, 

(ft)  14  East,  339.  (c)  t  Barn.  &  Adol.  682. 

((f)  1 1  Rep.  49  b. 
Vol.  XIIL  o 
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1843.  the  younger  son  of  Thomas,  the  testator's  brother,  as 

tenants  in  common  in  tail.     If  that  be  so,  they  might 
file  a  bill  9  against  the  trustees,  to  have  the  1^1  estate 
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Bradley,      conveyed  to  them. 


The  clause  respecting  the  application  of  the  timber, 
could  not  be  intended  to  operate  after  the  death  of  the 
tenants  for  life.  For  it  would  be  inconsistent,  if  not 
absurd,  to  say  that  a  person  should  have  the  inheritance, 
and  yet  that  there  should  be  a  perpetual  trust  to  cut 
timber  for  the  purpose  of  repairing  the  houses  on  the 
estate,  for  the  owner  of  the  inheritance.  When  the 
inheritance  vested  in  possession  in  adult  persons,  the 
trust  ceased. 

I  must  say  it  is  a  very  clear  point,  and  that  the  pur- 
chaser may  safely  accept  the  title.  Therefore  I  shall 
declare  that  the  Plaintiffs  can  make  a  good  title;  and 
the  purchaser  must  pay  the  costs  of  the  suit,  unless  some 
arrangement  has  been  made  respecting  them  *• 

*  Previous  to  the  institution  of  the  suit,  Mr.  Duval, 
Mr.  Brodie,  and  some  other  eminent  conveyancers  were  con- 
sulted as  to  the  validity  and  duration  of  the  trust  respecting 
the  timber  on  the  estates.  Mr.  Duval,  who  advised  on  tlie 
title  on  behalf  of  the  purchaser,  said  that  it  was  diflBcult  to 
decide  as  to  the  nature  of  the  interests  of  the  parties  enti- 
tled: that  it  might  be  considered  tliat,  in  equity,  the  in- 
heritance of  the  timber  was  severed  from  the  estate  and 
vested  in  the  persons  who  became  entitled  to  the  personal 
estate.  The  other  learned  gentlemen  were  of  opinion  either 
that  the  trust  was  void  for  remoteness  (which,  it  seems, 
difficult  to  maintain,  after  the  decree  in  Butler  v.  Borton)  or 
that  it  ceased  on  the  death  of  Thomai  Marshall  the  younger. 
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THE  ATTORNEY-GENERAL  v.  FITZGERALD.  '         1843: 

5th  June. 
Ex  parte  FITZGERALD  AND  OTHERS.  ' ^ ' 

Legacy-duty. 

William  LEAMY,  who  died  in  March  1815 ♦,    Stat,  s^^^eo.  3, 
bequeathed  his  residuary  estate  and  effects  to  his  exe-  ^-  *^4' 

cutors,  to  be  by  them  appropriated  to  the  education  of     Construction. 

the  children  of  the  poor  in  Ireland,  principally  those  in  

or  about  the  city  of  Limerick,  or  as  they,  his  executors,  J^^rgg^ju^*^^ 
should,  in  their  better  judgment,  deem  meet  to  give  estate  (which 

he  bequest  the  most  extensive  eflScacy.  amounted  to 

■^  13,000/.)  to  Iris 

executors,  tu 
The  testator's  residuary  estate  amounted  to  13,387/.  be  by  them  ap- 

consols ;  and  the  Court  having  approved  of  a  scheme  fu^'^'j^'f  t\^ 
for  applying  that  sum  in  the  establishment  and  main-  of  the  children 
tenance  of  a  school,  to  be  called :  '^Leamy^s  Free  School,"  ^^  ^^e  poor  in 
for  the   education  of  the  poor  of  Limerick  and   th4  cipall y  those  in 
neighbourhood  and  of  all  such  other  poor  in  Ireland  or  about  Umc 
as  might  he  wilKng  to  take  advantage  thereof,  certain  ^t    't 
gentlemen  residing  in  Ireland,  vfho  were  named  in  the  duty  was  pay- 
scheme  as  governors  of  the  school,  presented  a  petition  able  on  the 
]iraying  that  the  Accountant-^neral  might  be  ordered 
to  transfer  the  stock  to  them,  free  of  legacy  duty,  for 
the  purpose  of  being  applied  in  carrying  the  scheme 
into  effect. 

'  The  question  was  whether  the  stock  was  subject  to 
legacy  duty  or  not.  That  question  mainly  depended  on 
the  following  part  of  the  schedule  of  duties  imposed  by 
the  Stamp  Act,  65  Geo.  3,  c.  184  :    "  For  every  legacy 

*  It  did  not  appear,  from  the  petition,  where  the  testator 
was  domiciled  at  his  death. 
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Attornky- 
Gkneral 

V, 

Fitzgerald. 


specific  or  pecuniary  or  of  any  other  description,  of  the 
amount  or  value  of  20/.  or  upwards,  given  by  any  will 
or  testamentary  instrument  of  any  person  who  shall  have 
died  after  the  5th  of  April  1805,  either  out  of  his  or  her 
personal  or  moveable  estate,  or  out  of  or  charged  upon 
his  or  her  real  or  heritable  estate,  or  out  of  any  monies 
to  arise  by  the  sale,  mortgage,  or  other  disposition  of 
his  or  her  real  or  heritable  estate,  or  any  part  thereof, 
and  which  shall  be  paid,  delivered,  retained,  satisfied 
or  discharged  after  the  31st  of  August  1815:  and  also 
for  the  clear  residue  (when  devolving  to  one  person) 
and  for  every  share  of  the  clear  residue  (when  devolving 
to  two  or  more  persons)  of  the  personal  or  moveable 
estate  of  any  person  who  shall  have  died  after  the  5th 
of  April  1805  (after  deducting  debts,  funeral  expenses, 
legacies  and  other  charges  first  payable  thereout)  whe- 
ther the  title  to  such  residue  or  any  share  thereof  shall 
accrue  by  virtue  of  any  testamentary  disposition  or  upon 
a  partial  or  total  intestacy,  where  such  residue  or  share 
of  residue  shall  be  of  the  amount  or  value  of  20  L  or 
upwards,  and  where  the  same  shall  be  paid,  delivered, 
retained,  satisfied  or  discharged  after  the  31st  of  August 
1815  (a  per-centage  increasing  with  remoteness  of  con- 
sanguinity) :  and  where  any  such  legacy  or  residue,  or 
any  share  of  such  residue  shall  have  been  given  or  have 
devolved  to  or  for  the  benefit  of  any  person  in  any  other 
degree  of  collateral  consanguinity  (than  is  in  the  Act 
before  mentioned)  to  the  deceased,  or  to  or  for  the  benefit 
vfatty  itranger  in  blood  to  the  deceased,  10  /.  per  cent." 


As  the  8th  section  of  the  Act  enacts  that  all  the 
powers  and  provisions,  clauses  &c.  contained  in  former 
Stamp  Acts,  should  extend  to  the  duties  granted  by 
that  Act,  the  following  sections  of  36th  Geo.  3,  c.  52 
were  referred  to  in  the  judgment: 
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The  sixth  aectioa  enacts:  "that  tlie  duties  hereby 
imposed  shall,  in  all  cases  in  which  it  is  not  hereby 
otherwise  provided,  be  accounted  for,  answered  and 
paid  by  the  person  or  pervons  having  or  taking  the  bur- 
den of  the  execution  of  the  will  or  other  testamentary 
in:itrument»  or  the  administration  of  the  personal  estate 
of  any  person  deceased,  upon  retainer,  for  his,  her  or 
their  own  benefit,  or  for  the  benefit  of  any  other  person 
or  persons,  of  any  legacy,  or  any  part  of  any  legacy,  or 
of  the  residue  of  any  personal  estate,  or  any  part  of  such 
residue,  which  he,  she  or  they  shall  be  entitled  so  to 
retain  either  in  his,  her  or  their  own  right,  or  in  the  right 
or  for  the  benefit  of  any  other  person  or  persons ;  and 
also  upon  delivery,  payment,  or  other  satisfaction  or 
discharge  whatsoever  of  any  legacy,  or  of  the  residue 
of  any  personal  estate,  or  of  any  part  of  such  residue  to 
which  any  other  person  or  persons  shall  be  entitled." 


1843. 

^ y ' 

Attorn  ex- 
General 

Fitzgerald. 


The  11th  section  enacts :  **  That  if  any  benefit  shall 
be  given,  by  any  will  or  testamentary  instrument,  in 
such  tenns  that  the  amount  or  value  can  only  be  ascer- 
tained from  time  to  time  by  the  actual  application  for 
that  purpose  of  the  fund  allotted  for  such  purpose,  or 
made  chargeable  therewith ;  or  if  the  amount  or  value 
of  any  benefit  given  by  any  will  or  testamentary  instru- 
ment, can  not,  by  reason  of  the  form  and  manner  of  the 
gift,  be  SQ  ascertained  that  the  duty  can  be  charged 
thereon  under  any  other  of  the  directions  herein  con- 
tained ;  then  and  in  every  such  case  such  duty  shall  be 
charged  on  the  several  sums  of  money  or  effects  which 
shall  be  applied,  from  time  to  time,  for  the  purposes 
directed  by  such  will  or  testamentary  instrument,  as 
separate  and  distinct  legacies  or  bequests,  and  shall  be 
paid  out  of  the  fund  applicable  for  such  purposes,  or 
charged  with  answering  the  same/' 
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1843.  Mr.  Cooper  and  Mr.  C.  Ellis,  for  the  petitioners: 

.  Your  Honor  decided .  In  the  matter  of  Francklin^s  Cha- 

Attorwet-         .  .,.         1 

General       '"''^  (^^'  (*  ^*^^®  nearly  resembling  the  present)  that  the 
V.  legacy-duty  did  attach.     In  that  case  a  perpetual  an- 

FiTZGERALD.  nuity  of  50Z.  was  bequeathed  to  the  poor  of  a  parish  in 
Buckinghamshire,io  be  laid  out  in  bread, and  distributed, 
by  the  minister  and  churchwardens,  to  the  most  needy 
objects  in  the  parish ;  and  your  Honor  held  that  the 
legacy  was  liable  to  duty^  although  the  poor  were  so 
numerous  that  no  one  received  more  than  the  value  of 
2*.  per  annum.  In  Ex  parte  Wilkinson  (b),  the  testator 
directed  his  residuary  estate  to  be  laid  out  in  the  funds 
and  the  dividends  to  be  divided,  by  his  executorss, 
amongst  poor  pious  persons,  male  or  female,  in  sums  of 
10  /.  or  15  /•  as  they  should  see  fit;  and  the  question, 
which  was  argued  in  the  Court  of  Exchequer,  was  whe- 
ther the  residue  was  liable  to  legacy-duty.  In  the 
course  of  the  argument,  the  case  In  the  matter  of  Franck- 
lin*s  Charity  was  cited  and  relied  upon  by  the  counsel 
for  the  Crown.  The  learned  Barons,  however,  seem 
not  to  have  entirely  approved  of  the  decision  in  that 
case ;  and,  in  the  case  before  them,  they  held  that,  as  the 
income  of  the  fund  was  to  be  distributed  in  sums  under 
20  /.,  no  legacy-duty  was  payable.  That  case,  therefore, 
seems  to  be  at  variance  with  the  decision  In  the  matter  of 
Francklin*s  Charity. — [The  Vice-chancellor:  Tlie  ques- 
tion now  before  me,  is,  purely,  a  legal  one ;  why  then 
should  it  not  be  decided  by  a  Court  of  Law?] — All  par- 

(fl)  j4ntey  Vol.  III.  p.  147  ;  S.  C.  3  Youn.  &  Jerv.  544. 

(fi)  1  Croropt.,  Mees.  &  Roscoe,  142.  Mr.  Cooper  read  the 
arguments  and  judgment  in  the  case  cited,  at  considerable 
length ;  and  also  the  judgment  of  the  Court  of  Exchequer 
Chamber,  affirming  the  decision  of  the  Court  of  Exchequer. 
Reported  nom.  Attorney-general  v.  Nashy  1  Mees.  &  Welsby, 
237- 
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ties  will  be  satisfied  with  your  Hanar*s  decision. — [The 
Fice-CAaneellor:  Ifthe  parties  wish  it,  I  will  determine 
the  question;  but  I  shall  not  put  myself  in  opposition 
to  the  Court  of  Law.] — If  a  legacy  is  given,  for  charitable 
purposes,  to  a  corporation  or  to  a  society  not  incorpo- 
rated»  so  that  the  application  of  the  legacy  is  left 
entirely  to  the  discretion  of  the  corporation  or  society, 
there  the  duly  must  be  paid  ;  but  if  the  disposition  of 
the  legacy  is  prescribed  by  the  testator,  and  is  such 
that  no  one  of  the  objects  of  his  bounty,  can  receive  a 
benefit  from  it  to  the  amount  of  20  L,  or  if  it  be  doubt- 
ful whether  the  benefit  will  be  to  that  amount,  then  the 
duty  is  not  payable.     Now,  in  this  case,  there  is  nothing 
to  show  what  amount  of  benefit  each  of  the  poor 
scholars  will  receive.    The  gift  is  not  made  to  any  cor- 
poration or  society  already  in  existence,  but  the  charity 
is  created  by  the  testator  himself.     If  it  appeared  that 
the  benefit  to  be  derived  by  each  of  the  poor  children, 
would  amount  to  20  /.,  then,  according  to  the  decision 
In  the  matter  of  Wilkinsofi,  the  duty  would  become 
payable  from  time  to  time.     In  that  case  the  amount  of 
the  fund  was  known;  and  the  mode  in  which  it  was  to 
be  applied  was  pointed  out  by  the  testator  himself: 
but,  here,  though  the  amount  of  the  fund  is  known,  it 
is  impossible  to  say  what  amount  of  benefit  each  of  the 
objects  of  the  charity  will  derive  from  it.    Consistently 
with  what  fell  from  the  Judges  In  the  matter  of  WiU 
khuan,  the  Court  can  not  consider  the  executors  of  the 
will  in  this  case  as  the  legatees ;  but  it  must  consider 
the  poor  scholars  (individually  and  not  as  a  class)  to  be 
the  legatees ;  and  then,  in  all  probability,  no  one  of 
them  will  derive  a  benefit,  from  the  bequest,  to  the 
amount  of  20  /. :  and  if  that  be  so,  no  legacy-duty  is 
payable. — [The  Vice-Chancellor  :  The  poor  scholars  are 
not  to  have  anything  in  the  shape  of  money.    A  certain 
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quantity  of  edacation  is  to  be  purchased  and  infused 
into  their  minds :  but  there  is  to  be  no  actual  payment 
of  money  to  them.  The  money  must  be  considered  as 
paid,  tn  solidOf  for  the  purpose  of  creating  the  insti- 
tution.] 

Mr.  Glaise  appeared  for  the  executors  of  the  testator. 

Mr.  Twiu  and  Mr.  Romilly  appeared  for  the  Crown ; 
but— 


The  Vice-ChancblloiI|  without  hearing  them, 
said: 

There  is  a  ittaterial  distinction  between  the  case  In 
the  matter  of  FranekliiCs  Charitt/,  and  the  case  In  the 
matter  of  WiOdnion. 

In  the  matter  ofFraneklin*s  Charity,  there  was  a  gift 
of  a  perpetual  annuity  of  60 /.^  to  be  disposed  of  in 
charity.  In  the  case  In  the  matter  of  Wilkinson,  the 
Judges  seem  to  have  considered  that  there  was  a  gift  of 
a  sum  in  gross,  which  was  at  once  to  be  disposed  of  by 
the  executors,  apparently,  as  if  it  was  not  a  charity. 
It  seems  to  me  that  that,  of  itself,  furnishes  a  very  con- 
siderable difference  between  the  two  cases ;  because,  if 
the  bequest  is  to  be  considered  as  a  charitable  bequest 
in  its  origin,  then  this  Court  must,  of  necessity,  have  a 
dominion  over  the  subject  of  the  bequest ;  and  this  Gouit 
will,  from  time  to  time,  determine  in  what  manner  the 
property  shall  be  employed ;  and,  long  before  tiny  person 
participates,  the  legacy  must  be  paid. 

Now  it  appears  to  me  that,  with  respect  to  the  duty 
on  legacies,  the  matter  stands  in  this  way.  The  6i*8t 
Act  I  believe  that  imposed  any  duty  at  all,  was  the 
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20th  Geo.  3^  c.  28,  and  that  enacted,  preneratly,  that,  for 
every  skin  or  piece  of  vellum  or  parchment  or  sheet  or 
piece  of  paper,  upon  which  any  receipt  or  other  dis- 
charge for  any  legacy  left  by  any  will  or  other  testa- 
mentary instrument,  or  for  any  share  or  part  of  a  per- 
sonal estate  divided  by  force  of  the  Statute  of  Distribu- 
tions or  the  custom  of  any  province  or  place,  should  be 
engrossed,  a  certain  amount  of  duty  should  be  paid.  It 
mentioned  the  word  "legacy"  generally.  Then  the 
86  Geo.  8,  c.  52,  was  passed  ;  and  it  imposed  a  duty  with 
reference  to  the  value  of  the  legacy,  to  be  calculated  in 
a  certain  way.  And  the  1 1th  section  of  that  Act  pro- 
vides for  the  case  where  the  benefit  is  given  in  such 
terms  that  the  amount  or  value  can  only  be  ascertained 
from  time  to  time  by  actual  application.  That  is  one 
case  which  that  section  provides  for.  The  other  case 
is :  ''or  if  the  amount  or  value  cannot,  by  reason  of  the 
form  or  manner  of  the  gift,  be  so  ascertained  that  the 
duty  can  be  charged  thereon  under  any  other  of  the 
directions  herein  contained.''  But  I  should  very  much 
doubt  whether  either  portion  of  this  section  appKes  to  a 
case  where  the  whole  subject  of  the  bequest  must  be 
taken  in  soKdo,  at  once,  for  the  purpose  of  being  applied, 
in  perpetuity,  in  some  manner  that  may  be  such  that  no 
one  individual  will  ever  participate  in  the  subject  itself, 
but  will  have  a  benefit  which  fesults  from  the  applica- 
tion of  a  large  sum  of  money  in  some  given  manner,  not 
consisting  in  the  payment  of  money. 


1B43. 


Attorney- 
Gbveral 

V. 
PiTZOERALD. 


Then  supposing  that  the  term  "  legacy,"  which  is  a 
general  term  used  in  the  first  of  the  statutes,  is  to  be 
taken  as  descriptive  of  the  thing  which  is  to  be  assessed 
to  the  duty  in  the  subsequent  statutes,  you  clearly  have 
legacies  generally  assessable. 


do 
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Attorney- 
General 


1843.  Then,  for  the  purpose  of  assessment,  it  should  be 

considered  whether,  if  a  residue  is  given,  as  this  residue 
is,  for  the  purpose  of  founding  a  school,— whether  that 
gift  being  for  the  benefit  of  some  portion  of  the  human 
Fitzgerald.  ^^^>  i^  ^^^^  ^ot  strictly  come  within  the  description  of 
a  legacy  given  for  the  benefit  of  a  stranger  in  blood  to 
the  deceased.  This  legacy  is  for  the  foundation  of  a 
school  for  the  benefit  of  the  poor  of  Ireland  within  a 
certain  neighbourhood :  and  my  opinion  is  that  it  is 
assessable  to  the  duty,  at  the  rate  of  10  per  cent. ; 
because  it  is  for  the  benefit  of  persons  strangers  in 
blood  to  the  deceased.  And  moreover  it  i^  so  given  that 
it  does  not  fall  within  the  llth  section  of  the  36  Geo.  3, 
or  within  the  reasoning  of  the  learned  Judges  in  the 
case  In  the  matter  of  Wilkinson  :  but  it  is  given,  sub- 
stantially, in  the  same  manner  as  if  there  were  now 
existing  a  school  for  the  education  of  the  children  of 
the  poor  in  or  about  the  city  of  Linterick,  and  the 
legacy  were  given  to  that  school. 


It  seems  to  me  to  be,  in  substance,  the  same  thing» 
whether  the  aggregate  sum  is,  -at  once,  given  for  the 
foundation  of  a  school  de  novo,  or  for  the  continuance 
of  a  school  actually  in  existence*. 


*  See  The  Commissioners  of  Charitable  Donations  v.  Dece- 
reux,  antcy  p.  14;  and  G^wHyPfke  Advocate- general^  post.  M7> 


iV^/^  1  rc^u  u  9fe//.r7r-^/z.^,^u^ .  <2*.t^/?^; 
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COOKE  V.  CRAWFORD-  V  1843: 

12th  July. 

PF/ZX/iJffi:iZZ,  by  his  will  dated  in  1836,  devised  ^^^^ 

his  estates  in  Lincolnshire  to  his  son  William  Hall  and  ^delegation  of). 

to  Jo/i»  Burkitt  and  TF.  Woolley,  upon  trast  that  they,  F<riirfor  anrf 

or  /Ac  mrvtvortf  or  ^vrvtvor  q/"  Mem,  or  iAe  Aeirs  of  such  "  jv^^. 

flcrvivor,  should,  as  soon  as  conveniently  might  be  after  

his  decease,  but  at  their  discretion,  sell  his  said  estates,  T^^J^''  ^^. 

*  .  vise<l  his  real 

either  by  public  auction  or  by  private  contract,  and  estates  to  A., 

either  altogether  or  in  several  parcels,  for  such  price  or  ^^  a»d  C,  in 

piices  as  they  should  consider  the  value  thereof:  and,  ^^  ^^le  survivors 

for  the  purpose  of  effecting  any  and  every  such  sale,  he  or  survivor  of 

empowered  his  trustees  and  their  heirs  to  enter  into  and  ^"?™>  2**^ 

^  „  _        A»r.f  oftne  sur- 

execute  all  necessary  contracts,  conveyances  or  other  vivor,  should, 

assurances  to  or  in  favour  of  the  purchaser  or  purchasers  **  w)on  as  con- 

of  such  estates  respectively,  his,  her  or  their  appointees,  be°a^r^iT  (fe- 

heirs  or  assigns :  and  he  declared  that  the  written  re-  cease,  but  at 

ceipt  or  receipts  of  the  said  William  Hall,  the  younger,  ^^^  ^^^ 

same :  and  he 
empowered  them  and  their  heirs  to  make  contracts  with  and  con- 
veyances to  the  purchasers:  and  declared  that  the  receipts  of 
them  or  the  survivors  or  survivor  of  them,  or  the  heirs,  executors 
or  administrators  of  such  survivor,  sliould  be  good  discharges  to 
the  purchasers :  and  he  directed  that  they,  their  heirs,  adminis- 
trators, and  assigns^  should  hold  the  proceeds  of  the  sale  upon 
certain  trusts.  A.  and  B.  disclaimed,  and  C.  alone  acted.  He 
devised  the  estates  to  M.  and  N.  upon  the  trusts  aflectingthe 
same.  After  his  death,  M.  and  N.  agreed  to  sell  the  estates  to  P. 
Held  that  M,  and  N,  were  not  entitled  to  execute  the  trust  for 
sale,  as  they  were  the  devisees  and  not  the  heirs  of  C. 


Trustee.— Costs. 

If  an  estate  is  devised  to  A.  and  his  heirs  upon  certain  trusts; 
A.  ought  not  to  devise  the  estate,  but  ought  to  let  it  descend  to 
his  heir.  If  he  devises  it,  his  assets  ought  to  bear  the  costs  of 
getting  the  legal  estate  out  of  his  devisee. 
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184'i.  John  Burkitt  and  William  Woolley^  or  of  the  survivors 

*        ''  or  survivor  of  them,  or  the  heirs,  executors  or  administra- 

CooKB         ^^^^  ^  ^^^^  survivor,  should  be  good  discharges  to  the 
P       *  purchasers :  and  he  directed  that  his  trustees,  their  heirs, 

executors  or  administrators  should  stand  possessed  of 
the  money  to  be  produced  from  the  sale  of  his  real 
estates,  upon  the  trusts  therein  mentioned :  and  he  be- 
queathed his  personal  estate  to  the  same  trustees,  upon 
trust  that  they  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  should, 
as  soon  as  conveniently  might  be  afler  his  decease,  at 
their  discretion,  call  in  and  convert  the  same  into 
money :  and  he  directed  that  his  trustees,  their  heirs, 
executors,  administrators  and  assigns,  should  hold  the 
proceeds  of  his  real  and  personal  estate  upon  the  trusts 
therein  expressed :  and  he  appointed  the  trustees  the 
executors  of  his  will. 

The  testator  died  in  1836.  William  Hall,  his  son, 
alone  proved  his  will  and  entered  into  the  possession  of 
his  real  estates.  Burkitt  and  fVoolley  renounced  the 
probate  and  disclaimed  the  trusts  of  the  will. 

William  Hall,  the  son,  coiitinued  in  possession  of  the 
estates  until  his  death.  He  died  in  1841,  having  devised 
all  the  estates  which  were  vested  in  him  as  a  trustee, 
to  the  Plaintiffs  and  their  heirs,  subject  to  the  trusts 
affecting  the  same.  A  few  months  after  his  death,  the 
Plaintiffs,  in  performance  of  the  trust  for  sale  contained 
in  the  will  of  William  Hall,  the  elder,  agreed  to  sell 
part  of  the  devised  estates  to  the  Defendant.  The  De- 
fendant refused  to  complete  his  purchase  on  the  ground 
that  the  Plaintiffs,  as  devisees  under  the  will  of  William 
Hall  the  younger,  could  not  execute  the  trust  for  sale 
contained  in  the  will  of  William  Hall  the  elder,  and 
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could  not  make  a  good  title  or  give  a  good  discharge  184a. 

for  the  purchase-money,  without  the  concurrence  of  the 
eeMluis  que  trust  under  the  last-mentioued  wilL 


Mr.  Stuart  and  Mr.  James  Parker,  in  support  of  a 
demurrer  put  in,  by  the  purchaser,  to  a  bill  for  a  spe- 
cific performance  of  the  contract,  said  that,  according 
to  the  will  of  Ifiliiam  HcU  the  elder,  a  discretion  as  to 
the  time  and  manner  of  selling  the  devised  estates,  was 
to  be  exercised ;  and  that  the  only  persons  in  whom 
that  discretion  was  reposed,  were  the  three  persons 
named  as  trustees,  or  the  survivors  or  survivor  of  them, 
or  the  heirs  (not  the  assigns)  of  the  survivor  of  them.*- 
[The  Yice^ChanceUofTx  The  authority  to  enter  into  con- 
tracts with  the  purchasers  and  to  execute  conveyances 
to  them,  is  given  to  the  trustees  and  their  heirs.'] — ^The 
word  '  heirs,'  there  means  the  heirs  of  the  survivor.     It 
is  true  that  the  word  ^  assigns'  occurs  in  a  subsequent 
clause  in  the  will;  but  no  discretion  is  given  to  the 
trustees  by  that  clause. 

In  Bradford  v.  Belfidd{a\  your  Honor  held  that  a 
trust  for  sale  vested  in  A.  and  his  heirs,  could  not  be 
exercised  by  an  assign  of  il. ;  notwithstanding  assigns 
were  mentioned  in  the  receipt  clause.  In  the  present 
case  there  is  no  such  variance  between  the  trust  for 
sale  and  the  receipt-clause :  the  one  is  consistent  with 
the  other.  In  Townnend  v.  Wilson  (ft),  it  was  decided 
that  a  power  of  sale  given  to  three  persons  and  their 
heirs,  could  not  be  exercised  by  two  of  them  after 
the  death  of  their  co-trustee,  although  the  purchase- 
money  was  directed  to  be  paid  to  the  three  donees 

(a)  Anie^  Vol.  II.  p.  ^64, 
(6)  1  Barti.  &  Aid.  608;  and  3  Madd.  361. 
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of  the  power,  or  the  survivor  or  survivors  of  them,  or 
the  executors,  adtniaistrators,  or  assigns  of  such  sur- 
vivor. If  the  trust  in  this  case  can  be  exercised  by 
the  devisees  of  the  surviving  trustee,  it  might  have 
been  exercised  by  his  alienee  by  deed  :  for  there  is  no 
difference,  in  that  respect,  between  an  alienee  or  assign 
by  act  inter  vivos^  and  an  alienee  or  assign  by  devise. 
Hall  V.  Dewes(c) ;  Cole  v.  Wade{d).  In  the  last  case 
Sir  William  Grant,  M.  R.,  said  that,  wherever  a  power 
is  of  a  kind  that  indicates  personal  confidence,  it  must 
he,  primA  facie,  understood  to  be  confined  to  the  indi- 
vidual to  whom  it  is  given,  and  will  not,  except  by 
express  words,  pass  to  others  to  whom,  by  legal  trans- 
mission, the  same  character  may  happen  to  belong. 

Mr.  G.  Richards  and  Mr.  Jebb,  in  support  of  the 
will  : 
According  to  Adams  v.  Taunton  (e),  the  legal  estate 
in  the  trust-tenements  is  now  vested  in  the  devisees  of 
William  Hall,  the  younger.  It  is  clear  that  he  might 
have  sold  those  tenements ;  and  the  only  question  is 
whether  his  devisees  have  not  the  same  power.  The 
discretion  as  to  the  time  and  mode  of  sale,  is  given  to 
the  trustees  or  the  survivors  or  survivor  of  them,  or  the 
heirs  of  such  survivor ;  and  the  power  of  entering  into 
contracts  with  and  executing  conveyances  to  the  pur- 
chasers, is  given  to  the  trustees  and  their  heirs.  It  is 
plain,  therefore,  that  the  testator  intended  the  discre- 
tion to  be  exercised  and  the  contracts  and  conveyances 
to  be  made  by  the  same  persons.  But,  according  to 
the  argument  in  support  of  the  demurrer,  there  would 

(c)   Jac.  Rep.    189.      In  a  Sugd.    on   Pow.    489    et 

Hall  V.  Detoesy  Lord  Eldon  seq. 

disapproved  of  the  decision  (rf)  1 6  Ves.  47 ;  «f «  44  e/  seq, 

in  Townsend  v.  JVilson.    See  (e)  5  Madd.  435. 
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be  one  person  to  exercise  the  discretion,  and  another  to 
execute  the  conveyances.  The  receipts  for  the  pur- 
chase-monies are  to  be  given  by  the  trustees  or  the  sur- 
vivors or  survivor  of  them,  or  the  heirs,  executors  or 
administrators  of  such  survivor ;  and,  in  the  very  next 
clause,  he  speaks  of  assigns,  as  well  as  heirs,  executors 
and  administrators.  He,  therefore,  plainly  had  in  his 
contemplation  persons  who  might  be  nominated  by  the 
surviving  trustee.  Why  then  is  the  word  '  heirs '  to 
be  held  not  to  include  hmredes  facti  as  well  as  haredes 
nail  I  why  is  it  to  be  confined  to  the  latter?  It  would 
be  most  inconvenient  to  hold  that  one  person  is  to  per- 
form the  trust  for  sale,  that  another  is  to  execute  the 
conveyances  to  the  purchasers,  and  that  a  third  is  to 
give  the  receipts  to  the  purchasers.  Besides,  another 
inconvenience  might  arise  from  holdiqg  that  the  trust 
could  not  be  performed  by  any  person  except  the 
lueres  nahu.  The  person  filling  that  character  might 
be  an  infent. 

The  case  of  Bradford  v.  Belfield  is  clearly  distin-* 
guishable  from  the  present ;  for,  in  that  case,  the  heir 
of  the  trustee  was  guilty  of  a  breach  of  trust  in  convey- 
ing the  trust-estate  to  another  person.  He  had  no 
power  to  appoint  a  new  trustee  by  an  act  inter  vivos. 
The  will  in  Cokv.  Wade  was  of  a  very  different  descrip- 
tion from  the  will  in  the  present  case.  The  trustees 
were  not  only  to  exercise  a  discretion  as  to  the  time  and 
mode  of  selling  the  testator's  property,  but  were  also  to 
select  the  persons  amongst  whom  the  proceeds  were  to 
be  distributed  and  the  proportions  in  which  they  were 
to  take.  The  testator  evidently  reposed  confidence  in 
the  trustees  personally:  and,  on  those  grounds,  Sir 
WUliam  Grant  held  that  the  persons  whom  the  sur- 
viving trustee  had  appointed  to  execute  the  trusts  of 
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1849.  the  testator's  will*  and  who  (it  must  be  remembered) 

'        "^  were  not  the  persons  to  whom  he  had  thought  proper  to 

Cooke         entrust  the  management  of  his  own  property,  could  not 

p       *  execute  the  trusts  attempted  to  be  delegated  to  them. 

That  learned  Judge,  however,  did  not  decide  that  the 

word  *  heirs '  is  never  to  be  held  to  mean  the  h€erei 

factui,  but  is,  in  all  cases,  to  be  confined  to  the  hara 

natus. 

The  Vice-Chancbi#lor  : 
I  am  of  opinion  that  the  demurrer  in  this  case,  must 
be  allowed ;  for  it  is  plain  that  the  persons  whom  the 
surviving  trustee  has  thought  proper  to  appoint  to  exe* 
cute  the  trusts  of  the  testator's  will,  are  persons  to  whom 
no  authority  was  given,  for  that  purpose,  by  the  testae- 
tor  ;  and  there  is  no  case  in  which  a  person  not  men- 
tioned by  the  party  creatii^  the  trust,  has  been  held 
entitled  to  execute  it. 

I  have  always  understood,  ever  since  the  point  was 
decided  in  Hawkins  v.  Kemp  (/),  (or,  rather  was,  as  the 
Judges  said  in  that  case,  properly  abandoned  by  the 
defendant's  counsel,  as  not  capable  of  being  contended 
for)  that,  where  two  or  more  persons  are  appointed  trus- 
tees, and  all  of  them,  except  one,  renounce,  the  trust  may 
be  executed  by  that  one.  That  decision,  if  it  may  be 
so  called,  has  been  approved  of  by  Lord  Eldan  and 
other  Judges. 

Now,  in  the  present  case,  the  testator  has  devised  his 
estates  in  the  county  of  Lincoln,  to  his  son,  William 
Hall,  and  his  friends,  James  Burkitt  and  William 
Woolley,  upon  trust  that  they  and  the  survivors  or  sur- 

(/)  3  East,  410. 


CASES    IN   CHANCERY.  »7 


Cooks 

9. 


Tivor  of  them  or  the  heirs  of  sach  sunriTor,  should,  as  1843. 

aoon  as  conveniently  might  he  after  his  decease*  but  at 
their  discretion,  sell  his  estates  either  by  public  auction 
or  by  private  contract,  and  either  altogether  or  in  par-  c^^wtobd, 
eels,  for  such  price  or  prices  as  they  should  consider 
the  value  thereof;  .and,  for  the  purpose  of  effecting  any 
and  every  such  sale,  he  has  empowered  his  trustees  and 
their  heirs  to  enter  into  and  execute  all  necessary  con* 
tracts,  conveyances  and  other  assurances  to  or  in  favour 
of  the  purchaser  or  purchasers  of  his  estates.  Thai 
he  proceeds  to  declare  that  the  wiittea  receipt  or  re- 
ceipts of  the  trustees,  or  of  the  survivors  or  survivor  of 
them,  or  the  heirs,  executors,  or  administrators  of  such 
survivor,  shall  be  good  discharges  to  the  purchasers. 

It  is  observable  that  the  testator  has  not  used  the 
word  'assigns'  either  in  the  clause  in  which  he  has 
created  the  trust  for  sale,  or  in  either  of  the  two  clauses 
that  follow  it,  in  which  he  points  out  the  machinery  by 
which  the  sale  is  to  be  effected.  He  does  not  introduce 
that  word  until  he  b^ns  to  speak  of  something  that  is 
to  be  done  after  the  sale  has  taken  place,  that  is,  until 
he  declares  the  trusts  upon  which  the  proceedi  of  the 
sale  are  to  be  held.  Therefore,  it  is  plain  that,  when 
William  Hallf  who,  by  the  disclaimer  of  Burkitt  and 
Woolletf,  became  the  sole  trustee,  thought  fit  to  devise 
the  legal  estate  that  was  vested  in  him,  he  did  an  act 
which  he  was  not  authorized  to  do. 

And  here  I  must  enter  my  protest  against  the  propo- 
sition, which  was  stated  in  the  course  of  the  argument, 
that  it  is  a  beneficial  thing  for  a  trustee  to  devise  an 
estate  which  is  vested  in  him  in  that  character.  My 
opinion  is  that  it  is  not  beneficial  to  the  testator's  estate 
that  he  should  be  allowed  to  dispose  of  it  to  whomsoever 

Vol.  XIII.  H 
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he  may  think  proper;  nor  is  it  lawful  for  him  to  make 
any  disposition  of  it.  He  ought  to  permit  it  to  descend  ; 
for,  in  so  doing,  he  acts  in  accordance  with  the  devise 
made  to  him.  If  he  devises  the  estate,  I  am  inclined  to 
think  that  the  Court,  if  it  were  iirged  so  to  do,  would 
order  the  costs  of  getting  the  legal  estate  out  of  the 
devisee^  to  be  borne  by  the  assets  of  the  trustee.  I  see 
no  substantial  distinction  between  a  conveyance  by  act 
inier  vivos,  and  a  devise ;  for  the  latter  is  nothing  but  a 
postmortem  conveyance;  and,  if  the  one  is  unlawful,  the 
other  must  be  unlawful. 


It  appears  to  me  that,  as  my  decision  in  Bradfofd  v. 
BelfieJd  has  been  acquiesced  in,  the  question  raised  by 
the  demurrer  in  this  case,  is  concluded  by  that  decision  : 
but,  if  it  is  not,  then  the  authority  of  Towusend  v.  Wil- 
son is  binding  on  the  point.  And  my  opinion  is  that  the 
Plaintiffs,  who  may  be  properly  called  the  assigns  of 
WiUiam  Hall,  the  sole  acting  trustee  of  the  testator's 
will,  are.  not  the  persons  to  execute  the  trusts  of  that 
will :  consequently,  I  shall  allow  the  demurrer. 
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CRESY  V.  BEAVAN*.  ^  ,8^^. 

^r.^,  /^  >^  ^  ^^^  ,  6th  jJly. 
1  HE  bill  in  this  case  was  filed  for  the  purpose  of  hav- 
ing a  bond  delivered  up  to  be  cancelled,  on  the  ground  Inju^nctwn. 
that  it  bad  been  wholly  paid,  and  for  an  injunction  to  -— - 

restrain  an  action  at  law  thereon.     The  bill,  however,  ^  PlaintiflFwho 

'         .  has  obtained 

made  no  case  for  taking  the  accounts  prayed  by  it,  on  the  common 

the  ground  of  their  being  complicated.  injunction,  can 

not  sustain  it 
on  grounds 
The  common  injunction   was  obtained  for  want  of  contained  in 

the  answer,  but 
not  stated  in 


answer. 


his  bill. 


The  Defendant  afterwards  put  in  his  answer,  in  which 
he  stated  circumstances  and  accounts  of  some  com- 
plexity, which  showed  that  a  large  sum  was  still  due 
on  the  bond. 

Mr.  Wakefield  and  Mr.  Faher^  for  the  Plaintiff,  now 
showed  cause,  upon  the  merits  confessed  in  the  answer, 
against  dissolving  the  injunction,  and  contended  that  it 
appeared,  from  the  answer,  that  the  accounts  were  of 
that  complicated  nature  that  they  could  not  be  properly 
taken  except  in  a  Court  of  Equity. 

Mr.  Bethell  and  Mr.  Beavan,  for  the  Defendant, 
insisted,  amongst  other  arguments,  that  it  was  not  com- 
petent for  the  Plaintiff  to  sustain  the  injunction  on 
grounds  not  raised  by  the  bill. 

Mr.  Wakefield  in  reply. 

*  The  Reporter  is  indebted  to  his  friend  Mr.  Beavan  for 
the  above  report. 

H  2 
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1842:  CHESTER  V.  CHADWICK. 

8th  July. 

Appointment.  WiLLIAM  CHESTER,  by  his  will  dated  the  16th 

Potoer.  of  June  1812,  gave  7,000  Z.  consols  to  trustees,  in  trust 

Testator  gave  *^  P^^  ^^®  dividends  to  his  son  for  life,  and,  after  the 

7,000  /.  stock  to  son's  decease,  upon  trust  to  pay  the  capital  and  the 

trustees,  in  dividends  thereof  to  and  amongst  all  his  children,  at 

trust  to  pay  the  j  •  u 

dividends  to  his  ^^^"  ^^^^  ^^  times,  age  or  ages,  and  m  such  proportions, 

son  for  life,  and,  manner  and  form,  and  for  such  intents  and  purposes,  in 
tonav  the^caoi-  ^**  respects,  as  the  son  should,  by  deed  or  will,  appoint; 
talanddividends  and,  in  default  of  appointment,  upon  trust  to  pay  and 

to  and  amongst    divide  the   same   unto   and   equally  amongst  all  the 

all  his  children,      ,  ., ,  ,     .         .         .      . ,    !.    .         T   . 

at  such  time  or   children,  as  and  when  they  should  attain  21  being  sons, 

times,  age  or       or  at  that  age  or  on  their  marriage  being  daughters ;  and 

ages,  and  in        j^  ^j^^  meantime  to  apply  the  dividends  for  their  main- 

sucri  propor-  . 

tions,  manner      tenance,  education  and  support,  or  placing  them  out  in 

and  form,  and  (.^g  world  in  such  manner  as  the  trustees  should  think 
and  purposes  *^  •  ^^^  ^^^  testator  empowered  the  trustees  to  apply 
in  all  respects  all  or  any  part  of  each  child's  proportion  of  the  capital, 
*hodda°°oint-  ^**""g  ^^^  ^^  ^^^  minority,  in  the  advancement  or 
and,  in  default  *  placing  out  in  the  world  of  that  child  as  they  should 
of  appointment,  ^j^k  would  tend  to  his  or  her  benefit  and  advantage: 
d^vWe  the  same  ^^^  ^^  directed  that,  in  default  of  appointment  by  his 
unto  and 

equally  amongst  all  the  children  as  they  should  severally  attain 
21,  and,  in  the  mean  time,  to  apply  the  dividends  for  their  main- 
tenance as  the  trustees  should  think  fit.  The  son,  by  his  will, 
directed  that  the  stock  should  not  be  divided  amongst  his  children 
until  their  mother's  death,  and  that  she  shovld  receive  the  dividends 
during  her  life^  and  apply  the  same^  in  the  exercise  of  her  sound  dis- 
cretiontjbr  the  beat  intereU  and  advantage  of  his  children,  and  that, 
on  her  death,  the  capital  should  be  divided  amongst  the  children 
in  certain  proportions.  The  son  left  eleven  children,  some  of 
whom  were  adult. 

Held  that  the  son's  will  was  not  a  good  execution  of  the  power, 
so  far  as  it  directed  the  dividends  of  the  stock  to  be  paid  to  his 
wife  during  her  life. 
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BOD,  the  children  should  take  a  vested  interest  in  the 
capital  as  and  when  they  should  attain  21,  being  sons, 
or  at  that  age  or  on  their  marriage,  being  daughters. 

The  testator  died  on  the  12th  of  February  1816. 

The  son,  by  his  will  dated  the  13th  March  1836, 
after  expressing  his  wish  that  such  of  his  daughters  as^ 
at  his  death,  should  be  unmarriedi  and  also  his  youngest 
son,  should  remain  under  the  guardianship  of  their 
mother;  directed,  in  order  that  their  mother  might  be 
better  enabled  to  extend  her  care  and  protection  to 
them,  and  in  confomiity  with  the  powers  vested  in  him 
by  his  father's  will,  that  the  7,000/.  stock  should  not 
be  divided  amongst  his  children  as  they  should  severally 
attain  21,  but  that  the  division  thereof  should  not  take 
place  until  after  the  decease  of  their  mother,  and  that 
she  should  receive  the  dividends  for  her  life,  and  apply 
the  same,  in  the  exercise  of  her  sound  discretion,  for  the 
best  interest  and  advantage  of  his  children :  and  he  also 
directed  that,  after  the  death  of  his  wife,  the  sum  of 
5,000  Z.  of  the  consols  should  be  equally  divided  amongst 
his  five  youngest  children,  with  benefit  of  survivorship 
amongst  them  whenever  they  should  attain  21  being 
sons,  or  on  their  marriage  being  daughters,  and  that  the 
interest  should  be  applied,  during  the  minority  of  each 
of  them«  for  his  or  her  maintenance  and  education,  and 
that,  after  the  death  of  their  mother,  the  remaining 
2,000/.  of  the  consols  should  be  divided  amongst  his  six 
eldest  children,  in  manner  following  (that  is  to  say),  to 
his  eldest  son  Edward  William  Chester,  1,500/.  consols, 
to  Robert  Chester,  50/.  consols,  to  Charlotte  Copleston, 
50/.  consols,  to  Caroline  Dartnell,  100/.  consols,  to 
Louisa   Blenkinsop,   50  L  consols,   and   the   remaining 
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260/.  consols  to  Emma  Wap$haw'j  and  that,  in  the 
event  of  the  death  of  either  of  the  legatees  of  the  five 
last-mentioned  sums  before  the  period  assigned  for  tlie 
payment  of  the  same,  such  sum  or  sums  should  be  paid 
to  his  youngest  son,  or,  in  case  of  hb  death,  to  the 
youngest  of  his  surviving  children :  and  he  further 
directed,  in  the  full  confidence  which  he  had  in  the 
sound  discretion  and  judgment  of  his  wife,  that«  pro- 
vided it  should  appear  to  her  that  the  interest  and 
advantage  of  his  children  generally,  or  of  any  one  of 
them  in  particular,  would  he  promoted  by  the  payment 
of  his  or  her  proportion  of  the  monies  derived  by  his 
will,  before  the  decease  of  his  wife,  then  the  trustees  of 
his  father's  will  (with  the  desire  and  instruction  of  his 
wife  to  them  communicated  in  writing)  should  pay 
over,  to  such  child  or  children,  the  share  or  shares 
to  which  such  child  or  children  should  be  severally 
entitled  by  bis  will. 


WUUam  CheUeTf  the  son,  died  on  the  14th  of  March 
1886,  leaving  eleven  children ;  seven  of  whom  were  of 
age  when  the  bill  was  filed. 


The  bill  was  filed  by  all  the  children,  in  May  1842; 
and,  after  stating  as  above,  it  alleged  that  the  trustees  of 
their  grandfather's  will,  with  the  consent  of  such  of  the 
Plaintiffs  as  were  of  age,  had  paid  the  whole  of  the  divi* 
dends  of  the  stock*  up  to  the  6th  of  January  then  last,  to 
the  Plaintiffs'  mother,  for  the  maintenance,  education,  and 
support  of  her  children  who  were  under  age,  all  of  whom 
resided  with  her :  that  doubts  having  been  entertained  ' 
whether  the  appointment  made  by  the  will  of  WilSam 
CA^^^fftheson,  was,  in  all  respects,  a  valid  execution  of 
the  power  vested  in  him  by  his  father's  will,  so  far  as 
regarded  the  appropriation  of  the  dividends  of  the  stock 
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and  the  postponement  of  the  payment  of  the  capital, 
the  trustees  had  declined  to  make  any  farther  payment 
of  the  dividends  or  to  deal  with  the  capital  without 
the  direction  of  the  Court :  and  the  Plaintiffs  submit- 
ted that  the  direction,  contained  in  the  will  of  Wi/Uam 
Chester  the  younger,  for  postponing  the  payment  of  the 
shares  of  the  stock  appointed  by  him  to  his  children, 
was  inoperatiye,  and  that  such  shares  were  payable, 
immediately,  to  such  of  the  Plaintiffs  as  were  adult,  and 
that  the  shares  of  the  infant  Plaintiffs  would  be  payable 
on  their  attaining  21,  or,  as  to  such  of  them  as  were 
females,  on  their  marriage,  although  their  mother  might 
be  then  living. 


1842. 


Chester 


Chadwick. 


The  bill  prayed  that  the  trusts  of  the  will  of  William 
CAesier  the  elder  might  be  performed  under  the  direc- 
tion of  the  Court,  having  regard  to  the  appointment 
or  intended  appointment  made  by  William  Chester  the 
younger,  and  that  the  trustees  might  be  directed  to  pay 
the  dividends  of  the  stock  which  had  accrued  since  the 
5th  of  January  last,  on  the  shares  of  such  of  the  Plaintiffs 
as  were  adults  to  them,  and  also  to  pay  to  them  the 
shares  of  the  capital  appointed  to  them  by  their  father's 
will :  and  to  pay  the  residue  of  the  dividends  to  the 
mother  of  the  Plaintiffs,  for  the  maintenance  and  educa- 
tioD  of  such  of  them  as  were  infants  and  unmarried  : 
and  that  the  trustees  might  be  directed  to  pay  and  apply 
all  future  dividends  of,  and  all  the  capital  of  the  shares 
of  such  of  the  Plaintiffs  as  were  iniants,  as  the  Court 
should  think  proper,  according  to  the  trusts  affecting 
the  same  under  the  two  wills. 


Mr.  Bethell  and  Mr.  Glassey  for  the  Plaintiffs,  said 
that,  by  the  falher^s  will,  the  stock  which  was  the  sub- 
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ject  of  the  power,  was  to  be  divided  amongst  the  son's 
children,  at  such  time  or  times  as  the  son  should  appoint; 
and,  therefore,  the  son  was  justified  in  postponing  the 
division  until  after  his  wife's  death ;  that  the  direction 
respecting  the  dividends  of  the  stock,  was  not  liable  to 
the  objection,  delegatus  non  potest  delegare  \  for  they 
were  to  be  applied  for  the  benefit  of  the  persons  who 
were  objects  of  the  power;  and  the  mother  could  not 
withhold  a  single  shilling  from  them,  nor  was  any  dis- 
cretion given  to  her  as  to  the  objects  or  the  quantity  of 
interest  that  they  were  to  take ;  and  that  the  words  : 
''  in  the  exercise  of  her  sound-discretion,"  did  not  at  all 
affect  the  validity  of  the  appointment,  as  they  were 
implied  in  the  direction  to  apply  the  dividends  for  the 
maintenance  of  the  children;  and,  if  the  discretion  was 
not  soundly  exercised,  the  Court  would  control  it. 
Ingram  v.  Ingram  (a) ;  Alexander  y.  Alexander  (6). 


Mr.  Jones  appeared  for  the  Defendants,  who  were  the 
trustees  of  the  stock  and  the  mother  of  the  Plaintiffs ; 
but— 

The  Vice-chancellor,  without  hearing  him,  said, 
shortly :  It  appears  to  me  to  be  totally  void. 

The  decree  declared  that  the  will  of  William  Chester, 
the  son,  was  not  a  good  appointment  under  the  power 
given  by  the  will  of  William  Chester,  the  father,  so  far 
as  the  will  of  the  son  directed  the  income  of  the  fund 
in  question  to  be  paid  to  the  Defendant  Mary  Ann 
Chester  during  her  life ;  and  that,  as  to  the  income  of 
the  fund  during  the  life  of  the  mother,  the  same  was 


{a)  2  Atk.  88. 


(fi)  2  Vez.  640. 


CASKS    IN    CHANCERY. 


lot 


payable  under  the  limitation  in  default  of  appointment 
contained  in  the  will  of  the  father.  The  decree  then 
ordered,  with  the  consent  of  the  seven  aduU  children,  that 
seven  elevenths  of  the  dividends  of  the  fund  should  be 
paid  to  the  Defendant  Mary  Ann  Chester,  for  the  main- 
tenance of  the  four  infant  Plaintiffs^  until  further  order, 
and  that  the  remaining  four  elevenths  should  be  paid  to 
her  for  the  same  purpose. 


1842. 
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20th,  35th,  and  TREVOR  v.  TREVOR.  V^ 

Wm.  Viscount  HAMPDEN,  being  sebed  of  real  estates 

Construction,    in  Sussex  and  in  Bedfordshire,  and  being  possessed  of 

^male''  ^'     personal  estate  to  a  large  amount,  made  three  separate 

Testator  devised  his  estates  to  trustees,  in  trust  to  settle  and  con- 
vey the  same  to  the  use  of  or  in  trust  for  G.  R,  (who  had  then  no 
issue)  for  life,  without  impeachment  of  waste,  with  remainder  to  his 
issue  in  tail  male,  in  strict  settlement. 

Held  that  the  words  '  in  tail  male '  were  descriptive,  not  of  the 
issue,  but  of  the  interest  that  they  were  to  have :  and  that  the  estates 
ought  to  be  settled  on  Cr.  R,  for  life,  without  impeachment  ftc,  with 
remainders  to  his  sons,  successively,  in  tail  male,  with  remainder  to 
his  daughters  as  tenants  in  common  in  tail  male,  with  cross  remain- 
ders in  tail  male.         

Construction. — Jointure. — Poxver. 
Testator  directed  a  settlement  to  be  made  of  his  estates,  and  a 
power  to  be  inserted  in  it,  enabling  the  tenant  for  life  to  jointure  any 
wife  or  wives,  at  one  or  several  times,  to  the  extent  of  one  fifth  part 
of  the  then  ordinary  annual  rental  of  the  estates.  Held  that  the  set- 
tlement ought  to  authorize  the  tenant  for  life  to  charge  the  estates 
with  a  dear  yearly  rent-charge,  not  exceeding  one  fiflh  of  the  yearly 
rent  of  the  estates  payable  at  the  time  of  creating  the  charge. 

Will. — Construction. — Shifting-clause. 
Testator  made  two  wills,  one  of  his  estates  in  Sussex,  and  the  other 
of  his  estates  in  Bedfordshire.  By  the  latter,  he  devised  those  estates 
to  trustees,  in  trust  to  settle  them  on  G.  R.,  who  was  heir  to  the 
barony  of  D.,  for  life,  with  remainder  to  his  issue  in  tail  male,  in  strict 
settlement :  '*  Upon  the  like  condition  to  that  I  have  made  in  my 
will  of  my  Sussex  estates,  so  far  as  the  change  of  circumstances  will 
permit,  tnat  the  said  estates  shall  go  over  to  the  party  next  entitled, 
on  the  person  for  the  time  being  possessed,  becoming  entitled  to  the 
barony  of  D.''  Held,  regard  being  had  to  the  will  of  die  Sussex 
estates,  that  the  succession  of  a  child  or  any  male  issue  of  a  child  of 
G.  R.  to  the  barony,  ought  not  to  exclude  that  child,  or  his  issue 
male,  from  the  enjoyment  of  the  Bedfordshire  estates,  unless  some 
other  child,  or  the  issue  male  of  some  other  child  of  G.  R.  were  in 
existence,  to  whom  those  estates  might  go  over. 

JVitt.'-'Construction.'^Shifting'clduse.'^Name  and  Arms. 
Testator  directed  his  estates  to  be  settled  on  G.  R.  for  life,  with 
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wills ;  one  relating  to  his  Sustex  estates,  another,  to  his 
Bedfordshire  estates,  and  the  third,  to  his  personal 
estate.  By  his  will  relating  to  his  Sussex  estates,  which 
was  dated  the  6th  of  September  1834,  he  gave  all  his 
estates  in  that  county  to  the  Honourable  Henry  Brand 
for  his  life  or  until  he  should  succeed  to  the  barony  of 
Dacre,  then  enjoyed  by  his  brother  I%omas  Lord  Dacre, 
without  impeachment  of  waste,  except  spoil  or  destruc- 
tion or  voluntary  or  permissive  waste  in  houses  and 
buildings,  with  power  to  lease  any  part  of  the  estates 
for  21  years  in  possession,  at  rack  rents ;  and,  afVer  his 
decease  or  his  succeeding  to  the  barony  of  Dacre,  the 
testator  gave  the  estates  to  Thomas  Brand,  the  eldest 
son  of  Henry  Brand,  for  life  or  until  he  should  succeed 
to  the  barony  of  Dacre,  with  like  power  of  leasing  and 
without  impeachment  of  waste  except  as  aforesaid; 
and,  after  the  determination  of  the  estate  of  ITiomas 
Brand  in  his  lifetime  by  any  other  means  than  his  suo- 
cewion  to  the  barony  of  Dacre,  the  testator  gave  the 
estates  to  trustees,  during  his  life  or  until  he  should 
succeed  to  the  barony  of  Dacre,  upon  trust  to  preserve 
contingent  remainders;  and,  after  his  decease  or  his 
succeeding  to  such  barony,  to  his  first  and  other  sons 
successively  in  tail  male,  and,  in  default  of  such  issue, 
to  Henry  Brand,  his  heirs  and  assigns  for  ever.  Pro- 
vided that,  whenever  any  son  of  Thomas  Brand  or  his 


remainder  to  his  issue  in  tail  male,  in  strict  settlement;  upon  condi« 
tioD  that  all  persons  from  time  to  time  to  come  into  possession  of  the 
estates,  should  take  and  use  the  name  and  arms  of  T.  Held  that  the 
estates  ought  to  be  settled  on  G.  R.  for  life,  with  remainder  to  his 
SODS  successively  in  tail  male,  with  remainder  to  his  daughters  as 
tenants  in  common  m  tail  male,  with  cross  remainders  in  tail  male : 
and  that  the  proviso  to  be  inserted  in  the  settlement,  as  to  taking 
the  name  and  arms,  and  for  giving  over  the  estates  on  default,  ought 
to  be  so  expressed,  as  to  take  away  the  estates  from  the  defaulting 
party  and  his  descendants  only :  that  is,  if  a  grandson  of  G,  R.  were 
the  defaulting  party,  the  consequence  ought  not  to  extend  to  the 
grandson's  brothers. 
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issue  male  should  succeed  to  the  barony  of  Dacre,  the 
estate  of  the  person  so  succeeding  thereto  (provided  that 
there  should  be  then  in  existence  any  other  son  or  issue 
male  of  any  other  son  of  Thomas  Brand)  should  deter- 
mine in  like  manner  as  if  the  son  of  Thomas  Brand  who 
or  whose  issue  male  should  so  succeed  to  the  barony, 
were  not  only  actually  dead,  but  as  if  there  were  also  an 
utter  failure  or  extinction  of  male  issue  of  such  son  of 
Thomas  Brand,  and,  thereupon,  the  estates  should  go 
over  to  the  next  or  other  son  of  Thomas  Brand  or  his 
issue  male  to  be  entitled  under  the  devises  aforesaid. 
Provided  that  every  person  who,  under  the  devises 
aforesaid,  might  come  into  the  possession  of  the  estates, 
should,  within  one  year  afterwards,  either  by  licence 
from  the  Crown  or  other  proper  means,  take  and  bear 
the  surname  and  arms  of  Trevor :  and  that  in  case  any 
such  person  should,  for  such  space  of  one  year,  neglect 
or  refuse  to  take  and  bear  such  name  and  arms,  or 
should  afterwards  discontinue  to  use  the  same,  then  the 
estate  of  such  person  should  cease,  if  a  tenant  for  life, 
as  if  he  were  dead,  and,  if  a  tenant  in  tail,  as  if  he  were 
dead  and  thei'e  were  also  an  uiter  extinction  or  failure 
of  his  issue  male,  or  of  the  issue  male  of  the  ancestor 
through  whom  he  acquired  his  estate  tail ;  and,  there- 
upon, the  estates  should  go  over  to  the  person  entitled 
under  the  gifts  aforesaid,  as  if  such  event  or  events  had 
actually  happened. 


The  will  by  which  the  testator  disposed  of  his  Bed- 
fordshire estates,  was  dated  the  8th  September  1824, 
and  was  in  the  following  words : 


Will ff  the  ''I   give  and   devise,  unto   the  Honourable  Henry 

Bedfordshire     Brand  and  Joseph  Rogers  and  their  heirs,  all  my  real 

estates  in  the  county  of  Bedford,  upon  trust  that  they  do 
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and  shall  settle  and  convey  the  same  to  the  use  of  or  i84«. 

in  trust  for  the  Honourable  George  Rice,  son  of  Lord 
Dynevar,  for  life,  without  impeachment  of  waste,  except 
permissive  waste  or  spoliation ;  with  remainder  to  his 
issue  in  tail  male  in  strict  settlement^  upon  condition 
that  all  person  or  persons  from  time  to  time  to  come 
into  possession  of  the  said  settled  estates,  do  and  shall, 
within  one  year  afterwards,  take  the  name  and  bear  the 
arms  of  Trevor;  and  also  upon  the  like  condition  to 
that  I  have  made  in  my  will  of  my  Sussex  estate,  so 
far  as  the  change  of  circumstances  will  permit^  that  the 
said  estate  shall  go  over  to  the  party  next  entitled,  on 
the  person  for  the  time  being  possessed,  becoming 
entitled  to  the  barony  of  Dt/nevor ;  and,  in  default  of 
such  issue  of  the  said  George  Rice,  I  devise  my  said 
Bedfordshire  estate,  unto  the  said  Henry  Brand,  his 
heirs  and  assigns  for  ever.  And  I  direct  that,  in  the 
said  intended  settlement,  shall  be  contained  the  usual, 
ordinary,  or  fair  and  reasonable  powers  of  leasing  for  the 
said  George  Rice;  and  like  powers  for  the  trustees  to 
preserve  the  contingent  remainders  during  the  minority 
of  tenants  in  tail  in  possession ;  and  also  a  power  for 
the  said  George  Rice  to  jointure  any  wife  or  wives,  at 
one  or  several  times,  to  the  extent  of  one  fifth  part  of 
the  then  ordinary,  annual  rental  of  the  settled  estates ; 
and  also  a  power  for  the  said  George  Rice  to  portion  a 
younger  child  or  younger  children,  in  such  manner  that 
the  said  estates  shall  not,  for  such  purpose,  be  liable  to 
a  greater  burden  than  the  10,000/.  and  interest  thereon 
at  4  per  cent,  per  annum ;  but  so  that  the  apportion- 
ment among  the  children  be,  in  every  respect,  at  the 
option,  under  the  dominion  of  the  said  George  Rice ; 
and  so  that  such  settlement  contain  the  usual  powers  of 
sale,  exchangf^,  partition  and  enfranchisement  for  the 
said  George  Rice  and  the  executors  during  the  mino- 
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rity  of  each  tenant  in  tail  in  possension;  and  a  power 
of  appointing  new  truBtees,  and  every  other  proper  or 
usual  power,  provision,  trust  or  clause  that  may  be 
necessary  or  expedient  in  or  for  settlements  of  a  like 
nature.  And  it  is  my  will  and  intention  that,  notwith- 
standing the  absolute  devises  contained  in  my  will 
of  the  Sussex  estate  in  favour  of  the  said  Henry  Brand 
and  his  son  and  issiie  male,  that  a  settlement,  under  the 
direction  of  the  said  Henry  Brand  and  Joseph  Rogers, 
or  the  survivor  of  them»  be  made  of  such  estates,  so  as 
to  include  such  powers,  provisions  and  clauses,  mutatis 
mutandis,  as  hereinbefore  mentioned  concerning  my 
Bedfordshire  estates/' 


The  testator,  by  his  will  relating  to  his  personal 
estate,  which  was  dated  the  7th  September  1824,  ap« 
pointed  John  Brooks,  Robert  Trevor  and  Joseph  Rogers 
his  executors;  and,  by  a  codicil  dated  the  following 
day,  he  gave  all  the  residue  of  his  personal  estate  to  his 
executors,  upon  trust  to  lay  out  one  third  part  of  it  in 
the  purchase  of  estates  by  way  of  additicm  to  and  to  be 
settled  to  the  same  uses  as  the  Sussex  estates;  and 
to  lay  out  another  third  part  in  the  purchase  of  estates 
by  way  of  addition  to  and  to  be  settled  to  the  same 
uses  as  the  Bedfordshire  estate. 


Testator^s 
death. 


The  testator  died  on  the  9th  of  September  1B84. 
Thomas  Lord  Dacre  (the  brother  of  Henry  Brand), 
George  Lord  Dynevor  and  George  Boseawen,  esquire, 
were  the  testator's  coheirs. 


George  Rice  Trevor  was  the  only  son  of  George  Lord 
Dynevor,  and  heir  apparent  to  the  barony  of  Dynevor, 
which  is  a  barony  by  letters  patent,  and  descendible  to 
heirs  male  only.    The  barony  of  Dacre  is  a  barony  by 
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writ,  and  is  descendible  to  heirs  general.     Soon  after  the  1843. 

testator's  death  Henry  Brand  and  George  Rice  assumed 

the  name  and  arms  of  Trevor.  rasvoR 

Trbvor. 
George  Rice  Trevor  had  no  issue  at  the  testator's 

death:  but  he  afterwards  had  five  daughters,  of  whom 

Frances  Emily  was  the  eldest 

The  Court  having  referred  it  to  the  Master  to  approve, 
of  a  proper  settlement,  in  pursuance  of  the  will  and 
codicil,  of  the  Bedfordshire  estates  of  which  the  testa- 
tor died  seised,  and  of  the  estates  which  had  been  pur- 
chased in  addition  thereto,  with  one  third  of  the  testa- 
tor's residuary  personal  estate,  the  Master  approved  of 
the  draft  of  a  settlement  by  which  the  estates  were  Srttlement 
expressed  to  be  conveyed  to  George  Rice  Trevor  for  apnroved  by  the 
Ufe,  without  impeachment  of  waste,  except  permissive 
waste  or  spoliation ;  with  remainder  to  trustees  during 
his  life,  to  preserve  contingent  remainders ;   with  re- 
mainder to  his  first  and  other  sons  successively  in  tail 
male;   with  remainder  to  Henry  Trevor  in  fee;  with 
power  to  George  Rice  Trevor  from  time  to  time,  and 
at  one  or  several  times,  to  appoint  to  his  present  or  any 
future  wife  for  the  time  being,  for  her  life,  for  her  join- 
ture, any  annual  sum  or  yearly  rent-charge,  not  exceed- 
ing in  amount,  for  any  such  wife,  one  fifth  part  of  the 
then  ordinary  annual  rental  of  the  estates  then  standing 
settled  to  the  uses  of  the  settlement,  and  to  be  made 
payable  half-yearly  or  quarterly,  and  to  be  issuing  out  of 
and  charged  upon  all  or  any  part  or  parts  of  the  here- 
ditaments therein  mentioned  to  be  thereby  released :  and 
also  with  power  to  G.  R.  Trevor  during  his  life,  and, 
after  his  decease,  to  the  persons  named  as  trustees  in 
the  draft,  to  lease  the  estates,  during  the  minority  of 
any  son  of  George  Rice  Trevor,  who,  under  the  limita- 
Vol.  XIII.  I 
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Trkvor 
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tioDs,  should  be  entitled  to  the  actual  freehold  or  inhe- 
ritance of  the  estates  :  and  with  a  proviso  that,  in  case 
Oeorge  Rice  Trevor,  or  any  son  of  his  body,  or  any  issue 
male  of  any  such  son^  should  succeed  to  the  barony  of 
Dynevar,  then  and  in  such  case  and  so  often  as  the  same 
should  happen,  the  estates  should  go  and  remain  to  the 
uses  to  which  the  same  would  have  stood  limited  under 
the  limitations  therein  contained,   if  the  person  who 
should  so  succeed  to  the  barony  of  Dynevor  were  dead, 
and  if,  in  the  case  of  such  person  being  a  son  of  George 
Rice  Trevor  or  any  issue  male  of  any  such  son,  there 
was  a  failure  of  the  issue  male  of  such  son:  and  also  with 
a  proviso  that  every  person  who,  under  the  limitations, 
should  become  entitled  to  the  estates  for  an  estate  in 
tail  male  in  possession*,  should,  within  one  year  after- 
wards, take  and  use  the  name  and  aims  of  Trevor ;  and 
that  in  case  any  such  person  should  refuse  or  neglect  so 
to  do,  or  should,  at  any  time  afterwards,  discontinue  to 
use  such  name  or  arms,  or  in  case  George  Rice  Trevor, 
or  any  other  person  who,  at  the  time  of  his  so  becoming 
entitled,  should  use  such  name  and  arms,  should,  at  any 
time  thereafter  discontinue  to  use  the  same,  then  the 
estates  should  go  and  remain  to  the  uses  to  which  the 
same  would  have  stood  limited,  under  the  limitations 
therein  contained,  if  the  person  who  should  so  refuse, 
neglect  or  discontinue  were  dead,  and  if,  in  the  case  of 
such  person  being  a  son  of  George  Rice  Trevor  or  any 
issue  male  of  any  such  son,  there  were  a  failure  of  the 
issue  male  of  such  son. 


Exceptions 

taken  by 

Q.  R.  Trevor. 


George  Rice  Trevor  excepted  to  the  report :  first,  be- 
cause the  Matter  had  not  inserted  in  the  draft,  imme- 

*  There  seems  to  be  some  incorrectness  in  this  proviso. 
In  its  commencement  it  is  confined  to  a  tenant  in  tail  male, 
but  aftervirards,  it  is  made  to  extend  to  Geo.  Rice  Trevor,  who 
was  tenant  for  life  only. 
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diately  after  the  limitations  to  his  first  and  other  sons  1848. 

in  tail  male,  a  limitation  in  favour  of  his  daughter  and 
daughters. 


Secondly,  because  the  power  of  jointuring  ought  to 
have  authorized  him  to  charge  the  estates  with  a  clear 
yearly  rent-charge  not  exceeding  one*fiflh  of  the  ordi* 
nary,  annual  rental  of  the  estates,  to  be  payable  without 
any  deduction  whatsoever. 

Thirdly,  because  the  power  enabling  the  trustees  to 
lease  the  estates  during  the  minority  of  any  son,  ought 
to  have  been  a  power  enabling  them  to  lease  the  estates 
during  the  minority  of  any  chUd  or  children  of  George 
Mice  Trevor. 

The  fourth  exception  was  as  follows :  ''  For  that  the 
said  draft  of  the  said  indenture  of  release  and  settlement, 
contains  a  proviso  in  the  words  following  (that  is  to  say) : 
Provided  always  and  it  is  hereby  agreed  and  declared 
that,  in  case  the  said  George  Rice  Trevor^  or  any  son  of 
his  body  or  any  issue  male  of  any  such  son,  shall  succeed 
to  the  title  and  dignity  of  Baron  Dynevor,  then  and  in 
such  case  and  immediately  thereupon,  and  so  often  as 
the  same  shall  happen,  the  said  manors  and  lordships 
and  other  hereditaments  hereby  released  shall  go  and 
remain  to  the  uses,  and  with,  under  and  subject  to 
the  powers,  provisoes  and  declarations  to,  upon,  for, 
with,  under  and  subject  to  which  the  same  premises 
would  have  stood  limited  and  settled  under  the  limita* 
tions  and  provisions  herein  contained,  if  the  person  who 
shall  so  succeed  to  the  title  and  dignity  of  Dynevor  as 
aforesaid,  were  dead,  and  if,  in  case  of  such  person  being 
a  son  of  the  said  George  Rice  Trevor  or  any  issue  male 
of  any  such  son,  there  were  a  failure  of  the  issue  male  of 
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tions,  should  be  entitled  to  the  actaal  freehold  or  inhe- 
ritance of  the  estates  :  and  with  a  proviso  that,  in  case 
Oecrge  Rice  Trevor,  or  any  son  of  his  body,  or  any  issue 
male  of  any  such  son,  should  succeed  to  the  barony  of 
Dynevar,  then  and  in  such  case  and  so  often  as  the  same 
should  happen,  the  estates  should  go  and  remain  to  the 
uses  to  which  the  same  would  have  stood  limited  under 
the  limitations  therein  contained,  if  die  person  who 
should  so  succeed  to  the  barony  of  Dynevor  were  dead, 
and  if,  in  the  case  of  such  person  being  a  son  of  George 
Rice  Trevor  or  any  issue  male  of  any  such  son,  there 
was  a  failure  of  the  issue  male  of  such  son:  and  also  with 
a  proviso  that  every  person  who,  under  the  limitations, 
should  become  entitled  to  the  estates  for  an  estate  in 
tail  male  in  possession*,  should,  within  one  year  after- 
wards, take  and  use  the  name  and  aims  of  Trevor;  and 
that  in  case  any  such  person  should  refuse  or  neglect  so 
to  do,  or  should,  at  any  time  afterwards,  discontinue  to 
use  such  name  or  arms,  or  in  case  George  Rice  Trevor, 
or  any  other  person  who,  at  the  time  of  his  so  becoming 
entitled,  should  use  such  name  and  arms,  should,  at  any 
time  thereafter  discontinue  to  use  the  same,  then  the 
estates  should  go  and  remain  to  the  uses  to  which  the 
same  would  have  stood  limited,  under  the  limitations 
therein  contained,  if  the  person  who  should  so  refuse, 
neglect  or  discontinue  were  dead,  and  if,  in  the  case  of 
such  person  being  a  son  of  George  Rice  Trevor  or  any 
issue  male  of  any  such  son,  there  were  a  failure  of  the 
issue  male  of  such  son. 


Exceptions 
taken  by 
Q.  R.  h 


revor. 


George  Rice  Trevor  excepted  to  the  report :  first,  be* 
cause  the  Master  had  not  inserted  in  the  draft,  imme- 

*  There  seems  to  be  some  incorrectness  in  this  proviso. 
In  its  commencement  it  is  confined  to  a  tenant  in  tail  male, 
but  aftervirards,  it  is  made  to  extend  to  Geo.  Rice  Trevor^  who 
was  tenant  for  life  only. 
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diately  after  the  limitations  to  his  first  and  other  sons  i84«. 

in  tail  male,  a  limitation  in  favour  of  his  daughter  and 
daughters. 


Secondly,  because  the  power  of  jointuring  ought  to 
have  authorized  him  to  charge  the  estates  with  a  clear 
yearly  rent-charge  not  exceeding  one-fiflh  of  the  ordi* 
nary,  annual  rental  of  the  estates,  to  be  payable  without 
any  deduction  whatsoever. 

Thirdly,  because  the  power  enabling  the  trustees  to 
lease  the  estates  during  the  minority  of  any  son,  ought 
to  have  been  a  power  enabling  them  to  lease  the  estates 
daring  the  minority  of  any  chUd  or  children  of  George 
Rice  Treoor. 

The  fourth  exception  was  as  follows :  *^  For  that  the 
said  draft  of  the  said  indenture  of  release  and  settlement^ 
contains  a  proviso  in  the  words  following  (that  is  to  say) : 
Provided  always  and  it  is  hereby  agreed  and  declared 
that,  in  case  the  said  George  Rice  7Vet>or,  or  any  son  of 
his  body  or  any  issue  male  of  any  such  son,  shall  succeed 
to  the  title  and  dignity  of  Baron  Dynevor,  then  and  in 
such  case  and  immediately  thereupon,  and  so  often  as 
the  same  shall  happen,  the  said  manors  and  lordships 
and  other  hereditaments  hereby  released  shall  go  and 
remain  to  the  uses,  and  vrith,  under  and  subject  to 
the  powers,  provisoes  and  declarations  to,  upon,  for, 
with,  under  and  subject  to  which  the  same  premises 
would  have  stood  limited  and  settled  under  the  limita- 
tions and  provisions  herein  contained,  if  the  person  who 
shall  so  succeed  to  the  title  and  dignity  of  Dynevor  as 
a/bresaid,  were  dead,  and  if,  in  case  of  such  person  being 
a  son  of  the  said  George  Rice  Trevor  or  any  issue  male 
of  any  such  son,  there  were  a  failure  of  the  issue  male  of 
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such  son :  Whereas  the  said  Master  oaght  not  to  have 
allowed  the  said  last-mentioned  proviso  to  be  contained 
in  the  said  draft;  but,  in  lieu  thereof,  ought  to  have 
inserted  a  proviso  in  the  words  following,  that  is  to 
say:  Provided  always  and  it  is  hereby  agreed  and 
declared  that,  in  case  the  title  and  dignity  of  Baron 
Dynevor,  shall  descend  to  or  devolve  upon  any  person 
or  persons  hereby  made  tenant  in  tail  fnaie,  of  the 
hereditaments  hereby  released,  or  to  or  upon  any  issue 
male  of  any  such  person  or  persons,  then  and  in  that 
case  and  so  often  as  the  same  shall  happen,  the  use  or 
uses  hereinbefore  limited  to  or  for  the  benefit  of  such 
person  or  persons  or  issue  male  as  aforesaid,  to  or  upon 
whom  the  said  title  and  dignity  shall  descend  or  devolve, 
of  and  in  the  hereditaments  hereinbefore  released  as 
aforesaid,  shall  cease,  determine  and  become  void  as  if 
such  person  or  persons  or  issue  male,  was  or  were  ac- 
tually dead  without  issue  male  of  his,  her  or  their  body 
or  bodies ;  and  then  and  in  such  case  the  hereditaments 
and  premises  hereby  released,  shall,  immediately  there* 
upon,  go  to  the  person  next  beneficially  entitled  in 
remainder  under  the  limitations  hereinbefore  contained, 
in  the  same  manner  as  if  the  person  or  persons  whose 
estate  or  estates  shall  so  cease,  determine  and  become 
void,  was  or  were  dead  without  issue  male  inheritable 
under  such  entail :  Or  otherwise  the  said  Master  ought 
to  have  inserted  a  proviso  in  the  words  following,  that  is 
to  say :  Provided  always  and  it  is  hereby  agreed  and 
declared  that,  in  case  the  title  and  dignity  of  Baron 
Dynevor  shall  descend  to  or  devolve  upon  any  person 
or  persons  hereby  made  tenant  in  tail  male  of  the  here- 
ditaments hereby  released,  or  to  or  upon  any  issue  male 
of  any  such  person  or  persons,  then  and  in  that  case 
and  so  often  as  the  same  shall  happen,  the  use  or  uses 
hereinbefore  limited  to  or  for  the  benefit  of  such  person 
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or  persons  or  issue  male  as  aforesaid  to  or  upon  whom 
the  said  title  and  dignity  shall  descend  or  devolve,  of 
and  in  the  hereditaments  hereinbefore  released  as  afore- 
said (provided  that  thert  shall  also  then  be  in  existence 
any  other  child  or  the  issue  male  of  any  other  child  of 
the  said  George  Rice  Trevor)  shall  cease,  determine  and 
become  void,  in  like  manner  as  if  the  child  of  the  said 
George  Rice  Trevor  who  or  whose  issue  male  shall  then 
so  succeed  to  the  said  barony,  were  not  only  actually 
dead,  but  as  if  there  were  also  an  utter  failure  or  extinc- 
tion of  male  issue  of  such  child  of  the  said  George  Rice 
Trevor;  and,  then  and  in  such  case,  the  hereditaments 
and  premises  hereby  released,  shall,  immediately  there- 
apon,  go  to  the  persons  next  beneficially  entitled  in 
remainder  under  the  limitations  hereinbefore  contained, 
and  in  the  8ame  manner  as  if  the  said  child  of  the  said 
George  Rice  Trevor  who  or  whose  issue  male  shall  then 
so  succeed  to  the  said  barony,  were  not  only  actually 
dead,  but  as  if  there  were  also  an  utter  failure  or  extinc- 
tion of  male  issue  of  such  child  of  the  said  George  Rice 
Trevor. 


184Q. 
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The  5th  exception  was  that,  instead  of  the  proviso  that 
every  person  who,  by  virtue  of  the  limitations,  should 
become  entitled  to  the  estates  for  an  estate  in  tail  male 
in  possession,  should,  within  one  year  after,  take  and 
use  the  name  and  arms  of  Trevor ;  and  that  in  case  any 
such  person  should  refuse  or  neglect  so  to  do,  or  should 
discontinue  to  use  such  name  and  arms,  or  in  case  G.  R. 
Trevor  or  any  other  person  who,  at  the  time  of  so  be- 
coming entitled,  should  use  such  name  and  arms  should, 
afterwards,  discontinue  to  use  the  same,  then  the  estates 
should  go  and  remain  to  the  uses  to  which  the  same 
would  have  stood  limited  if  the  person  who  should  so 
refuse,  neglect  or  discontinue,  were  dead,  and  if,  in  the 
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case  of  such  person  being  a  son  of  G.  Rice  Trevor  or 
any  issue  male  of  such  son,  there  were  a  failure  of  the 
issue  male  of  such  son ;  the  Master  ought  to  have  in- 
serted a  proviso  that  all  and  every  the  person  and  per* 
sons  who,  by  virtue  of  the  limitations,  should  become 
entitled  to  the  estates  for  an  estate  in  tail  male  in 
possession,  and  who  should  not  then  use  the  name  and 
arms  of  Trevor ^  should,  within  one  year  after,  take  and 
use  such  name  and  arms ;  and  if  any  such  person  or 
persons  should  neglect  or  refuse  so  to  do,  then  the  use 
or  uses  limited  to  such  person  or  persons  should  cease 
as  if  such  person  or  persons  was  or  were  actually  dead 
without  issue  male  of  his,  her  or  their  body  or  bodies, 
and  the  estates  should  thereupon  go  over  to  the  person 
or  persons  next  entitled  in  remainder,  in  the  same  man- 
ner as  if  such  person  or  persons  was  or  were  dead  with- 
out issue  male  inheritable  under  the  entaiL 


Exceptions  taktn 
by  the  eldest 
daughter  of 
G.  R.  Trevor. 


Ktceptions  taken 
by  the  younger 
daughters  of 
G.  R.  Trevor. 


Frances  Emily ^  the  eldest  daughter  of  George  Rice 
Trevor,  excepted  to  the  report,  because  the  draft  of  the 
settlement  did  not  contain  a  limitation  to  the  first  and 
other  daughters  of  George  Rice  Trevor  successively  in 
tail  male,  in  default  of  issue  male  of  the  sons :  and 
because  the  leasing  power  did  not  enable  the  trustees 
to  lease  the  estates  during  the  minority  of  any  child  or 
children,  but  only  during  the  minority  of  any  son  of 
George  Rice  Trevor. 

The  four  youngest  daughters  also  excepted  to  the 
report. 

They  insisted,  first,  that  the  estates  ought  to  have 
been  limited,  in  default  of  issue  male  of  the  sons,  to  all 
the  daughters  of  George  Rice  Trevor,  as  tenants  in 
common  in  tail  male  with  cross  remainders  amongst 
them  in  tail  male : 
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Secondly,  they  excepted  to  the  leasing  power  on  the 
same  ground  as  their  eldest  sister  had  done  : 

And,  thirdly,  they  contended  that  the  proviso  as  to 
taking  the  name  and  arms  of  Trevor,  ought  to  have 
provided  that  all  and  every  the  person  and  persons  who 
should  become  entitled  to  the  estates  for  an  estate  in 
tail  male  in  possession,  should,  within  one  year  after, 
take  and  use  the  name  and  arms  of  Trevor;  and  if  any 
such  person  or  persons  should  refuse  or  neglect  so  to 
do,  or  if  George  Rice  Trevor  should  discontinue  to  use 
such  name  and  arms,  the   use  or  uses  thereinbefore 
limited  to  such  person  or  persons,  should  cease  as  if,  in 
the  case  of  George  Rice  Trevor,  he  were  actually  dead, 
and  as  if,  in  the  case  of  any  other  person  or  persons,  he, 
she  or  they  was  or  were  actually  dead   without  issue 
male  of  his,  her  or  their  body  or  bodies,  and  thereupon 
the  estates  should  go  to  the  person  or  persons  next  bene- 
ficially entitled  in  remainder. 

The  eldest  daughter  also  took  a  similar  exception, 
omitting  the  words  printed  in  italics :  so  that  her  excep- 
tion was  applicable  to  the  case  of  the  daughters  being 
entitled  to  the  estates  in  succession. 


1848. 


Trevor 

V. 
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From  the  preceding  statement  it  appears  that  the  first  Summary  of  the 
in  each  of  the  three  sets  of  exceptions,  was  grounded  on  ^*^^*<"'*' 
the  omission,  in  the  draft  of  the  settlement,  of  a  limi- 
tation in  favour  of  the  daughters  of  George  Rice  Trevor. 
There  was,  however,  this  difference  between  Uiem: 
that,  while  George  Rice  Trevor  insisted,  merely,  that 
some  limitation  in  favour  of  his  daughters,  ought  to 
have  been  inserted  in  the  draft  immediately  after  the 
estates  in  tail  male  limited  to  his  sons,  his  eldest  daughter 
contended  that  the  limitation  ought  to  have  been  to  the 
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By  Lord  Hampden*^  will  relating  to  his  estates  in 
Sussex,  those  estates  were  devised,  directly,  to  Henry 
Brand  for  life  or  until  he  should  succeed  to  the  barony 
of  Dacre,  with  remainder  to  his  eldest  son,  Thomas 
Brand,  for  life  or  until  he  should  succeed  to  the  same 
barony,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  Henry  Brand  in  fee.  The 
will  relating  to  the  Bedfordshire  estates,  did  not  contain 
direct  devises,  but  was  an  executory  will.  The  trustees 
of  it  were  directed  to  settle  the  estates  to  which  it  related, 
on  George  Rice,  now  George  Rice  Trevor,  for  life,  with 
remainder  to  his  issue  in  tail  male  in  strict  settlement; 
subject  to  certain  conditions  as  to  taking  the  name  and 
arms  of  Trevor,  and  as  to  the  estates  going  over  on  the 
person  in  possession  of  them  becoming  entitled  to  the 
barony  of  Dynevor ;  and,  in  default  of  such  issue  of 
George  Rice,  the  testator  devises  his  Bedfordshire 
estates  to  Henry  Brand  in  fee.  He  then  directs  that 
the  intended  settlement  shall  contain  powers  enabling 
George  Rice  to  grant  leases  of  the  estates,  to  charge 
them  with  a  jointure  and  with  portions  for  younger 
children,  and  also  powers  of  sale,  exchange,  &c.,  and 
all  other  powers  usual  and  proper  in  settlements  of 
the  like  nature. 


The  draft  of  the  settlement  which  the  Master  has 
approved  of,  limits  the  Be^ordskire  estates  to  George 
Rice  Trevor  for  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male,  with  remainder  to 
Henry  Brand  in  fee,  omitting  altogether  the  daughters 
of  George  Rice  Trevor.  Now  it  so  happens  that  that 
gentleman  has  no  son,  but  he  has  five  daughters ;  and, 
consequently,  it  is  very  important  to  consider  whether 
the  draft  is  right  in  entirely  omitting  the  daughters. 
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Your  Honor  will  observe  that  that  question  depends, 
altogetlier,  upon  the  construction  which  is  to  be  put 
upon  the  word  '  issue'  in  the  will  disposing  of  the 
Bedfordshire  estates.  That  will  directs  those  estates  to 
be  settled  on  George  Rice  Trevor  for  life,  without  im- 
peachment of  waste  except  permissive  waste  or  spolia- 
tion, with  remainder  to  his  issue  in  tail  male,  Primd 
facie,  it  would  seem  to  be  beyond  all  doubt  that  a 
direction  to  settle  an  estate  on  a  given  individual  for  his 
life,  without  impeachment  of  waste,  with  remainder  to 
his  issue  in  tail  male  in  strict  settlement,  would  compre* 
hend  both  his  sons  and  his  daughters ;  and  if,  as  was 
the  case  with  respect  to  George  Rice  Trevor,  that  indi* 
vidual  had  no  issue  at  the  time  when  the  will  took 
effect,  the  settlement  would  be  confined  to  his  sons  and 
daughters. 

No  argument  upon  this  part  of  the  case,  can  be  founded 
on  the  will  disposing  of  the  Sussex  estates ;  for  the  two 
properties  are  very  differently  disposed  of.  The  Sussex 
estates  are  limited  to  Henry  Brand  (who  stood  in  the 
same  degree  of  relationship  to  the  testator  as  George 
Rice  Trevor  did)  for  his  life,  with  remainder  to  Thomas 
Brand,  his  eldest  son,  for  life,  with  remainder  to  the 
first  and  other  sons  of  Thomas  Brand  in  tail  male,  with 
remainder  to  Henry  Brand  in  fee:  so  that  there  is  no 
limitation  whatever  to  the  second  or  other  younger  sons 
of  Henry  Brand.  And,  although  Henry  Brand  and 
George  Rice  Trevor  were  related,  in  the  same  degree, 
to  the  testator,  the  limitations  of  the  two  estates  are 
altogether  different.  Besides,  as  the  Sussex  estates 
were  limited  to  Henry  Brand  in  fee,  on  failure  of  his 
eldest  son's  issue  male,  he  would  have  it  in  his  power 
to  make  any  provision  he  might  think  proper  for  his 
younger  sons,  for  his  daughters,  or  for  the  daughters  of 
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his  eldest  son.  The  Bedfordshire  estates,  however,  are 
not  limited,  ultimately,  to  Qeorge  Rice  Trevor  in  fee, 
but  to  Henry  Brand  in  fee. 

It  is  important,  when  we  are  considering  whether  the 
ordinary  meaning  of  the  word  *  issue,'  in  the  early  part 
of  this  will,  is  to  be  cut  down,  to  look  at  the  concluding 
clause  of  the  will,  where  the  testator  directs  that,  notp- 
withstanding  the  absolute  devises  contained  in  his  will 
of  the  Sussex  estates  in  favour  of  Henry  Brand  and  his 
son  and  issue  fnate,  a  settlement  shall  be  made  of  those 
estates  under  the  direction  of  Henry  Brand  and  Joseph 
Rogers,  so  as  to  include  powers,  provisions,  and  clauses 
similar  to  those  before  mentioned  concerning  his  Bedr- 
fordshire  estates.  Now  it  is  plain  that  the  testator,  when 
he  spoke  of  the  devises  of  his  Sussex  estates  in  favour 
of  Henry  Brand  and  his  son  and  issue  male,  meant 
devises  to  Henry  Brand  for  life,  with  remainder  to  his 
son  for  life,  with  remainder  to  the  first  and  other  sons 
of  that  son  in  tail  male ;  for  that  was  the  mode  in  which 
he  had  devised  his  Sussex  estates.  But,  in  the  pre- 
ceding part  of  this  will,  he  does  not  direct  his  Bedford^ 
shire  estates  to  be  settled  on  George  Rice  Trevor  and 
his  issue  male,  but  on  George  Rice  Trevor  for  life,  with 
remainder  to  his  issue  in  tail  male,  in  strict  settlement : 
and  as  he  has  used  diflferent  language  with  regard  to 
his  Bedfordshire  estates,  from  that  which  he  has  used 
with  regard  to  his  Sussex  estates,  he  could  not  meaa 
that  the  same  course  of  limitation  should  be  adopted  ia 
settling  both  of  them. 


We  submit  that,  unless  the  Court  can  find,  from  the 
will,  a  clear  and  distinct  intention,  on  the  part  of  the 
testator,  to  use  the  word,  *  issue,'  in  a  confined  and 
limited  sense,  that  word  must  have  its  ordinary  meaniu^; 
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given  to  it ;  and  then  it  will  comprehend  daughters  as 
well  as  sons.  And  as  the  testator  has  directed  his 
Bedfordshire  estates  to  be  settled  on  George  Rice 
Trevor  with  remainder  to  his  issue  in  tail  male  in  strict 
settlement,  those  estates  ought  to  be  settled  on  that 
gentlemen  for  life,  with  remainder  to  his  first  and  other 
sons  successively  in  tail  male,  with  remainder  to  his 
daughters  successively  in  tail  male. — [The  Kice-CAan- 
ceUor :  Supposing  that  the  daughters  are  to  take,  is  any 
question  raised  as  to  whether  they  are  to  take  in  succes- 
sion or  as  tenants  in  common  ?] — That  question  is  raised 
by  the  exceptions  which  the  daughters  have  taken  to 
the  ilfo^/er's  approval  of  the  settlement:  and  wc  sub* 
mit  that  they  must  take  successively  in  tail  male. 


1843. 


Trevor 

V. 

Trkvor. 


The  cases  of  Hart  v.  Middkhurst  (a)  and  Oddie  r. 
Woodford  {b\  and  particularly  the  latter,  show  that  the 
word, '  issue'  must  be  held  to  include  female  as  well  as 
male  issue,  unless  there  is  something  in  the  instrument 
to  show  that  the  testator  meant  to  use  that  word  in  a 
narrower  sense.  The  question  then  is  whether  there  is 
any  thing  in  this  will  to  cut  down  the  meaning  of  the 
word,  'issue/  It  will  be  said,  perhaps,  that,  as  the 
estates  are  to  be  held  in  tail  male,  they  cannot  be 
limited  to  the  daughters ;  but  we  have  before  shown 
that  estates  may  be  limited  to  daughters  in  tail  male, 
as  well  as  to  sons.  No  argument  upon  the  point  now 
in  discussion  can  be  drawn  from  the  will  of  the  Sussex 
estates,  for  the  reasons  which  we  have  before  stated. 
Indeed  that  will  rather  affords  an  inference  in  our  favour; 
for^  by  it  the  testator  has  limited  his  Sussex  estates  to 
the  sons,  not  to  the  issue  of  I'homas  Brand  in  tail  male : 

(a)  3  Atk.  371. 
(b)  3  Myl.  k  Or.  584,     See  pages  600  and  610. 
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and,  when  he  alludes  to  that  will  in  the  concladiog 
clause  in  the  will  of  his  Bedfordshire  estates,  he  says 
that  he  had  thereby  devised  his  Sussex  estates  to  the 
issue  male,  not  the  isstte,  of  Thomas  Broad.  It  will  be 
said  perhaps  tliat  the  expression  used  by  the  testator, 
is  not  *  issue,'  simply,  but, '  issue  in  tail  male,'  and  that 
that  expression  denotes  the  persons  on  whom  the  estates 
are  to  be  settled.  But  we  submit  that  the  word, '  issue ' 
denotes  the  persons,  and  the  words»  *  in  tail  male,'  the 
nature  of  the  estate  or  interest  which  they  are  to  take 
under  the  settlement. 


The  proviso  as  to  taking  the  name  and  arms  of  Trevor, 
is  applicable  to  daughters  as  well  as  to  sons.— [The 
Vtce-Chancelhr:  I  see  that,  in  this  will,  reference  is 
made  to  the  person  in  possession  of  the  estates,  becoming 
entitled  to  the  barony  of  Dynevor :  I  must  know,  there- 
fore, how  that  barony  was  held.] — ^The  barony  of 
Dynenor  was  a  barony  in  tail  male,  and,  therefore,  not 
descendible  to  females.  The  barony  of  Dacre  was  a 
barony  in  fee ;  and,  therefore  descendible  to  females  as 
well  as  males :  and  the  testator  says,  in  his  will  dis* 
posing  of  his  Sussex  estates,  that,  if  Thormu  Brand  or 
his  issue  male  shall  succeed  to  that  barony,  the  estate 
of  the  person  so  succeeding  (provided  that  there  shall 
be  then  in  existence  any  other  son  or  the  issue  male  of 
any  other  son  of  Thomas  Brand)  shall  determine  in  like 
manner  as  if  the  son  of  Thomas  Brand  who  or  whose 
issue  male  shall  succeed  to  that  barony,  were  not  only 
actually  dead,  but  as  if  there  were  also  an  entire  failure 
or  extinction  of  male  issue  of  such  son,  and  thereupon 
the  estates  shall  go  over  to  the  next  or  other  son  of 
I%mas  Brand  or  his  issue  male  to  be  entitled  under 
the  devises  aforesaid.  But,  in  the  will  directing  a  settle- 
ment to  be  made  of  his  Bedfordshire  estates,  he  says 
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that  those  estates  are  to  be  settled  apoo  George  Rice 
Trevor  for  life^  with  remainder  to  his  issue  in  tail  male 
in  strict  settlement,  upon  condition  that  all  person  or 
persons  from  time  to  time  to  come  into  possession  of 
those  estates^  shall,  within  one  year  afterwards^  take  the 
name  and  bear  the  arms  of  Trevor ^  and  also  upon  the 
like  condition  to  that  I  have  made  in  my  will  of  my 
jStttser  estates,  so  far  as  the  change  of  circumstances  will 
permit^  that  the  said  estate  shall  go  over  to  the  party 
next  entitled,  on  the  person  for  the  time  being  pos- 
sessed, becoming  entitled  to  the  barony  of  Dyneoor. 
The  testator,  therefore,  makes  a  distinction  between  the 
two  baronies.  Supposing  that  the  testator  had,  him- 
self, limited  the  estates  to  George  Rice  Tretor  for  life, 
with  remainders  to  his  sons  and  daughters  in  tail  male 
in  strict  settlement,  there  would  have  been  no  incon- 
sistency in  his  inserting  a  proviso  that  if  the  barony  of 
Dymvor  should  descend  to  a  person  entitled  to  the 
estates  in  possession,  the  estates  should  go  over.  It 
does  not  at  all  follow  that,  because  the  daughters  cannot 
take  the  barony  of  Dynevor,  therefore,  they  are  not  to 
take  the  estates  under  the  word  'issue.'  There  is 
nothing,  either  in  the  will  of  the  Sussex  estates  or  in  the 
provisoes  respecting  the  taking  of  the  name  and  arms 
of  Trewr  and  the  descent  of  the  barony  of  DyneooTf 
which  is  at  all  inconsistent  with  the  Bedfordshire  estates 
being  limited  to  daughters  as  well  as  to  sons. 


1849. 


Trxvoe 
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In  the  will  of  the  Sussex  estates,  the  testator  speaks 
of  issue  male;  but,  in  the  vrill  of  the  Bedfords/dre 
estates,  those  words  do  not  occur ;  and,  moreover,  those 
estates  are  not  given  over  except  *  in  default  of  such 
issue'  of  George  Rice  Trevor;  and,  there  being  no- 
thing, in  the  will,  to  alter  the  proper  meaning  of  the 
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1843.         wordy   Mssue/  we  submit  that   the  Master  was  not 
warranted  in  excluding  the  daughters  of  George  Rice 
Trevor        Trevor  from  the  limitations  of  the  settlement. 


V. 

Trevor. 


Mr.  Romilly  cited  Marshall  v.  Bousfield(c). 

Mr.  BetheU  and  Mr.  Wickens,  for  Mr.  Rice  IVevor^s 
eldest  daughter : 

We  rely  on  the  plain  and  natural  meaning  of  the 
word,  *  issue.*  The  onus  of  showing  that  the  testator 
used  that  word  in  a  different  sense,  lies  entirely  on  the 
other  side.  The  Master  seems  to  have  taken  it  for 
granted  that  the  testator  intended  the  course  of  limita* 
tion  with  respect  to  his  Bedfordshire  estates,  to  be 
similar  to  that  with  respect  to  his  Sussex  estates.  But 
there  is  a  very  material  difference  between  the  two 
wills.  In  the  will  relating  to  the  Sussex  estates^  all 
the  sons  of  Henry  Brand,  except  the  eldest,  are  omit- 
ted ;  and,  on  failure  of  issue  male  of  that  son,  those 
estates  are  given  to  Henry  Brand  in  fee.  In  the  will 
of  the  Bedfordshire  estates,  an  intention  is  manifested 
that  the  issue  in  general  of  George  Rice  Trevor  should 
take  the  estates,  in  tail  male :  and,  if  they  fail,  to  whom 
are  those  estates  to  go?  Not  to  George  Rice  Trevor, 
but  to  Henry  Brand  in  fee.  Consequently  the  prin- 
ciple of  the  Master's  decision,  namely,  that  there  was 
to  be  a  conformity  of  settlement  with  regard  to  the  two 
estates,  entirely  fails. 

The  proviso  as  to  taking  the  name  and  arms  o(  Trevor, 
is  applicable  to  the  daughters  as  well  as  to  the  sons ; 
and  nothing  is  more  common,  in  wills  and  settlements, 

(c)  2  Madd.  166. 
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than  to  direct  that  daughters  and  their  husbands,  as      184a 

well  as  sons  and   their  issue,  shall  take  and  use  the 
name  and  arms  of  the  author  of  the  instrument. 


It  was  contended,  before  the  Master,  that  the  per- 
sons to  take,  must  be  those  only  who  are  within  the  line 
of  inheritance  to  the  barony  of  Di/nevor :  but  we  say 
that  the  contrary  is  quite  plain ;  for  the  testator  mani- 
festly intended  to  prevent  his  name  and  estates  from 
being  merged  in  the  title  and  possessions  of  the  barony 
of  Dynevar;  and  therefore  the  issue  who  can  not,  by 
any  possibility,  inherit  the  title  of  Dynevor,  ought, 
rather,  to  be  the  more  favoured  objects  of  the  settle* 
ment. 

It  will  be  said,  on  the  other  side,  that,  in  the  will  of 
the  Bedfordshire  estates,  the  testator  did  not  use  the 
woixls  *  issue  in  tail  male,'  in  their  proper,  legal,  tech- 
nical sense  :  but,  on  referring  to  the  will  of  the  Sussea: 
estates,  it  will  be  seen  that  the  testator  understood  the 
correct  meaning  and  effect  of  each  of  those  words ;  and 
that,  wherever  he  used  the  uord,  *  issue,'  for  the  pur- 
pose of  describing  sons  alone,  he  used  that  word  in 
connexion  with  the  adjective  'male;'  consequently, 
when  he  used  it  by  itself,  he  meant  it  to  include  more 
than  issue  of  the  male  sex. 

l*he  concluding  clause  of  the  will  relating  to  the 
Bedfordshire  estates,  which  has  been  so  ably  com- 
mented upon  by  the  SoUcitor-genera/,  shovrs  that  the 
testator,  instead  of  intending  (as  the  Master  has  sup- 
posed) that  the  will  of  the  Sussex  estates  should  control 
the  settlement  to  be  made  of  the  Bedfordshire  estates, 
meant  that  the  latter  should  control  the  former :  for  he 
has  expressly  declared  that  the  settlement  of  his  Sussex 
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estates,  should  include  such  powers,  provisions  and 
clauses,  mutatU  mutandis^  as  were  thereinbefore  men- 
tioned respecting  his  Bedfordshire  estates.  We$t  v. 
JSrrissey  (d) ;  Ashton  v.  Ashton  (e) ;  Martin  and  David- 
son on  Conveyancing  (/). 

Mr.  Daniell,  for  the  four  youngest  daughters  of 
George  Sice  Trevor,  said  that  the  proviso  with  respect 
to  taking  the  name  and  arms  of  Trevor,  was  differently 
expressed  in  the  two  wills;  that,  in  the  will  of  the 
Sussex  estates,  it  commenced  thus :  **  provided  that 
every  person  who,  under  the  devises  aforesaid,  may  come 
into  the  possession  of  the  said  devised  estates"  &c. : 
but,  in  the  will  of  the  Bedfordshire  estates,  the  proviso 
began  as  follows :  ^*  Upon  condition  that  all  person  or 
persons^  from  time  to  time  to  come  into  possession  of 
the  said  settled  estates ;"  which  showed  that  the  testa- 
tor contemplated  that  more  persons  than  one  might,  at 
the  same  time,  become  entitled,  in  possession,  to  his 
Bedfordshire  estates. 

The  Vice-ChanceUor : — It  seems  to  me  that  the  prin- 
cipal question  for  my  consideration,  is  whether  the 
words  '  in  tail  male,'  are  descriptive  of  the  persons  who 
are  to  take,  or  of  the  inheritance  which  the  takers  are 
to  have. 

Mr.  Stuart,  Mr.  L.  Wigram  and  Mr.  Hodgson,  for 
Henry  Trevor,  late  Henry  Brand: 
We  submit  that  the  settlement  which  the  Master  has 
approved  of,  is  a  proper  execution  of  the  trust  created 
by  the  will  of  the  Bedfordshire  estates. 


(d)  2  P.  W.  349;  and 
3  Bro.  P.  C.  347.  See  p.  335, 
1st  edit 

{e)  I  Harg.  Col.  Jur.  402. 


(/)  Vol.  4,  p.  609,  note, 
as  to  the  meaning  of  the 
term  *  strict  settlemenu' 
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The  word  '  issue/  standing  by  itself,  does  not  mean 
sons  and  danghtera  only^  but  comprehends  sons  and 
daughters  and  all  their  descendants,  both  male  and 
female.    When  the  words,  *  in  tail  male/  are  added  to 
the  word,  '  issue/  the  meaning  of  that  word  is  confined 
to  sons  and  their  male  descendants.    If  the  testator  had 
devised  his  Bedfordshire  estates,  directly,  to   George 
Rice  Trevor  for  life,  with  remainder  to  his  issue  in  tail 
male,  then  that  gentleman  would  have  taken  an  estate 
in  tail  male.    The  devise,  however,  is  executory,  and 
the  words, '  in  strict  settlement'  are  added  to  it;  there- 
fore, George  Rice  TVevor,  instead  of  being  tenant  in  tail 
male,  has  been  properly  made  tenant  for  life ;  and  his 
issue  of  the  description  pointed  out,  instead  of  taking 
by  descent  from  him,  must  take  as  purchasers  upon  his 
decease,  that  is,  the  estates  must  be  settled  on  George 
Rice  Trevor  for  life,  with  remainders  to  his  sons  suc- 
cessively in  tail  male :  and  that  is  the  mode  of  limita^* 
tion  adopted  by  the  Master.    According  to  the  argu* 
ment  in  support  of  the  exceptions,  the  words  *  issue  in 
tail  male/  comprise  females  as  well  as  males  in  the  first 
generation,  but  males  only  in  the  subsequent  genera- 
tions.   According  to  our  construction,  those  words  have 
tbe  same  meaning  throughout ;  that  is,  they  mean  issue 
male  in  all  the  subsequent  generations,  as  well  as  in  the 
first. — [The   Vice'Ckancellor :   If  sons  are  to  take  in 
tail  male  under  the  words  '  issue  in  tail  male,'  why  are 
not  daughters  to  take  in  tail  male  under  those  words  ?] 
— Because  the  words,  '  in  tail  male,'  apply  to  the  issue. 
— [The  Vice-Chancellor:   The  words,  '  in  tail  male' 
are  a  qualification  of  the  inheritance  which  the  takers 
are  to  have :  you  construe  the  words, '  with  remainder  to 
his  issue  in  tail  male/  as  if  they  were,  '  with  remainder 
to  his  issue  male.'] — Yes  ;  because  a  devise  to  J,  in  tail 
male,  gives  A,  an  estate  in  tail  male. 
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It  was  said,  by  the  connsel  in  support  of  the  excep- 
tions, that,  in  construing  the  will  of  the  Bedfordshire 
estates,  we  are  to  have  regard  to  the  will  of  the  Sussex 
estates  ;  but,  when  we  look  at  that  latter  will,  we  find 
that,  under  it,  daughters  could  not,  by  any  possibility, 
take. 


[The  Vice-Chancellor : 

The  testator,  in  that  will,  has  passed  over  all  the  sons 
of  Henry  Brand,  except  the  eldest] 

Nothing  can  show,  more  plainly,  that  the  testator 
intended  nobody  to  take  under  the  settlement  which  he 
directed  to  be  made  except  a  person  who  might  become 
entitled  to  the  barony  of  Di/nevor,  than  the  direction 
that  the  estates  should  go  over  on  the  person  for  the 
time  being  possessed  of  them,  becoming  entitled  to  that 
barony ;  and  we  know  that  no  female  whatever  could 
become  entitled  to  that  barony.  The  power  to  portion 
younger  children,  also  shows  how  little  daughters  were 
in  the  testator's  contemplation. — [The  Vice-Chancellor : 
As  the  eldest  son  was  to  be  tenant  in  tail  male,  and  the 
younger  children  were  to  take  in  remainder  only,  it  was 
reasonable  to  give,  to  the  father,  a  power  of  portioning 
his  younger  children.] 

Mr*  Hodgson : 

Many  of  the  cases  that  have  been  cited  in  support  of 
the  exceptions,  arose  upon  marriage  articles :  but  such 
cases  are  not  much  in  point  where  the  question  arises 
on  a  will ;  for,  to  use  the  language  of  Sir  William 
Grant,  in  Blachburn  v.  Stables  (g),  the  object  and  pur- 
pose of  marriage  articles,  furnish  an  indication  of  in  ten- 

(g)  *i  Ves.  &  Beam.  369. 
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tion  which  must  be  wanting  in  wills.  All  persons  who 
take  under  a  will,  are  volunteers ;  but,  under  marriage 
articles,  the  issue  are  purchasers :  they  are  the  principal 
objects  of  the  articles,  and  they  are  the  persons  in  whose 
favour  the  articles  are  to  be  construed.  So  that,  if  the 
words  are  large  enough  to  include  all  the  children,  they 
must  all  take.  But,  when  you  have  to  put  a  construction 
on  a  will,  you  have  no  such  grounds  to  go  upon ;  you 
must  be  guided  by  the  words,  taken  in  connexion  with 
the  other  parts  of  the  will ;  and,  if  the  context  does  not 
show  that  the  testator  intended  the  words  to  have  any 
other  than  their  ordinary  and  correct  meaning,  the  Court 
will  not  give  them  a  more  extensive  operation. 
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In  this  case  the  testator  has  directed  his  Bedfordshire 
estates  to  be  settled  on  George  Rice  Trevor  for  life, 
without  impeachment  of  waste,  except  permissive  waste 
or  spoliation,  with  remainder  to  his  issue  in  tail  male  in 
strict  settlement  Now,  what  I  collect  from  that  direc- 
tion, is  that  the  testator  meant  the  estates  to  be  settled 
on  George  Rice  Trevor  in  tail  male,  in  the  way  of  strict 
settlement ;  that  is,  he  was  to  take  for  life,  and  his  issue 
in  tail  male  were  to  take  as  purchasers.  The  words 
'  issue  in  tail  male'  mean  such  issue  as  will  take  under 
a  limitation  in  tail  male  either  existing  or  to  be  created, 
and,  if  they  are  to  take  in  strict  settlement,  they  must 
take  as  purchasers.  The  Duke  of  Devonshire  v.  Caven- 
dish  (h)  ;  Douglas  v.  Congreve  (t). 

The  testator,  after  directing  that  the  estates  shall  go 
over,  on  the  person  in  possession  becoming  entitled  to  the 
barony  otDynevor,  says :  "  and,  in  default  of  such  issue 
of  the  said  George  Rice,  I  devise  my  said  Bedfordshire 


(A)  4  T.  R.  741,  note. 


(i)  1  Beav.  SO* 
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estate  unto  the  said  Henry  Brandy  his  heirs  and  assigns 
for  ever  ;*'  that  is,  such  issue  as  might  succeed  to  the 
barony  of  Dynevor.  If  tlie  testator  had  intended  to  pro- 
vide for  aU  the  issue  of  George  Rice  Tret>or,  he  would 
not  have  given  the  estates  to  Henry  Brandy  except 
in  case  George  Rice  Trevor  should  die  without  issue 
generally. 

The  Soliciior^eneral,  in  reply : 

The  word  '  issue/  in  this  case,  meanSi  not  all  the 
descendants  of  George  Rice  Trevor,  however  remote, 
but  his  descendants  who  are  to  take  the  estates  as  pur- 
chasers after  his  death  ;  and  the  words,  *  in  tail  male/ 
describe  the  interest  which  they  are  to  take.  It  is  per- 
fectly true  that,  if  the  estates  had  been  devised,  directly, 
to  George  Rice  Trev&r  for  life,  with  remainder  to  his 
issue  in  tail  male,  he  would  have  taken  an  estate  in  tail 
male :  but  the  trust  in  this  case  is  executory ;  and  it  is 
quite  contrary  to  the  principles  of  this  Court,  to  con^ 
strue  an  executory  trust  in  the  same  way  as  it  would 
construe  an  executed  devise.  Where  an  estate  is  de- 
vised to  A.  for  life,  with  remainder  to  his  issue  m  tail 
male,  the  words  *  in  tail  male '  are  held  to  apply  to 
the  party  himself.  But,  in  this  case,  the  estates  are 
to  be  settled  on  G.  R.  Trevor  for  life,  without  impeach^ 
ment  of  waste,  with  remainder  to  his  issue  in  tail  male. 
To  whom  then  do  the  words, '  in  tail  male'  apply?  Not 
to  Mr.  Trevor f  but  to  his  issue,  who  are  to  take  as  pui->- 
chasers  on  the  determination  of  his  life-estate.  Accord- 
ino-  to  the  argument  in  support  of  the  report,  both  the 
persons  who  are  to  take  and  the  estate  which  they  are 
to  take,  are  described  by  the  same  vrords. 

I  will  now  proceed  to  make  a  few  observations  on  that 
clause  in  the  ^vill  which  has  reference  to  the  estates 
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going  over  on  the  person  in  possession  succeeding  to  1842. 

the  barony  of  Dynemr*  The  testator  says :  ''  And  also 

upon  the  like  condition  to  that  I  have  made  in  my  will 

of  my  Sustex  estate^  so  far  as  the  change  of  circum-       j^gvoa. 

stances  will  permit,  that  the  said  estate  shall  go  over 

&c/'    Now»  supposing  that  the  daughters  were  not  to 

take  the  Bedfordshire  estates,  there  would  be  no  change 

of  circumstances  whatever,  as  regards  the  title  and  the 

estates.     For  the  sons  of  T.  Brand  were,  all  of  them, 

in  the  line  of  sueeesston  to  the  barony  of  Dacre;  and 

the  8OQ8  of  George  Rice  Trevor  were,  all  of  them,  in  the 

line  of  succession  to  the  barony  of  Dynevor,    But,  if 

the  Bedfordshire  estates  were  to  go  to  the  daughters 

of  G.  R.  Trevor,  that  is,  to  persons  who  could  not 

succeed  to  the  barony  of  Difuevor,  then  a  change  of 

circumstances  would  take  place. 

The  two  wills  were  made  at  very  nearly  the  same 
time;  and  the  will  of  the  Bedfordshire  estates  refers  to 
the  will  of  the  Sussex  estates.  In  the  latter  we  find 
that  f  he  testator  repeatedly  uses  the  words '  issue  male,' 
not  *  issue,'  by  itself;  but,  in  the  former,  he  uses  the 
word  '  issue'  simply.  Again,  in  the  will  of  the  Sussex 
estates,  the  person  in  possession  of  them  is  always 
spoken  of  as  a  male  and  in  the  singular  number ;  but, 
in  the  corresponding  parts  of  the  will  of  the  Bedfordshire 
estates,  the  term  '  persons'  is  used,  as  well  as  '  person,' 
and  there  is  nothing  to  denote  the  sex  of  the  person  or 
persons.  Why  did  the  testator  use  these  different  ex- 
pressions in  his  two  wills,  which  were  so  nearly  con- 
temporaneous with  each  other,  if  he  meant  issue  of  the 
same  description  to  take  under  both  of  them  ? 

The  word  '  issue'  is  a  word  of  purchase :  it  describes 
the  persons  who  are  to  take,  as  purchasers,  on  the  deter- 
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1842.  mination  of  G.  R.  Trevor's  life-estate;  and,  therefore, 

it  must  be  confined  to  issue  in  the  first  generation,  that 
iS|  to  sons  and  daughters :   and   the  wordsi  '  in  tail 
Trevor.       ni^^l^/  describe  the  estate  which  the  issue  are  to  take. 

The  Vice-Chancellor  : 
Before  I   decide  the  question  raised  by  this  first 
exception,  I  must  consider,  attentively,  the  language  of 
the  instrument  on  which  it  has  arisen. 


G.  R.  Trevors       .  The  questions  raised  by  the  second  exception  taken 
second  exception.  ^^  f.^^^^^  j^^^   yy^^^^  ^^^^  whether  the  power  of 

jointuring  ought  not  to  have  enabled  him  to  charge  the 
estates  with  a  rent-charge,  the  amount  of  which  was  not 
to  vary  as  the  rents  varied,  but  was  to  be  fixed  at  one 
fifth  of  the  rental  at  the  time  of  exercising  the  power ; 
and  whether  the  jointure  was  to  be  subject  to  or  free 
from  any  deduction  on  account  of  the  expenses  of 
managing  the  estates,  repairs  &c.* 

The  Solicitor'-general  and  Mr.  RomiUy,  in  support 
of  the  exception. 

Mr.  Stuart,  Mr.  L.  Wigram  and  Mr.  Hodgson, 
contri. 

The  Vice-Chancellor: 

I  do  not  think  that  the  testator  meant  that  the  join* 
ture  should  vary  in  amount,  de  anno  in  annum ;  for  he 
says,  in  his  will,  that  the  jointure  shall  not  exceed  in 

♦  It  18  laid  down  in  Sir  Edw.  Sugtfens  Treat,  on  Pow. 
vol.  3,  p.  315,  6th  edition,  that  a  general  power  to  jointure  to 
a  particular  amount,  without  expressing  that  it  shall  be  clear 
of  taxes,  will  only  enable  an  appointment  of  the  jointure 
subject  to  natural  out-goings ;  as  parochial  payments,  repairs 
^c.    See  the  three  following  pages  of  the  same  work* 


CASES   IN    CHANCKIIY. 


J  37 


amount  one-fifth  of  the  then  annual  rental  of  the  estates, 
that  is,  the  annual  rental  at  the  time  of  appointing  the 
jointure.  The  word  '  ordinary/  which  is  used  in  the 
will  and  which  the  Master  has  inserted  in  the  draft  of 
the  settlement,  seems  to  me  to  have  no  distinct  mean- 
ing, and,  therefore,  I  shall  reject  it.  I  think  that  the 
'  rental '  must  be  taken  to  be  the  amount  which  is 
receivable  by  the  landlord  by  way  of  rent,  after  the 
deductions  which  tenants  are  entitled  to  make.  The 
word  *  clear,'  however,  ought  to  be  inserted  in  order  to 
avoid  any  question :  and  then  the  power  to  jointure  will 
stand  thus :  ''  any  clear  annual  sum  or  yearly  reiit- 
chaise,  not  exceeding  in  amount,  for  any  such  wife* 
one  fifth  part  of  the  annual  rent  payable  at  the  time  of 
making  the  limitation  or  appointment." 
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The  Vice-chancellor  :  85th  July. 

The  question  raised  by  the  first  exception  taken  by  Judgment  on  ^ 
each  of  the  three  sets  of  exceptants  in  this  case,  depends  ^^^^  Exception. 
entirely  on  the  meaning  of  the  words  "  in  tail  male." 

The  testator  devised  all  his  Bedfordshire  estates  to 
certain  persons,  upon  trust  that  they  should  settle  and 
convey  the  same  to  the  use  of  or  in  trust  for  George 
Rice,  for  life,  without  impeachment  of  waste  except 
permissive  waste  or  spoliation,  with  remainder  to  his 
issue  in  tail  male,  in  strict  settlement.  I  agree  with 
Mr.  Hodgson  that  the  words :  "  in  strict  settlement," 
are  to  be  referred  to  the  mode  in  which  the  first  taker  is 
to  take,  and  that  they  have  no  effect  whatever  on  the 
limitations  which  are  to  be  made  to  those  who  are  to 
take  after  him.  The  settlement  would  be  equally  a 
strict  settlement,  whatever  might  be  the  form  of  limita- 
tion to  the  issue  of  the  first  taker.  Those  words  mean 
merely  that  the  limitation  of  the  estate  to  the  first  taker, 


13» 


CASES   IN   CHANCERY. 


1842. 


TaEVOR 

V, 

Trevor. 


shall  not  be  such  as  to  enable  him  to  disappoint  thet>b- 
vious  intention  of  the  settlor  or  testator,  that  the  children 
of  the  first  taktsr  should  take  after  him ;  and,  therefore,  the 
mode  was  introduced  of  either  stiictly  tying  down  the 
first  taker  to  an  estate  for  life,  or  giving  him  an  estate 
for  99  years  if  he  should  so  long  live  ;  and,  if  he  took 
an  estate  of  freehold,  of  limiting  the  estate  to  trustees  in 
trust  to  preserve  contingent  remainders  during  his  life. 

Then  the  expression,  in  this  case,  being  to  George  Rice 
for  life,  with  remainder  to  his  issue  in  tail  male  in  strict 
settlement,  it  is  plain  that  the  estate  to  be  taken  is  an 
estate  in  tail  male«  The  only  question  then  is,  who 
are  to  take  ?    The  answer  is,  the  issue. 

Tliat  the  words :  "  in  tail  male,"  or :  "  in  fee-simple," 
or  words  of  that  description,  do  not  describe  the  taker, 
but  describe  only  the  estate  which  the  taker  is  to 
have,  appears  to  me  to  be  manifest  to  anybody  who 
will  consider  the  language  which  is  used  by  Littleton, 
In  his  first  section  he  says :  **  Tenant  in  fee-simple  is  he 
who  has  lands  and  tenements  to  hold  to  him  and  his 
heirs  for  ever:"  and  then,  in  his  13th  section,  after 
having  said  that  tenant  in  tail  is  by  force  of  the  statute 
of  Westminster  2d,  cap.  1,  he  says:  ''  that  tenant  in  tail 
is  in  two  manners  ;  that  is  to  say,  tenant  in  tail  general, 
and  tenant  in  tail  special."  In  his  next  section  he  pro- 
ceeds to  state  what  a  tenant  in  tail  general  is ;  and  he 
says :  ''  tenant  in  tail  general  is  where  lands  are  given 
to  a  man  and  to  his  heirs  of  his  body  begotten."  Then, 
in  his  16th  section,  he  says :  "a  tenant  in  tail  special  is 
where  lands  are  given  to  a  man  and  bis  wife  and  to  the 
heirs  of  their  two  bodies." 

It  seems  to  me,  therefore,  that  the  language  of  the 
law  is  perfectly  clear,  and  has  a  defined  meaning ;  and 
that  the  words  "  in  tail  male,"  no  otherwise  describe  tlie 
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interest  or  estate  which  those  descended  from  the  issue 
are  to  have,  than  as  they  describe  the  interest  which,  in 
the  first  instance,  the  issue  themselves  are  to  take :  for 
the  subsequent  takers  will  take  by  descent  and  not  by 
purchase.  And  it  is  quite  clear  that,  if  you  name  the 
first  takers  and  then  describe  the  estate  which  they  are 
to  have,  it  will  be  by  virtue  of  that  estate  that  the  issue 
descended  from  them,  will  take.  In  that  sense  it  may 
be  said  that  the  words  do  describe  the  persons  who  are 
to  take ;  but  those  words  do  not  describe  the  persons 
who,  in  the  first  instance^  are  to  take  that  estate  which 
is  to  descend  to  heirs  of  a  particular  description. 
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Now,  upon  the  words,  as  they  stand  by  themselves, 
it  is  clear  to  my  mind  that  the  testator  meant  that 
estates  in  tail  male  should  be  limited  to  those  who  were 
to  take  immediately  in  remainder  after  the  tenant  for 
life:  and  that  that  is  his  meaning,  is  confirmed  by 
adverting  to  this  circumstance,  namely,  that,  in  the  first 
will  which  he  has  made,  that  is  the  will  of  the  Sussex 
estates,  when  he  has  occasion  to  speak  of  issue  male,  he 
uses  those  very  words.  Therefore,  if  he  had  meant  that 
the  issue  of  the  first  taker  of  the  Bedfordshire  estates, 
should  be  the  issue  male,  I  must  suppose  that  he  would 
have  said  so.  Instead  of  which  he  has  cautiously 
abstained  from  using  the  language  which  is  found  in 
the  first  will,  and  has  used  language,  in  the  second  will, 
which,  in  my  opinion^  does  clearly  show  that  the  parties 
who  are  to  take  in  remainder  after  the  tenant  for  life, 
are  the  issue  generally,  that  is  the  children  of  Mr. 
Rice  Trevor.  Therefore,  the  first  in  each  of  the  three 
sets  of  exceptions,  must  be  allowed  :  and  I  shall  there- 
fore declare  that,  according  to  the  true  construction 
of  the  second  will,  the  persons  who  are  to  take  in 
remainder  after  George  Rice  Trevor,  are  his  children. 
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Argument  on 
the  client 
dauifhttrs  first 
exception. 


The  mode  in  which  they  are  to  take,  will  be  for 
subsequent  consideration. 


Mr.  Bethell  and  Mr.  Wickens^  in  support  of  the 
first  exception  taken  by  Frances  Emily  Trevor : 

The  Court,  in  carrying  the  testator's  directions  into 
effect,  ought  to  follow  the  same  rule  with  respect  to 
daughters  as  ekists  with  regard  to  sons ;  that  is,  it  ought 
to  limit  the  estates  to  the  first  and  other  daughters, 
successively,  in  tail  male.  We  have  not  been  able 
to  find  any  case  in  which  the  point  now  under  con- 
sideration has  been  determined.  There  is  nothing 
except  the  expression  in  the  judgment  in  Hart  v. 
Middlehurst  (k),  which  has  any  bearing  on  it :  and, 
there  Lord  Hardwicke  seems  to  intimate  that  the  same 
mode  of  limitation  should  be  adopted  with  regard  to 
daughters,  as  with  regard  to  sons :  and  that  seems  to 
us  to  be  consonant  to  the  intention  of  the  testator, 
as  it  is  to  be  collected,  from  the  general  scope  and 
tenor  of  his  will.  His  general  intention  seems  to  have 
been,  to  found  a  family  of  opulence  and  consequence  in 
Bedfordshire,  and  to  perpetuate  the  name  of  Trevor  in 
that  county  :  and  that  intention  will  be  defeated  unless 
his  estates  in  that  county  are  preserved  entire.  One 
can  hardly  suppose  that  the  testator  could  have  in- 
tended that  his  estates  should  be  parcelled  out  amongst 
five  or  more  proprietors,  each  of  whom  was  to  bear 
the  name  and  arms  of  Trevor.  The  consequence  of 
which  would  be  that  the  importance  of  the  family  would 
be  materially  impaired.  Moreover,  it  is  quite  clear  that 
the  testator  intended  his  estate  to  go  over  whole  and 
entire. 


(k)  3  Atk.  371. 
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The  expression, '  strict  settlement,*  means  two  things : 
first,  that  the  parent  should  be  made  tenant  for  life, 
and,  next,  that  his  children  should  take  in  succession 
to  each  other. 

It  may  be  said,  perhaps,  that  the  testator  has  contem.. 
plated  the  possibility  of  a  plurality  of  persons  coming 
into  possession  of  his  estates,  and  that  that  cannot  hap- 
pen unless  the  daughters  take  as  tenants  in  common. 
But  the  truth  is  that  no  argument  can  be  derived  from 
the  loose  language  of  a  will  like  this,  which  merely 
points  out,  in  general  words,  what  is  to  be  done  in  a 
more  exact  and  formal  manner,  at  some  future  time ; 
and  then  the  testator's  general  purpose  and  intention 
must  be  the  guide. 

Mr.  Daniell  appeared  for  the  younger  daughters ; 
but— 

The  Vice-Chancbllor,  without  hearing    him, 
said  : 

The   clause   as  to  taking  the  name   and   arms   of  Judgment  on 


Trevor,  points  to  the  case  of  several  persons,  as  well  as 
to  the  case  of  a  single  person  coming  into  possession  of 
the  estates :  and,  therefore,  it  is  applicable  to  the  case 
of  the  daughters  coming  into  possession,  collectively. 
And,  in  my  opinion,  that  clause  cannot  be  considered 
as  pointing  to  the  case  of  one  of  the  daughters  and  her 
husband  coming  into  possession ;  because  the  testator 
says:  ''And  also  upon  the  like  condition  to  that  I  have 
made  in  my  will  of  my  Sussex  estate,  so  far  as  the 
change  of  circumstances  will  permit,  that  the  said  estate 
shall  go  over  to  the  party  next  entitled  on  the  person 
for  the  time  being  possessed,  becoming  entitled  to  the 
barony  of  Di/nevar"  So  that  he  refers  to  what  he  had 
done  by  his  will  of  the  Sussex  estates.    And  there  we 
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find  that,  in  case  any  person  becoming  entitled  in  pos- 
session to  those  estates,  shall  neglect,  refuse,  or  discon- 
tinue to  take  and  use  the  name  and  arms  of  TVeoor,  the 
estate  of  that  person  is  to  cease,  if  a  tenant  for  life,  as 
if  he  were  then  actually  dead,  and,  if  a  tenant  in  tail,  as 
if  he  were  actually  dead  and  there  were  also  an  utter 
extinction  or  failure  of  his  issue  male,  or  of  the  issue 
male  of  the  ancestor  through  whom  he  acquired  his 
estate  tail*.  That  clause  seems  to  me  to  exclude  the 
notion  of  the  word,  '  persons,*  being  applicable  to  a 
daughter  and  her  husband ;  and,  consequently,  the  in- 
ference that  the  word  '  persons '  applies  to  daughters 
taking  collectively,  remains  in  full  force. 


Besides,  in  limiting  estates  in  strict  settlement,  it  is 
more  usual  to  limit  them 'to  daughters  as  tenants  in 
common,  than  in  succession. 

Mr.  JBethett:  Your  Honor*%  decision  upon  that  ex- 
ception disposes,  in  effect,  of  all  the  exceptions  taken 
by  the  daughters,  except  that  which  relates  to  the 
taking  of  tlie  name  and  arms. 


Argument  on 
G.  R.  Trevor's 
fituHh  exception. 


The  Solidtor-general  and  Mr.  Ramilly,  in  support 
of  G.  R.  Trevor's  fourth  exception : 

This  exception  applies  to  the  clause  which  directs 
that  the  Bedfordshire  estates  shall  go  over,  on  the  paily 
in  possession  of  them  succeeding  to  the  barony  of 
Dj/uevor.    The  Master  has  framed  that  clause  so  that 


*  It  is  submitted  that  the  clause  in  the  wtH  of  the  Sussex 
estates  to  which  the  testator  referred,  was  not  the  clause 
relating  to  the  taking  of  the  name  and  arms,  but  that  relating 
to  succession  to  the  barony  of  Dacre. 
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it  applies  to  George  Rice  Trewr^  as  well  as  to  his  issue 
male,  succeediDg  to  the  barony.  We  contend  that  it 
ought  not  to  have  included  George  Rice  Trevor. 

Your  Honor  will  observe  that  there  is  a  difference 
between  the  limitations  of  the  two  estates,  ^nd  the  par- 
ties stood   somewhat  in   a  different  position.     Henry 
Brand,  who  was  the  first  tenant  for  life  of  the  Sussex 
estates,  was  the   heir  presumptive  to  the   barony   of 
Dacre;  and,  therefore,  he  might  or  might  not  succeed 
to  it.    But  Mr.  Rice  Trevor  was  the  heir  apparent  to 
the  barony  of  Dynevor,  and,  consequently,  on  the  death 
of  his  father,  he  would,  of  necessity,  succeed  to  that 
barony.    The  question,  therefore,  is  whether  the  tes- 
tator, from  the  different  wording  of  his  will,  did  not 
mean  differently  as  to  the  going  over  of  the  two  estates. 
The  Sussex  estates  were  devised  to  Henry  Brand  for 
life  or  until  he  should  become  Baron  Dacre,  with  re- 
mainder to  Thomas  Brand  for  life  or  until  he  should 
become  Baron  Dacre,     But  the  Bedfordshire  estates 
are  given  to  Mr.  Rice  Trevor  for  life :  "  upon  the  like 
condition  to  that  I  have  made  in  my  will  of  my  Stissex 
estate,  so  far  as  the  change  of  circumstances  will  per- 
mit, that  the  said  estate  shall  go  over  to  the  party  next 
entitled,  on  the  person  for  the  time  being  possessed, 
becoming  entitled  to  the  barony  of  Dgnevor."     Now 
the  shifting  clause  in  the  will  of  th^  Sussex  estates,  is 
confined,  altogether,  to  the  issue  in  tail :  and  we  submit 
that,  there  being  no  limitation  of  the  Bedfordshire  estates 
to  Mr.  Rice  Trevor  for  Ufe  or  until  he  shall  become 
Lard  Dynevor,  but  there  being  an  absolute  limitation  to 
him  for  life,  the  shifting  clause  that  is  to  be  introduced 
into  the  settlement  of  those  estates,  ought  to  be  framed 
similarly  to  the  shifting  clause  of  the  Sussex  estates ; 
and  then  it  will  not  apply  to  Mr.  Rice  Trevor,  the  tenant 
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has  said:  "  so  far  as  the  change  of  circumstances  will 
permit : "  which  points  to  the  difference  of  circumstances 
that  exists  between  the  limitations  of  the  two  estates. 

Mn  Hodgson: 
The  distinction  between  the  two  shifting  clauses, 
arises  from  the  difference  that  exists  between  the  barony 
of  Dacre  and  the  barony  of  Dytievar.  The  former  is 
descendible  to  females  as  well  as  males ;  the  latter  is 
descendible  to  males  only.  Thomas  Brand  may  have 
two  sons.  The  eldest  son  may  die  leaving  a  daughter 
only ;  then  that  daughter  will  become  Baroness  Dacre ; 
but  her  uncle  will  be  Thomas  Brandos  heir  in  tail  male ; 
and  the  testator  framed  the  shifting  clause  in  the  man- 
ner in  which  we  find  it  in  his  will  relating  to  the  Sussex 
estates,  in  order  to  keep  those  estates  in  the  male  line 
of  Thomas  Brand,  notwithstanding  the  descent  of  the 
barony  upon  one  of  that  gentleman's  issue.  But  the 
barony  of  Dynevor  can  not  descend  to  a  daughter  of 
an  elder  son  of  George  Rice  Trevor:  and  that  is  the 
reason  why  the  shiftmg  clause  in  the  will  of  the  Bedford- 
shire estates,  is  framed  differently  from  the  shifting 
clause  in  the  will  of  the  Sussex  estates. 

The  Vige-Chancellor: 

Your  argument  is  foimded  on  an  assumption  of  a 
reason  for  what  the  testator  did :  but  I  am  not  at  all 
satisfied  that  what  you  assume  to  be  the  reason  for 
framing  the  shifting  clause  as  we  find  it  in  the  will  of 
the  Sussex  estates,  is  the  real  reason. 


It  seems  to  me  that  the  testator  has  expressly  pro- 
vided that  there  shall  not  be  a  disunion  of  the  Sussex 
estates  from  the  barony  o(  Dacre,  unless  in  the  event  of 
there  being  some  other  person  capable  of  inheriting 
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those  estates  in  tail  male  after  the  barony  has  descended 
upon  the  person  in  possession ;  in  order^  as  I  understand 
and  as  the  words  themselves  imply,  that  the  descent  of 
the  barony  of  Dacre  shall  not  have  the  effect  of  accele** 
rating,  to  Henry  Brand,  the  remainder  in  fee ;  but  that, 
in  the  event  of  there  being  no  other  male  issue  capable 
of  taking  the  estates  after  the  barony  has  descended, 
the  barony  and  the  estates  may  go  together  as  far  as 
they  can. 
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It  is  observable  that  there  is  a  sort  of  reciprocal 
quality  affecting  both  the  estates.  The  Suaex  estates 
are  limited  so  that  sons  and  their  issue  male  can  alone 
take ;  but  the  barony  of  Dacre  is  capable  of  descend* 
mg  to  females  as  well  as  to  males.  The  Bedfordshire 
estates  are  so  limited  as  that  sons  as  well  as  daughters 
and  their  issue  male,  may  take :  but  the  barony  of 
Dynevor  can  descend  only  to  sons  and  their  issue  male. 
Then,  if  there  should  be  no  daughters  or  issue  male  of 
daughters,  and  the  barony  of  Dynevor  should  descend 
upon  a  tenant  in  tail  male,  being  a  son  of  Oeorge  Bice 
Trevor  or  some  of  his  issue,  the  descent  of  the  barony 
(supposing  the  clause  to  stand  as  you  say  it  ought  to  do) 
would  deprive  the  party  in  possession,  of  his  estate. 


Now  I  apprehend  that  the  testator  meant  the  same 
thing  to  take  place  with  respect  to  the  Bedfordshire 
estates  as  with  respect  to  the  Sussex  estates,  namely, 
that,  in  the  event  of  the  barony  of  Dyfievor  descending 
on  a  son  of  George  Rice  Trevor  or  the  issue  male  of 
a  son,  he  should  continue  to  hold  the  Bedfordshire 
estates,  unless  there  was  some  person  capable,  under 
the  limitations  previously  expressed  in  the  instrument, 
of  taking  those  estates  in  the  way  of  taking  them  in 
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'        '         '  fee,  in  possession,  to  Henry  Brand,    Therefore,  as  far 

RBVoa  ^g  ^^^  ^^  ^f  ^^  exception  is  concerned,  it  is  right. 

Trevoju  __. 


Argument  on  The  Solicitor^eneral  and  Mr.  Romilly^  for  George 

the  exceptions  to    ^j^  Trevor,  abandoned  the  exception  taken,  by  their 
the  proviso  as  to  *  ^  o 

taking  the  name   cUent,  to  the  proviso  as  to  taking  the  name  and  arms  of 

and  arms  of         Trevor  \  but  concurred  with  Mr.  Bethel/,  Mr.  Wichens, 

and  Mr.  Danieli  in  supporting  the  exception  taken  to 

that  proviso  by  the  daughters  of  G.  JR.  Trevor. 

The  clause  in  the  will  of  the  Bedfordshire  estates,  re* 
specting  the  taking  of  the  name  and  arms,  is  in  very 
general  terms :  it  says,  merely,  that  all  persons  from  time 
to  time  to  come  into  possession  of  the  estates,  shall, 
within  a  year  afterwards,  take  the  name  and  bear  the 
arms  of  Trevor.  'Vhe  clause  in  the  will  of  the  Suseex 
estates,  is  more  stringent :  but  your  Honor  will  bear 
in  mind  that  it  is  the  will  of  the  Bedfordshire  estates 
that  is  to  be  the  guide  in  making  the  settlement  of  the 
Siiwer  estates,  and  not  vice  versa.  The  proviso  intro- 
duced by  the  Master,  directs  that  every  person  who  shall 
come  into  possession  of  the  estates,  shall,  within  a  year 
afterwards,  take  and  use  the  name  and  arms  of  Trevor ; 
and  that,  if  he  refuses,  neglects,  or  discontinues  so  to 
do,  the  estates  shall  go  over  as  if  he  were  dead,  and,  in 
the  case  of  his  bdng  a  son  or  the  issue  male  of  a  son 
of  G.  R.  Trevor,  as  if  there  were  a  total  failure  of  the 
issue  male  of  such  son :  so  that,  if  Mr.  Rice  Trevor 
were  to  have  a  son,  and  that  son  were  to  have  two  or 
more  sons,  and  the  eldest  of  them  were  to  refuse  or 
discontinue  to  use  the  name  and  arms,  the  estates  would 
go  away,  not  only  from  him  and  his  issue  male,  but 
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their  issue  male :  bat  that  never  could  have  been  intended 
by  the  testator.    The  proviso  which  we  propose  to  sub- 


Trevor 


stitute  for  the  one  which  the  Master  has  approved  of,        Trkvor, 
confines  the  consequence  of  refusing  or  discontinuing  to 
take  and  use  the  name  and  arms,  to  the  defaulter  and 
his  issue  male. 

Mr.  Stuart,  Mr.  L.  Wig  ram  and  Mr.  Hodgson, 
for  Henry  Trevor  (late  Brand) : 
The  common  mode  of  carrying  into  effect  a  direction, 
in  an  executory  will,  as  to  taking  the  name  and  arms  of 
the  testator,  is  to  say  that  the  estate  of  the  party  who 
refuses,  shall  cease. — [The  Vice-Chancellor:  That  is  not 
denied.] — If  that  is  conceded,  it  is  all  we  ask.  If,  in 
the  case  put  by  the  Solicitor-general,  the  eldest  grandson 
refuses  to  comply  with  the  direction,  all  that  we  say  is 
that  his  estate  is  to  cease.  But  then  we  must  not  lose 
sight  of  the  point  that  the  party  who  so  refuses,  has  in 
him,  at  that  time,  the  whole  estate  tail :  and  his  brother 
has  got  no  more  interest  in  the  estate,  than  any  of  his 
children  or  issue  have.  On  what  possible  ground  then 
can  it  be  contended  that  the  estate  is  to  be  taken  away 
from  the  issue  of  the  eldest  grandson,  and  not  from  his 
brother  ?  He  does  not  take  the  estate  by  purchase,  but 
by  descent.  If  he  were  the  purchaser,  the  estate  he  holds 
would  wholly  cease,  and  all  his  issue  male  would  be  ex- 
cluded :  and  then  his  brother,  being  the  next  remainder- 
man, would  take.  The  way  in  which  directions  like  the 
one  in  question  are  always  carried  into  effect,  is  to  say  that 
the  estate  which  is  in  the  party  who  refuses,  shall  cease. 

Mr.  Hodgson : 
The  proviso  inserted  by  the  Master,  is  in  accordance 
with  the  proviso,  for  the  like  purpose,  which  the  testator 
has,   himself,  introduced  into  his  will  of  the  Sussex 

l3 


150 


CASES   IN   CHANCERY. 


1849. 


Tretor 

V. 

Trevor. 


estates:  and  it  could  not  be  expressed  in  any  other 
manner,  without  violating  the  rules  of  law.  It  could 
not  be  framed  so  as  to  divest  the  estates  from  the  eldest 
grandson  and  his  issue^  and  to  vest  them  in  his  brother. 
For  the  estate  which  issue  in  tail  or  in  tail  male  take, 
is  the  estate  of  the  ancestor  from  whom  the  estate  in 
tail  or  in  tail  male  was  originally  derived.  The  issue 
do  not  take  as  the  issue  of  their  immediate  ancestor; 
and  the  proviso  must  determine  the  estate  tail  to  the 
same  extent  as  it  would  be  determined  if  there  were  an 
entire  failure  of  issue  to  inherit  the  estate  tail  of  which 
the  defaulting  party  was  seised  (/):  and  that  is  what 
the  testator  has  done  with  regard  to  his  Sussex  estates. 

The  Vice-Chjincbllor  : 

My  notion  is  that  this  condition  has  no  reference  to 
the  Sussex  estates,  and,  therefore^  is  not  to  be  construed 
with  reference  to  the  Sussex  estates.  Where  the  testa- 
tor did  mean  to  refer  to  the  limitations  of  the  Sussex 
estates,  he  has  done  so,  in  express  terms,  in  the  next 
proviso.  Therefore,  I  do  not  see  why  this  clause  should 
be  so  expressed  as  to  produce  the  effect  of  making  to 
cease  the  estate  of  a  person  who  happens  only  to  be  a 
brother  or  collateral  relation  of  the  offending  party. 


ayrh  July.  ^^  order  made  was,  in  substance,  as  follows :  This 

Order  on  the        Court  doth  declare,  upon  the  first  exception  taken  by 
exceptions.  g^ch  of  the  excepting  parties,  that,  immediately  after  the 

limitation  to  the  first  and  other  sons  of  6.  JR.  Trenor 
successively  in  tail  male,  there  ought  to  be  inserted,  in 
the  draft  settlement,  a  limitation  to  all  the  daughters 
as  tenants  in  common  in  tail,  with  cross  remainders 

(/)  Harg.  &  But.  Co.  Litt.  327  a,  note  3 ;  and  Fearne  on 
Remainders,  354,  note  (<),  gth  edit. 
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between  them  in  tail :  And  the-Court  allowed  the  third 
exception  of  O.  R.  Trevor  and  the  third  exception  of 
his  eldest  daughter  and  the  second  exception  of  his 
younger  daughters ;  and,  upon  his  fourth  exception,  it 
declared  that  the  limitation  to  him  ought  to  hare  been 
a  limitation  to  him  and  his  assigns,  for  life  or  until  he 
should  succeed  to  the  barony  of  Dt/neoar^  without  im- 
peachment of  waste,  except  as  is  mentioned  in  the 
draft ;  and  that  the  limitations  and  the  other  provisions 
having  reference  to  the  determination  of  his  estate, 
should  have  been  made  applicable  to  his  succeeding  to 
the  barony  in  like  manner  as  to  his  death  :  And  the  Court 
declared  that,  in  lieu  of  the  proviso  in  the  draft  and  which 
was  set  forth  in  his  fourth  exception,  a  proviso  ought 
to  have  been  inserted  to  the  following  effect:  that,  in  case 
the  barony  of  Dynevor  should  descend  to  any  child  of 
G.  JR.  Trevor  thereby  made  tenant  in  tail  male,  or  upon 
any  issue  male  of  any  such  child,  the  use  fdr  the  benefit 
of  such  child  or  issue  male  (provided  that  there  should 
be  then  in  existence  any  other  child  or  the  issue  male 
of  any  other  child  of  G.  R.  Trevor  capable  of  taking  or 
inheriting  the  estates   under  the  limitations)  should 
cease,  as  if  the  child  who  or  whose  issue  male  should 
succeed  to  the  barony,  were  not  only  dead,  but  as  if 
there  were  also  an  utter  failure  or  extinction  of  the  male 
issue  of  such  child,  and  that  the  estates  should  there- 
upon go  to  the  person  or  persons  next  beneficially  en- 
titled in  remainder  under  the  limitations,  in  the  same 
manner  as  if  the  child  were  not  only  dead,  but  as  if 
there  were  also  an  utter  failure  or  extinction  of  the 
child's  male  issue :  And  the  Court  allowed  the  third 
exception  of  the  daughters:    and  it   allowed  G.  R. 
Trevor*^  second  exception  with  the  following  varia- 
tion of  the  clause  thereby  proposed  to   be  inserted 
in  the  draft,  namely,  in  lieu  of  the  words :  ''  the  then 
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ordinary,  annual  rental  of  the  estates/'  the  words :  *^  the 
annual  rent  payable  at  the  time  of  making  the  limitation 
or  appointment/'  to  be  inserted  :  And  the  Court  referred 
it  back,  to  the  Master^  to  review  his  report,  and  to  revise 
and  resettle  the  draft  settlement,  having  regard  to  the 
declarations  and  directions  thereinbefore  contained*. 

•  Henrtf  Trevor  (late  Brani)  has  appealed,  to  the  House 
of  Lords,  from  the  above  order,  except  so  far  as  it  allowed 
the  third  exception,  taken  by  the  daughters  of  G.  Rice  Trevory 
relating  to  the  name-and-arms  clause  in  the  draft  settleraept. 
Probably,  he  omitted  that  part  of  the  order  in  his  appeal, 
because  the  clause  might  be  barred  on  the  first  tenant  in  tail 
male  coming  of  age.  It  will  be  seen,  however,  on  referring 
to  Mr.  Butler*^  note  to  Co.  Litt.  327  a,  and  to  the  precedents 
of  settlements  and  wills  published  by  Bytheimod  Sf  Jarman, 
and  Martin  Sf  Davidson^  that  it  is  the  practice  of  convey- 
ancers so  to  frame  clauses  for  the  like  purpose,  as  to  defeat 
the  entire  estate  tail  of  which  the  non-complying  party  was 
seised,  and  to  give  the  property  over  to  the  party  next 
entitled  in  remainder  under  the  limitations  contained  in  the 
instrument. 

The  reason  stated,  in  the  printed  appeal  case,  for  appeal- 
ing from  the  allowance  of  Geo,  Rice  Trevor*s  second  excep- 
tion, relating  to  the  power  to  jointure,  was :  "  that  the 
yearly  sum  to  be  appointed,  ought  to  be  subject  to  the 
land-tax,  or^  in  other  words,  that  the  outgoings  should  be 
taken  out  of  the  gross  rental,  before  the  division  takes  place 
to  ascertain  the  amount  of  the  jointure.'*  It  is  submitted 
that  His  Honoris  judgment  on  the  second  exception,  was 
to  that  effect.  What  the  Reporter  understood  His  Honor  to 
say  was,  in  substance,  that  the  word  *  rental'  ought  not  to 
be  inserted  in  the  order,  because  it  meant  the  gross  amount 
of  the  rents  which  the  tenants  were  liable  to  pay ;  and  that 
the  word  *  rent '  ought  to  be  substituted  for  it,  in  order  to 
express  that  the  jointure  ought  not  to  exceed  one  fifth  of  the 
amount  receivable^  by  the  landlord,  in  the  way  of  rent,  after 
the  deductions  usually  made  by  tenants,  1.  e.  it  is  presumed, 
for  land-tax,  quit-rents,  and  other  payments  usually  borne 
by  landlords. 
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IN  THE  HOUSE  OF  LORDS. 
From  the  Cocbt  of  Exchequer  in  Scotland.  \ 


JOHN  THOMSON.  ESQ.,  ATTORNEY  FOR  THE         i84«i 

EXECUTORS  OF  JOHN  GRANT,  LATE  OF  ''"^y* 

DEMERARA,  DECEASED    -    Plaintiff  in  Error.        J^^^ou 

17th  and  18th 

HER  MAJESTY'S  ADVOCATE-GENERAL.  Febniary. 

Defendant  in  Error.*     j^g^^yty. 

^HE  late  John  Grant,  esquire,  a  natiTe  of  Scoilandf  

died  domiciled  in  Demeraraj  leaving  funds  in  the  Royal  A  native  of 

Bank  of  Scotland.     By  his  testament,  he  nominated  ^oou'ciied  in 

executors  resident  in  Demerara,  and  left  certain  lega-  Demerara^  hav« 

cies  to  parties  in  Scotland,  and  the  residue  of  his  estate  *"^  personal 
,  .,..,,  r«.  property  m 

to  others  residmg  m  the  colony.    The  executors  ap*  Scotland^  and 

pointed  Mr.  Thonuon,  their  attorney  in  this  country,  to  having  left 
administer  the  Scotch  estate,  who,  accordingly,  took  out  ^^  |q  that    ' 
confirmation  or  probate  of  the  will  in  the  usual  form,  countrv. 
and  paid  part  of  the  legacies.  A  claim  was  made,  on  the  ^^^5^3*^^ 
part  of  the  Crown,  for  legacy  and  residue  duty  out  of  this  not  liable  to 
estate,  in  respect  of  its  having  been  property  situated  in  legacy  duty. 
Scotland,  belonging  to  a  British  subject,  and  there  ad- 
ministered and  distributed.    This  claim  was  resisted  by 
Mr.  Thomson,  on  the  ground  that,  as  the  law  of  the 
testator's  domicile  at  the  time  of  his  death,  ruled  the 

*  The  Reporter  is  indebted  to  Mr.  Andenon  for  the 
above  report.  It  confirms  the  principle  upoD  which  The 
CommUnoners  of  Charitable  Donations  and  Bequests  in  Ireland 
V.  Deoereux  (ante^  p.  14),  was  decided :  but  the  judgment  of 
the  House  of  Lords  was  not  pronounced  until  afler  that  case 
had  been  sent  to  press;  and,  therefi>re,  it  could  not  be 
inserted  in  a  note  to  that  case. 
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succession^  the  liability  of  personal  estate  to  legacy 
duty  was  governed  by  that  law ;  and  that  no  legacy  or 
residue  duty  was  due  by  the  law  of  Demerara. 

In  the  Exchequer  Court  of  Scotlandj  the  case  was 
decided  in  favour  of  the  Crown,  but  was  carried,  by  writ 
of  error,  to  the  House  of  Lords. 


The  cause  was  argued,  at  great  length,  before  the 
House  of  Lords,  in  July  1842,  by  Mr.  Pemberton  and 
Mr.  Anderson,  for  the  Plaintiff  in  Error,  and  the  Soli- 
citor-general {FoUett)  and  Mr.  Crompton,  on  the  part  of 
the  Crown.  For  the  Plaintiff  in  Error  it  was  contended 
that  the  language  of  the  statute  imposing  the  duty: 
*'  every  legacy  given  by  any  will,  of  any  person,"  8cc. 
must  receive  some  limitation,  and  that  the  domicile  of 
the  party  was  the  only  sound  criterion  that  could  be 
applied ;  that  the  circumstance  of  the  debt  being  owing 
from  persons  in  this  country,  was  immaterial,  as  debts 
follow  the  person  of  the  creditor  and  not  of  the  debtor ; 
besides,  the  debtor  may  be  sued  wherever  he  is  found. 
Neither  could  the  administration  of  the  will  in  this 
country,  furnish  the  rule:  the  tax  on  administration 
is  otherwise  provided  for  by  probate  duty.  Further, 
making  administration  the  test,  would  be  in  opposition 
to  the  intent  of  the  statute,  by  which  the  duty  is  im- 
posed as  a  tax  on  8tu:ce$rion,  irrespective  altogether  of 
administration.  Moreover,  it  would,  in  that  case,  depend 
upon  the  will  or  caprice  of  the  debtor  whether  duty 
would  be  exigible  or  not ;  as  he  might,  and  it  would  be 
his  duty  to,  remit  to  the  executors  abroad,  and  thereby 
supersede  the  necessity  of  administering  the  will  in  this 
country.  On  the  other  hand,  if  the  testator's  domicile 
were  adopted,  it  furnished  a  solid  and  unerring  rule  for 
resolving  all  such  questions ;  and  accordingly  it  had 
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been  more  or  less  given  effect  to  in  the  recent  cases 
which  had  occurred. 

For  the  Crown,  it  was  contended  that  domicile  had 
nothing  to  do  with  the  question ;  that  legacy  duty  wfis 
a  fiscal  regulation,  and  was  chargeable  wherever  any 
person  in  Great  Britain  took  upon  himself  the  adroi« 
nistration  or  execution  of  a  will  in  a  representative 
character. 


1845. 


Before  the  arguments  were  concluded,  the  Lord 
Chancellor  observed  that  the  question  involved  in  the 
case  was  of  very  great  importance  in  its  operation,  and 
that  it  would  be  desirable  to  have  the  opinions  of  the 
Judges.  Lords  Brougham  and  Campbell  concurred  in 
this  suggestion,  and  the  House  accordingly  appointed 
the  cause  to  be  re-argued  by  one  counsel  on  each  side; 
and  the  Judges  to  attend. 

The  hearing  commenced  on  Monday,  the  17th  of 
February  1845,  when  Mr.  Fitzroy  Kelly  opened  for 
Mr.  Thomgon,  the  Plaintiff  in  Error.  On  Tuesday,  the 
Solicitor-general  (Thesiger)  was  heard  in  answer ;  after 
which,  without  calling  on  the  Plaintiff  in  Error  to  reply, 
the  Lord  Chancellor  put  the  following  question  to  the 
Judges: — ''  A.  £.,  a  British  subject,  bom  in  lowland, 
resided  in  a  British  colony,  made  his  will  and  died  do- 
miciled there.  At  the  time  of  his  death,  debts  were 
owing  to  him  in  England  i  his  executor  in  England 
collected  those  debts,  and,  out  of  the  money  so  col- 
lected, he  paid  legacies  to  certain  legatees  in  England: 
Are  such  legacies  liable  to  the  payment  of  the  legacy 
duty?"  His  Lordship  framed  the  question  in  this 
form,  because  the  statute  equally  affected  England  and 
Scotland. 
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1845, 

« ^ ' 

Thomson 

USR 

Majesty's 
Advocatb* 
General. 


The  Judges  requested  a  short  time  to  consider  their 
answer.  They  retired  for  this  purpose,  and,  at  the  end 
of  about  an  hour,  returned,  when — 

The  Lord  Chief  Justice^Ttnda/ delivered  the  unani- 
mous opinion  of  the  Judges,  in  the  following 
terms: 

The  question  which  your  Lordships  have  put  to  Her 
Majesty's  Judges  is  this :  '^  A.  B.,  a  British  subject, 
born  in  England^  resided  in  a  British  colony :  he  made 
his  will  and  died  domiciled  there.  At  the  time  of  his 
death  he  had  debts  owing  to  him  in  England:  his 
executor  in  England  collected  those  debts,  and,  out  of 
the  money  so  collected,  paid  legacies  to  certain  legatees 
in  England.  The  question  is :  Are  such  legacies  liable 
to  the  payment  of  legacy  duty  ?  ** 

In  answer  to  this  question,  I  have  the  honour  to 
inform  your  Lordships,  that  it  is  the  opinion  of  all  the 
Judges  who  have  heard  this  case  argued,  that  such 
legacies  are  not  liable  to  the  payment  of  legacy  duty. 

It  is  admitted,  in  all  the  decided  cases,  that  the  very 
general  words  of  the  statute :  ''  every  legacy  given  by 
any  will  or  testamentary  instrument  of  any  person,'' 
must,  of  necessity,  receive  some  limitation  in  their  appli- 
cation ;  for  they  cannot,  in  reason,  extend  to  every  per^ 
son  every  where,  whether  subjects  of  this  kingdom  or 
foreigners,  and  whether,  at  the  time  of  their  death, 
domiciled  within  the  realm  or  abroad ;  and,  as  your 
Lordships'  question  applies  only  to  legacies  out  of  per- 
sonal estate  strictly  and  properly  so  called,  we  think 
such  necessary  limitation  is  that  the  statute  does  not 
extend  to  the  wills  of  persons,  at  the  time  of  their 
death,  domiciled  out  of  Great  Britain,  whether  the 
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assets  are  locally  situated  within  England  or  not ;  for 
we  cannot  consider  that  any  distinction  can  be  properly 
made  between  debts  doe  to  the  testator  from  persons 
resident  in  the  country  in  which  the  testator  is  domi- 
ciled at  the  time  of  his  death,  and  debts  due  to  him 
from  debtors  resident  in  another  and  different  country ; 
but  that  all  such  debts  do  equally  form  part  of  the  per- 
sonal property  of  the  testator  or  intestate,  and  must  all 
follow  the  same  rule,  namely,  the  law  of  the  domicile 
of  the  testator  or  intestate. 


1845. 

^ ^  * 

Thomson 
v« 

Her 
Majvsty's 
Advocate- 
General. 


And  such  principle,  we  think,  may  be  extracted  from 
all  the  later  decided  cases,  though  sometimes  attempts 
have  been  made,  perhaps  ineffectually,  to  reconcile  with 
them  the  earlier  decisions.  There  is  no  distinction  what- 
ever between  the  case  proposed  to  us  luul  that  decided 
in  the  House  of  Lords,  J%€  Attorney-general  ▼.  Jadcr 
mn(a),  or  The  Attorney-general  y.  Forbes  (b),  except  the 
circumstance  that,  in  the  present  question,  the  personal 
property  is  assumed  to  be,  for  the  purposes  of  the  pro- 
bate, locally  situated  in  England  at  the  time  of  the  tes- 
tator's death ;  but  that  circumstance  was  held  to  be 
immaterial  in  the  case  In  re  Ewin  (c),  where  it  was 
dedded  that  a  British  subject,  dying  domiciled  in 
England,  legacy  duty  was  payable  on  his  property  in 
the  funds  of  iZicsita,  France,  Aueiria,  and  America. 

And  again,  in  the  case  of  Arnold  v.  Amold{d),  where 
the  testator,  a  natural-bom  Englishman,  but  domiciled 
in  India,  died  there,  it  was  held  by  Lord  Cottenkam 
that  the  legacy  duty  was  not  payable  upon  the  legacies 


(tf)  8  Bligh,  15. 

(6)  S.  C.  9  CI.  ic  Fin.  48. 

(c)  1  Crom.  &  Jerv.  151. 


(rf)  2  Myl.  &  Keen,  365; 
and  a  My)  &  Cr.  056. 


168 


i8i5- 


CASES    IN   CHANCERY. 

under  his  will,  his  Lordship  adding :  '^  It  is  fortunate 
that  this  question,  which  has  been  so  long  afloat,  is 
now  finally  settled  by  an  authoritative  decision  of  the 
House  of  Lords." 

And  as  to  the  argument  at  your  Lordships'  bar,  on 
the  part  of  the  Crown,  that  the  proper  distinction  was 
whether  the  estate  was  administered  by  a  person  in  a 
representative  character  in  this  country,  and  that,  in 
case  of  such  administering,  the  legacy  duty  was  pay- 
able, we  think  it  is  a  sufficient  answer  thereto,  that  the 
liability  to  legacy  duty  does  not  depend  on  the  act  of 
the  executor  in  provmg  the  will  in  this  country,  or  upon 
his  administering  here;  the  question,  as  it  appears  to  us, 
not  being  whether  there  be  administration  in  England 
or  not,  but  whether  the  will  and  legacy  be  a  will  and 
legacy  within  the  meaning  of  the  statute  imposing  the 
duty. 

For  these  reasons,  we  think  the  legacies  described  in 
your  Lordships'  question  are  not  liable  to  the  payment 
of  legacy  duty. 

In  giving  judgment,  the  Lord  Chancbllor 
spoke  as  follows : 
My  Lords,  in  consequence  of  something  that  was 
thrown  out  at  your  Lordships'  bar,  I  think  it  proper  to 
state  that  it  was  not  from  any  serious  doubt  or  difficulty 
which  we  considered  to  be  inherent  in  this  question  in 
the  former  argument,  that  we  thought  it  right  to  ask 
the  opinion  of  the  Judges,  but  it  was  on  account  of  its 
extensive  nature,  and  because  the  question  applied  only 
to  Scotland  in  the  form  in  which  it  was  presented  to 
your  Lordships'  House ;  whereas,  in  reality  and  in  sub- 
stance, it  applies  to  the  entire  kingdom,  not  only  to 
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Great  Britain,  but,  in  substance,  to  Ireland,  and  to  all 
the  British  possessions.  We  thought  it  right,  there- 
fore, in  consequence  of  the  extensive  nature  and  opera- 
tion of  the  question,  that  the  case  should  be  argued  a 
second  time ;  and  we  also  thought,  from  the  nature  of 
the  question,  that  it  was  proper  to  request  the  attend- 
ance of  Her  Majesty's  Judges  upon  the  occasion,  be- 
cause we  thought  that  the  opinion  of  your  Lordships' 
House  being  in  concurrence  with  the  opinion  of  the 
learned  Judges,  would  possess  that  weight  with  your 
Lordships,  and  that  weight  with  the  country,  which,  upon 
all  occasions,  the  opinions  of  Her  Majesty's  Judges  are 
entitled  to  receive. 


1845- 
^ ^       ^ 

Thomson 

V. 

Her 
Majesty's 
Advocate* 
General. 


My  Lords,  it  appeared  to  me,  in  the  course  of  the  argu- 
ment, that  the  question  turned,  as  it  must  necessarily 
turn,  upon  the  meaning  of  the  statute.  In  the  very  first 
section  of  the  statute,  the  operation  of  it  is  limited  to 
Great  Britain ;  it  does  not  extend  to  Ireland,  it  does 
not  extend  to  the  colonies,  and,  therefore,  notwithstand- 
ing the  general  terms  contained  in  the  Schedule,  those 
terms  must  be  read  in  connexion  with  the  first  section 
of  the  Act;  and  it  is  clear,  therefore,  that  they  must  re- 
ceive that  limited  construction  and  interpretation  which 
is  only  consistent  with  the  first  section  of  the  Act.  Ac- 
cordingly, my  Lords,  it  has  been  determined,  in  the  case 
that  was  cited  at  the  bar.  In  re  Bruce  (e),  that  it  does 
not  apply,  notwithstanding  the  extensive  terms,  to  the 
case  of  a  foreigner  residing  abroad,  and  a  will  made 
abroad;  although  the  property  may  be  in  England;  al- 
though the  executors  may  be  in  England;  although  the 
legatees  may  be  in  England,  and  although  the  property 
may  be  administered  in  England.    That  was  decided. 


(e)  a  Crom,  &  Jerv.  436. 
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expressly,  in  the  case  Jn  re  Bruce,  which  decision  has 
never  been  quarrelled  with  that  I  am  aware  of,  and  in 
which  the  Crown  seems  to  have  acquiesced. 

Alsoi  my  Lords,  it  has  been  decided  in  the  case  of 
British  subjects  domiciled  in  India  and  having  large 
possessions  of  personal  property  in  India,  that  the  legacy 
duty  imposed  by  the  Act  of  Parliament,  does  not  apply 
to  cases  of  that  description ;  although  the  property  may 
have  been  transmitted  to  this  country  by  executors  in 
India  to  executors  in  this  country,  for  the  purpose  of 
being  paid  to  legatees  in  England.  Those  are  the  limi- 
tations which  have  been  put  upon  the  Act  by  judicial 
decisions. 

But  then  this  distinction  has  been  attempted  to  be 
drawn,  and  it  is  upon  this  distinction  that  the  whole 
question  turns.  It  is  said  that,  in  this  case,  a  part  of 
the  property  was  in  England  at  the  time  of  the  death 
of  the  testator,  a  circumstance  that  did  not  exist  in  the 
case  of  The  Attorney-general  v.  Jackson,  and  which 
did  not  exist  in  the  case  of  Arnold  v.  Arnold*,  and  it  is 
supposed  that  some  distinction  is  to  be  drawn,  with 
respect  to  the  construction  of  the  Act  of  Parliament, 
arising  out  of  that  circumstance.  I  apprehend  that  that 
is  an  entire  mistake ;  that  personal  property  in  England 
follows  the  law  of  the  domicile ;  that  it  is  precisely  the 
same  as  if  the  personal  property  had  been  in  India  at 
the  time  of  the  testator's  death.  That  is  a^rule  of  law 
that  has  always  been  considered  as  applicable  to  this 
subject;  and,  accordingly,  the  case  which  has  been  re- 
ferred to  by  the  learned  Chief  Justice,  the  case  oiEunn, 
was  a  case  of  that  description.  An  Englishman  made 
his  will  in  England ;  he  had  foreign  stock  in  Russia,  in 
America,  in  France,  and  in  Austria ;  the  question  was 
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whether  the  legacy  duty  attached  to  that  foreign  stock, 
which  was  giren  as  part  of  the  residue,  the  estate  being 
administered  in  England;  and  it  was  contended,  1  believe, 
in  the  course  of  the  argument,  by  my  noble  and  learned 
friend  who  argued  the  case,  in  the  first  place,  that  it  was 
real  property:  but  finding  that  that  distinction  could 
not  be  maintained,  the  next  question  was  whether  it 
came  within  the  operation  of  the  Act :  and,  although 
the  property  was  all  abroad,  it  was  decided  to  be  within 
the  operation  of  the  Act  as  personal  property ;  on  this 
ground  only,  that,  as  it  was  personal  property,  it  must, 
in  point  of  law,  be  considered  as  following  the  domicile 
of  the  testator,  which  domicile  was  England. 


1845. 
»-        ^        -■ 

Thomson 

V, 

Her 

Majesty's 

Advocate* 

General. 


Now,  my  Lords,  if  you  apply  that  principle  which  has 
neyer  been  quarrelled  with,  which  is  a  known  principle 
of  our  law,  to  the  present  case,  it  decides  the  whole 
point  in  controversy.  The  property  or  part  of  the  pro- 
perty was  in  this  country  at  the  time  of  the  death  of 
the  testator:  it  was  personal  property;  and,  following 
the  principle  laid  down  in  the  case  of  Emn,  it  must  be 
considered  as  property  within  the  domicile  of  the  testator 
in  Demerara;  and  it  is  admitted  that,  if  it  was  property 
within  the  domicile  of  the  testator  in  Demerara^  it  can* 
not  be  subject  to  legacy  duty.  Now,  my  Lords,  the  only 
distinction  between  this  case  and  The  Attortiey-general 
▼•  Jackson,  and  Arnold  v.  Arnold,  is  that  to  which  I 
have  referred  :  and  that  distinction  is  decided,  by  the 
case  In  re  Ewin,  not  to  make  any  diiference. 


Now,  my  Lords,  that  being  the  case  and  the  principle 
upon  which  I  think  this  question  should  be- decided,  I 
was  desirous  of  knowing  what  were  the  grounds  of  the 
j  udgment  of  the  Court  below.  I  find  that  the  j  udgment 
was  delivered  by  two,  or  rather  that  the  case  was  heard 

Vol.  Xin.  M 
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1845. 
Thomson 

V. 

Her 
Majesty's 
Advocate- 
General. 


by  two  very  learned  Judges,  Lord  GilUes  and  Ix)rd  Ful-^ 
lerton.  The  judgment  was  delivered  by  the  late  Lord 
Gillies.  I  was  anxious,  therefore,  from  the  respect 
which  I  entertain  for  those  very  learned  persons,  to  know 
what  were  the  grounds  upon  which  their  judgment  was 
rested. 

The  first  case  to  which  they  referred,  for  it  was  prin- 
cipally decided  upon  authority,  was  a  case  decided  before 
Sir  Samuel  Shepherd,  Chief  Baron  of  Scotland.  That 
case  was  very  shortly  stated  in  the  judgment;  and  I  am 
very  happy  that  the  Solicitor-General  gave  us  the  par- 
ticulars of  that  case;  for  it  appears  that  the  legacy  was 
charged  upon  real  estate,  and  therefore  it  would  not 
come  within  the  principle  which  I  have  stated,  and  there 
might  therefore  have  been  a  suflBcient  ground  for  the 
decision  in  that  case.  It  is  sufficient  to  say  that  it  does 
not  apply  to  the  case  which  is  now  before  your  Lord- 
ships' House. 

Then  the  next  case  which  was  referred  to,  was  the 
case  of  The  Attorney-general  v.  Dunn^f);  but,  my  Lords, 
that  could  hardly  be  cited  as  an  authority.  It  is  true  that 
the  point  was  ai^ued ;  but  it  was  not  necessary  for  the 
decision  of  the  case :  and  no  decision,  in  fact,  was  given 
upon  the  point  The  Chief  Baron  expressly  reserved 
his  opinion,  and  said  that  he  should  not  express  what  his 
opinion  was.  Also  the  learned  Judge  near  me,  Mr. 
Baron  Parke,  expressed  the  same  thing.  It  is  true  that 
one  of  the  learned  Judges  said  that,  according  to  the  im- 
pression upon  his  mind  at  that  moment,  he  rather  thought 
that  the  duty  would  be  chargeable.  He  expressed  him- 
self in  those  terms  according  to  his  immediate  impres- 


(/)  eMees.  &Wel8.  511. 
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sion ;  but  no  decision  was  given  upon  the  point :  it  was 
a  mere  obiter  dictum ;  and  surely  such  a  dictum  as  that, 
ought  not  to  be  cited  as  the  foundation  of  a  judgment 
of  this  description.  Looking  at  the  authorities,  there- 
fore, they  appear  to  me  not  properly  to  support  the 
judgment  of  the  Court  below. 

The  third  authority  was  that  of  my  Lord  Coitenham. 
Now  my  Lord  Cottenham,  in  the  case  o(  Arnold  v.  Arnold, 
expressly  states,  in  terms,  that  he  considered  the  two 
cases,  The  Attorney-general  v.  Cockerell  (g),  and  The 
Attomey-general  v.  Beatson  (A),  to  have  been  overruled. 
He  states  that  in  precise  terms.  A  particular  passage 
was  selected,  from  the  judgment  of  my  Lord  Gotten' 
Aam,  to  support  the  opinion  of  the  learned  Judges  in 
the  Court  below ;  but  I  am  quite  sure,  when  that  pas- 
sage is  read  in  connexion  with  the  whole  judgment  of 
that  very  learned  person,  that  every  person  reading  it 
with  attention  must  be  satisfied  that  the  inference 
drawn  from  that  particular  passage,  is  not  consistent 
with  the  whole  tenor  of  the  judgment. 

It  appears  to  me,  therefore,  that  none  of  the  authori- 
ties which  were  cited  in  the  Court  below,  sustained  the 
judgment :  and  I  am  of  opinion,  therefore,  independently 
of  the  great  respect  which  I  entertain  for  the  judgment 
of  the  learned  Judges  who  have  assisted  us  upon  this 
occasion,  that,  upon  the  true  construction  of  the  Act  of 
Parliament,  and  applying  the  known  principles  of  the 
law  to  that  construction,  the  legacy  duty  is  not,  in  a 
case  of  this  description,  chargeable.  I  shall  move  there- 
fore, with  your  Lordships'  consent,  that  the  judgment  in 
this  case  be  reversed. 


1845* 
* . ' 

Thomson 

V, 

Hsa 
Majesty's 
Advocatx- 
Gbmxral. 


(g)  1  Price,  165. 


(/*)  7  Price,  5G0. 
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Lord  Brougham  and  Lord  Campbell  expressed,  at 
some  length,  their  concurrence  in  the  motion  of  the 
noble  and  learned  Lord.  Lord  Campbell  added  that, 
hereafter,  the  question  as  to  the  liability  of  the  personal 
property,  of  a  deceased  person,  to  legacy  duty,  must  be 
determined  by  his  domicile :  but  that,  if  it  was  neces- 
sary either  to  prove  his  will  or  to  take  out  letters  of 
administration  to  his  effects  in  this  country,  duty  would 
be  payable  on  the  probate  or  the  letters  of  administra- 
tion, as  the  case  might  be,  wherever  he  might  have 
been  domiciled  at  his  death. 


Judgment  for  the  Plaintiff  in  Error. 
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HARE  V.  CARTRIDGE.  V  laftuly. 

Joseph  cartridge,  the  testator  in  the  cause,      ^    ^*^^' 
_  ,     ,    ,  . ,         ^  1 .  ,  ,         Construction. 

bequeathed  the  residue  of  his  personal  estate  to  the      Uncertai$Uy. 

Plaintiffs,  upon  trust  to  pay  and  apply  and  to  equally  

divide  the  same  unto  and  between  and  amongst  his  queathedhis 

first  cousins,  the  children  of  his  father's  brother  of  the  residue  to  his 

name  of  Cartridge,  and  his  nephews  and  nieces,  chil-  ^"f/®"*'""' .*® 
J         "^  - .     -    7r ,       .  ^    r  ..  wr,/        ^    children  of  his 

dren  of  his  half  brothers  of  the  name  of  Webb,  such  father's  brother, 

half  brothers  being  the  children  of  his  mother  by  her  of  the  name  of 

first  husband,  or  to  such  of  them,  his  said  cousins,  ^^^>^  father  had 

nephews  or  nieces  as  should  be  living  at  the  time  of  txoo  brothers  of 

his  decease:   and,  in  case  any  or  either  of  his  said  the  name  of  C; 

both  or  whom 
cousins,  nephews  or  nieces  should  have  departed  this  had  left  chil- 

life,  in  his  lifetime,  leaving  a  child  or  children,  such  dr^"-    Held 

child  or  chUdren  should  take  their  parent's  share.  Jj  Jj^  ylfdfbl 

uncertainty ; 

The  testator's  father  had  two  brothers  of  the  name  of  ^"5.]^*^  ^^1  ,. 
_,        .,        _  ,  -n.  ,      ,      -o    .      /.  1         J-    1   •     children  of  both 

Cartridge,  James  and  Ruhard.     Both  of  them  died,  m  the  brothers 

the  testator's  lifetime,  leaving  children,  some  of  whom  ^^^^  entitled  to 

•     J  au    X    4  ^  share  in  the 

survived  the  testator.  reAdixe. 
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184  a.  The  bill  was  filed,  against  the  surviving  children  of 

'        '  the  two  brothers  of  the  testator  s  father,  the  nephews 

and  nieces  of  the  testator  of  the  name  of  Webb  and  his 

Cartridob*  ^^^^  ^^  ^'"»  ^'^^  *^®  purpose  of  having  his  estate  duly 
administered,  and  the  rights  and  interests  of  the  Defen- 
dants to  and  in  the  residue,  ascertained  and  declared  by 
the  Court. 

Mr.  G.  Rkkards  and  Mr.  Dixon  appeared  for  the 
Plaintiffs. 

Mr.  Girdfestone,  for  the  surviving  children  of  the  two 
brothers,  said  that  the  words :  "  The  children  of  my 
father's  brother,'*  were  surplusage ;  and  that  the  resi- 
duary clause  ought  to  be  read  as  if  it  had  stood  thus : 
"  to  my  first  cousins  of  the  name  of  Cartridge.** 

Mr.  Pole,  who  was  with  Mr.  Girdlestone,  cited  Sleech 
V.  Thorington{a);  Stebbing  v.  Wa/hey(jb);  Scott  v. 
Fenoulhett  (c) ;  Garvey  v.  Hibbert  {d),  and  Harrison  v. 
Harrison  (e),  in  order  to  show  that  the  children  of  both 
the  brothers,  ought  to  be  held  to  be  objects  of  the 
trust. 

Mr.  Wakefield,  Mr.  Teed,  Mr.  Stinton  and  Mr.  Pig- 
gott,  for  the  Defendants  the  Webbs,  ssud  that  it  was 
uncertain  whether  the  testator  intended  the  children  of 
the  one  brother  or  of  the  other  to  be  objects  of  the 
trust;  and,  therefore,  the  Webbs  were  entitled  to  the 
whole  of  the  trust  fund  ;  Barber  v.  Barber  (/). 

(a)  Q  Vez.  560.  See  Judgment,  p.  697,  where 

(b)  2Bro.C.C.85.  S.C.  a  distinction  is  drawn  be- 
1  Cox,  250.  tween  a  gift  to  a  class,  and 

(c)  1  Cox,  79.  a  gift  to  individuals  by  their 

(d)  19  Ves.  125.  names,  though  they,  together, 

(e)  1  Russ.  &  Myl.  72.  constitute  a  class. 
(/)  3    Myl.   &   Cr.  688. 
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Mr.  Shee,  for  the  testator's  next  of  kin,  said  that  the 
Webbs  were  entitled  to  so  much  only  of  the  fund  as  the 
other  persons  named  as  objects  of  the  trust,  were  not 
entitled  to;  and,  therefore,  the  uncertainty  with  regard 
to  those  other  persons,  affected  the  whole  of  the  trusty 
and  rendered  it  altogether  void.  He  cited  Chapman  v. 
Brown  (ff);  Simon  V.  Barber  (h);  Bennett  v.  Hayter{i), 
and  Skrymsher  v.  Northcote  (k). 


1844. 

^  V ' 

Harb 
Cartridge. 


The  Vice-Chancellor  : 

I  am  of  opinion  that  the  testator's^  first  cousins  on  his 
fiither's  side,  are  entitled  to  take. 

He  has  given  the  residue  of  his  personal  estate  to 
trustees,  upon  trust  to  pay,  ^pply  t^nd  equally  divide  the 
same  unto,  between  and  amongst  his  first  cousins,  the 
children  of  his  father's  brother  of  the  name  of  Cartridge, 
and  his  nephews  and  nieces,  children  of  his  half  bro* 
thers  of  the  name  of  Webb ;  such  half  brothers  being  the 
children  of  his  mother  by  her  first  husband ;  or  to  such 
of  his  said  cousins,  nephews  or  nieces  as  should  be  living 
at  the  time  of  his  decease;  and,  in  case  any  or  either  of 
his  said  cousins,  nephews  or  nieces  should  have  departed 
this  life  in  his  lifetime  leaving  a  child  or  children,  such 
child  or  children  should  take  their  parent's  share.  Now, 
it  is  obvious  that  he  had  two  classes  of  persons  in  his 
view,  namely,  his  cousins  and  his  nephews  and  nieces, 
the  children  of  certain  persons  whom  he  has  named. 
But  it  has  been  said  that  the  trust  is  void,  because, 
having  had  two  brothers  of  the  name  of  Cartridge,  he 
has  used  the  word  *  brotlier,'  in  the  singular  number. 
He  has  not,  however,  used  any  negative  words,  so  as  to 


{g)  6  Ves,  404. 
(h)  5  Ru88.  112. 


(1)  s  Beav.8i. 
(A)  1  SwanBt.  566. 
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1849. 


Ha&b 


Cartridge. 


exclude  the  children  of  any  brother  of  his  father  of  the 
name  of  Cartridge  from  taking.  And,  therefore,  it  does 
not  appear  to  me  that  there  is  any  thing  inconsistent  in 
holding  that  all  the  testator's  first  cousins,  who  were 
children  of  his  father's  brothers  of  the  name  of  Cart- 
ridge,  are  entitled  to  take. 

Declare  that,  according  to  the  true  construction  of 
the  will,  all  the  testator's  first  cousins,  children  of  his 
brothers  of  the  name  of  Cartridge,  and  all  his  nephews 
and  nieces,  children  of  his  half  brothers  of  the  name  of 
Webb,  who  were  living  at  the  time  of  his  decease,  and 
the  children  then  living  of  such  of  his  said  cousins, 
nephews  and  nieces  as  were  then  dead,  are  entitled  to 
share  in  the  residue  of  his  personal  estate. 


184a: 

15th  July. 

*-  * 

Executor. 

Commission. 

Indian 

executor* 


CAMPBELL  V.  CAMPBELL,  a/ 

1  HE  testator  in  this  cause,  was  resident  in  India  and 
died  there  in  1832,  having  appointed  the  Defendant, 
who  also  resided  in  India,  his  executor.  A  few  months 
after  his  death,  the  Defendant  proved  his  will  in  Cal-- 
cutta  ;  and  collected  part  of  his  assets.  In  1836  the 
Defendant  came  to  this  country,  and  proved  the  will  in 
the  Prerogative  Court  of  the  Archbishop  of  Canterbury. 


If  an  executor 

in  India  collects 

part  of  the 

assets  there, 

and  then  comes   After  the  Defendant's  departure  from  India,  two  of  hia 

to  England,  and  frfe^jg   ^^^  resided  in  India  and  acted  as  bis  agents 
has  the  remam-  '  ^ 

der  remitted  to    there,  collected  the  remainder  of  the  assets,  and  remitted 

the  amount  to  him,  for  which  they  charged  and  were 

allowed  a  commission  of  one  quarter  per  cent. 


him,  by  his 
agent,  he  is  en- 
titled to  com- 
mission on  that 
part  only  which 
he  coUected  in 
India. 


The  Master,  in  taking  the  accounts  of  the  testator's 
estate,  allowed  the  Defendant  commission,  at  5/,  per 


J^^i^j^JU^'^^^  ^A.^s^'^k.*^  /j^  ^^^€^^.  /^J^. 
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cent,  upon  the  sum  total  of  the  assets.  The  PlaintiiFs 
excepted  to  the  report,  on  the  ground  that  the  Master 
ought  to  have  allowed  the  commission  on  such  part  only 
of  the  assets  as  the  Defendant  had,  himself,  collected 
in  India. 

Mr.  Stuart  and  Mr.  James,  in  support  of  the  ex- 
ception, cited  CockereU  v.  Barber  (a)  and  Denton  v. 
Davtf{b). 

Mr.  G.  Richards  and  Mr.  Keene,  for  the  Defendant, 
cited  Chetham  v.  Lord  Audley  (c)  and  Freeman  v.  Fair- 
lie(d). 

The  Vice-Chakcellor: 

I  remember  that,  some  years  ago,  I  took  some  pains 
to  ascertain  what  the  law  was  with  respect  to  the  allow- 
ance of  commission  to  an  Indian  executor :  and  I  ascer- 
tained that  it  was  allowed  in  respect  only  of  the  assets 
collected,  by  the  executor,  tohiUt  he  was  in  India :  and 
that  it  was  allowed  because  the  Indian  Courts  allow  it : 
and,  as  the  Indian  Courts  allow  it  on  the  ground  of  re- 
sidence in  India,  it  is  allowed,  by  the  Courts  in  this 
country,  on  the  same  ground. 

The  language  of  the  order  pronounced  by  Sir  John 
Leach,  V.  C,  in  CockereU  v.  Barber,  which  was  af- 
firmed by  Lord  Eldon  (e),  seems  to  me  to  be  decisive  of 
the  question.  His  Honor  declared  that  the  executor  in 
that  case,  was  entitled  to  be  allowed,  on  passing  his 
accounts  before  the  Master,  commission,  after  the  rate 
of  5  /.  per  cent,  upon  all  the  assets  collected  and  received 
or  to  be  collected  and  received  by  him  in  India. 


1843. 


Campbell 


Campbell. 


(fl)  Anie^  Vol.  I.  p.  23. 
{b)  1  Moore's  Privy  Coun. 
Ca.  15. 


(c)  4  Ves.  72. 

(d)  3  Mer.  24. 
(f)  2  Ru88.  585. 
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With  respect  to  the  case  of  Denton  v.  Davy,  I  have 
to  observe  that,  though  the  judgment  in  that  case  was 
delivered  by  me,  it  was  an  expression,  not  of  my  own 
individual  opinion  merely,  but  of  the  opinions  of  all  the 
members  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil who  were  present  on  the  occasion. 


What  I  propose  to  do,  in  the  present  case,  is  to  allow 
the  exception  ;  and  to  declare  that  the  Master  ought  to 
have  allowed  the  commission  in  respect  only  of  that 
portion  of  the  assets  which  was  collected,  by  the  De- 
fendant, whilst  he  was  in  India. 

In  Hovey  v.  Blaheman  (/)  the  question  was  whether 
the  executors  of  the  testator,  who  had  been  his  agents 
in  his  lifetime,  were  entitled  to  commission  on  the  money 
due  on  certain  bills  of  exchange  which  they  received 
after  his  death ;  and  it  was  held  that  they  were  not ; 
because  the  bills  had  been  remitted  to  them  by  the  tes- 
tator in  his  lifetime  ;  and  therefore  the  receipt  of  the 
money  was  to  be  referred  to  his  act. 


(/)4Ve8.69e. 
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FENTIMAN  v.  FENTIMAN.  ^  1842: 

22d  JuJy^ 

Under  the  wiU  of  the  testator  in  this  cause,  the         Infafii. 
Plaintiff,  who  was  an  infant  of  the  age  of  10  years,  was      Maintenance. 

entitled  to  have  the  surplus  income  of  the  testator's  pro-  Under  a  will, 

perty,  after  paying  certain  annuities  and  other  charges  an  infant  was 

thereon,  applied  for  his  maintenance  and  education  maintenance 

during  his  minority ;  and,  provided  he  attained  21,  he  out  of  the  in- 

would  become  entitled  to  the  corpus  of  the  property.  ^^™®  ^^^^PJ^- 

was  devised  to 
Since  the  testator's  death  the  Plaintiff  had  been  him  provided 
maintained  and  educated  by  his  mother,  Mary  Ann  ^^^^  100/  a     * 
Boy,  who,  after  the  testator's  death,  married  the  De-  year  was  al- 
fendant  Robert  Twentymofi;  and,  in  pursuance  of  the  ^^^J^\l^^^ 
decree  made  at  the  hearing  of  the  cause,  the  Master  that  purpose : 
found  148/.  to  be  due  to  her  for  the  Plaintiff's  past  but  the  income 
maintenance  and  education,  and  that  lOOZ.  a  year  would   ^^  M:arccly'^  ^ 
be  proper  to  be  allowed  for  those  purposes  in  future,   sufficient  to  pay 
It  appeared,  however,  on  the  cause  coming  on  to  be  heard   certain  annui- 
for  further  directions,  that  the  mcome  of  the  testator  s  prior  charges 
property  was  scarcely  sufficient  to  pay  the  annuities  and    thereon.  Under 
the  interest  of  the  other  charges  thereon.     Under  those  gtances  it  was 
circumstances,  the  order  on  further  directions,  after,  ordered  that 
amongst  other  things,  appointing  Mrs.  Twentyman  and  ^he  trustees 
the  Defendant  «/*•  P.  Fearon  to  be  the  guardians  of  the   should  be  at 
Plaintiff  during  his  minority,  proceeded   as  follows :    liberty,  out  of 
"  And  it  is  ordered  that^the  Defendants  J.  P.  Fearon   JjJI^jj.  hands^to 
and  J.  5.  Yeats  (the  executors  and  trustees  of  the  will),    pay  the  loo/. 

out  of  the  clear  rents  and  profits  of  the  said  testator's    %y^^^''  *"^» 

^  if  the  same 

should  be  in- 
sufficientt  that  what  the  guardians  should  pay  for  the  infant's  main- 
tenance, should  form  a  charge  upon  his  interest  in  the  property. 
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* ^ ' 

Fentiman 

V. 

Fentiman. 


freehold,  copyhold  and  leasehold  estates,  after  payment 
of  the  interest  on  the  mortgage  in  the  report  mentioned 
and  the  prior  charges  and  outgoings  on  the  said  estates, 
pay  the  annuities  of  200/.  each  bequeathed,  by  the  said 
testator's  said  will,  to  the  Defendants  Catharine  Fenti- 
man and  Mary  Ann  Twentyman^  until  the  further  order 
of  this  Court :  And  it  is  ordered  that  they  be  at  liberty ^ 
out  of  any  funds  in  their  hands,  to  pay  to  the  said  De- 
fendant Mary  Ann  Twentyman,  on  her  separate  receipt^ 
the  sum  of  148/.,  for  the  past  maintenance  of  the  Plain- 
tiff up  to  the  6th  day  of  June  1840,  and  the  yearly 
sum  of  100/.  for  his  future  maintenance,  from  the  last- 
mentioned  day,  certified,  by  the  Masters  report,  to  be 
proper  to  be  allowed  for  that  purpose ;  and,  if  the  same 
shall  be  insuflScient,  declare  that  what  the  Defendants 
Mary  Ann  Twtntyman  and  J.  P.  Fearon^  or  either  of 
them,  shall  have  paid  or  shall  pay  in  respect  of  such 
past  and  future  maintenance,  forms  a  charge  upon  the 
estate  and  interest  of  the  Plaintiff  in  the  real  and  per- 
sonal estate  of  the  said  testator,  given  and  devised  to 
him  by  the  said  will/' 


The  Counsel  in  the  cause  were  Mr.  G.  Richards,  Mr, 
Teed,  Mr.  Wood,  Mr,  J.  Baily,  Mr.  Torriano,  Mr.  De 
Gea;,and  Mr.  Bilton. 


H^iH^A^<./ic4.&^  ^  ^^^^^^^7:  £^^a^^^  ^^f^  4  i^c.^  ^i/  U^^ 
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TALBOT  V.  FORD.    V 


1842: 
38th  July. 


Covenants 

Specific 

performance* 

Agreement. 
Hard  bargain, 

litjunctton. 


IHE  Plaintiff  was  the  lessor,   and  the  Defendant^ 

IHgby,  was  the  lessee  of  certain  mines  in  Wales,  for 

thirty-one  years  from  the  25th  of  March  1837.    The 

lease  contained  a  covenant,  on  the  part  of  th6  lessee, 

that,  in  case  the  Plaintiff,  his  heirs  or  assigns,  should, 

at  any  time  before  the  expiration  or  sooner  determination   .  j  - 

of  the  lease,  give  to  Digby,  his  executors  8cc.  notice,  in  mines  contained 

writing,  of  his  desire  to  take,  at  a  valuation,  all  or  any  a  covenant  ihat, 

part  of  the  moveable  machinery,  going  gear,  stock  in  \hoM^t^lny 

trade,  implements,  utensils,  articles  and  things  in  or  time  before  the 

about  the  mines,  then  Digby,  his  executors  &c.  would,  f*/''^?^^?  ^^rde- 

,  .      .  ,       ^  r      .         «    ,      ,  ,  ,.  termination  of 

on  the  expiration  or  determination  of  the  lease,  deliver,  the  lease^  give 

to  the  Plaintiff,  his  heirs  or  assigns,  all  or  such  part  of  potice,  in  writ- 

the  said  moveable  machinery  8cc.  as  should  be  specified  \^^  of  his 

in  the  notice,  and,  thereupon,  the  Plaintiff,  his  heirs  or  desire  to  take 

assigns,  should  pay  to  Digby,  his  executors  &c.  the  ®|^  ^J*  *"y  P**"* 

fair  value  of  the  articles  so  delivered,  such  value  to  be  chinery,  stock 

settled  by  arbitration.  in  trade,  imple- 

ments, &c.  in 
or  about  the 
In  1841,  Digby  assigned  the  machinery,  implements,  mines,  then  the 

utensils,  and  other  articles  in  and  about  the  mines,  to  ^®®*®®  would,  at 

the  Defendant  Ford,  as  a  security  for  money  lent.    In  of  the  lease,  de- 

\M^,Ford  advertised  the  articles  for  sale,  in  pursu-  liver  the  articles 

aiice  of  a  power   for  that  purpose  contained  in   his  notice^to  Uie^ 

security.      Shortly  aftei-wards,   the    Plaintiff,   without  lessor,  on  his 

having  taken  any  step  to  determine  the  lease,  served  payjng  the  value 
°  ■'        "^  'of  them,  such 

value  to  be  as- 
certained in  the  manner  therein  meniioiied.     Held  that  the  cove- 
nant was  so  injurious  and  oppressive  to  the  lessee,  that  the  Court 
ought  not  to  enforce  it,  or  to  grant  an  injunction  to  prevent  a 
breach  of  it. 


174  CASES    IN   CHANCERY. 


Talbot 


184a.  Diffby  with  a  notice,  in  writing,  expressing  his  desire 

to  take,  at  a  valuation  to  be  made  according  to  the 
covenant,  such  part  of  the  moveable  machinery*  going 

Ford.  ^^^  ^^*  ^^  ^^^  about  the  mines,  as  was  mentioned  in 
the  notice :  and  then  filed  the  bill  in  this  cause  praying 
that  it  might  be  declared  that  he  was  entitled  to  have 
the  covenant  specifically  performed,  and  that  Ford 
might  be  restrained  from  selling  or  removing  the 
articles  mentioned  in  the  notice. 

Mr.  Bethell,  and  Mr.  W.  Jtf.  Jame$,  now  moved  for 
the  injunction. 

Mr.  Wahefield,  Mr.  O.  Richards,  and  Mr.  Chandless, 
opposed  the  motion. 

They  said,  first,  that,  under  the  covenant  which  the 
bill  sought  to  enforce,  the  lessor  might  give  notice, 
shortly  after  the  commencement  of  the  term,  of  his 
desire  to  purchase  the  stock  in  trade  or  any  of  the 
other  articles  mentioned  in  the  covenant,  and  thereby 
prevent  the  lessee  from  disposing  of  his  stock  in  trade 
or  of  any  of  the  other  articles  specified  in  the  notice, 
until  the  end  of  the  term ;  and  that  such  a  covenant 
was  so  hard  and  unreasonable,  that  the  Court  would 
not  give  effect  to  it :  Kmberley  v.  Jennings  (a). 
Secondly,  that  the  Court  would  not  act  upon  an 
agreement  to  purchase  property  at  a  price  to  be  fixed 
by  arbitrators :  Churlay  t.  The  Duke  of  Somerset  (6). 

The  Vice-Chancbllor  : 
It  is  not  unusual  to  insert,  in  leases  of  mines,  a 
covenant   which  enables  the  lessor  to  purchase  ma- 

(a)  Ante,  Vol.  VI.  p.  340.  (b)  19  Ves.  429. 
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chinery  and  other  articles  belongiiig  to  the  lessee  and  1843. 

used  by  him  in  working  the  mines,  on  the  lessor  giving 

T  A  T  HA'P 

notice  of  his  desire  to  purchase  them«  shortly  before 

the  expiration  of  the  lease ;  so  that  the  lessor's  option         Fobd. 

of  purchasing  the  articles,  is,  of  necessity,  confined  to 

such  as  may  be  in  or  about  the  mines  at  the  expiration 

of  the  lease.    But  the  covenant  on  which  the  present 

motion  is  founded,  enables  the  lessor^  at  any  time  after 

the  commencement  of  the  term,  to  put,  as  it  were,  a 

ne  amoveas  upon  the  lessee's  stock  in  trade  and  other 

articles  used  by  him  in  working  the  mines ;  that  is,  it 

enables  the  lessor  to  defeat,  to  a  considerable  extent  at 

least,  the  object  and  intention  of  the  lessee  in  taking 

the  lease.    For  I  do  not  see  how,  consistently  with  the 

power  which  this  covenant  purports  to  give  to  the 

lessor,  the  lessee  can  work  the  mines  to  any  advantage. 

It  seems  to  me  that  it  was  by  mere  want  of  caution 

that  this  covenant  was  worded  as  it  is;  for  I  can  not 

suppose  that  the  parties  could  have  intended  that  it 

should  be  expressed  in  the  unqualified  terms  in  which 

we  find  it.    But,  be  that  as  it  may,  my  opinion  is  that 

it  is  so  injurious  and  oppressive  to  the  lessee,  that  this 

Court  ought  not  to  interfere  for  the  purpose  of  giving 

effect  to  it;   and,  therefore,  I   shall  not   grant  the 

injunction. 


f^^C^^^Ji^rr^yf^-y^/^^ 
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1842: 

3cl  November. 

, ^ 4 

CwenanUjir 

title. 
Tenant  for  life, 

Vemior 
and  purchaser* 

Estates  were 
devised  to  J* 
for  life,  remain- 
der to  B,  for 
life,  remainder 
to  his  sons  suc- 
cessively in  tail 
male.     A.  and 
JB.,  during  the 
infancy  of  B.'s 
eldest  son,  ob- 
tained an  Act 
of  Parliament, 
vesting  the 
estates  in  trus- 
tees in  trust  to 
sell. 

Held  that  A. 
and  B,  must 
covenant,  with 
the  purchaser, 
for  the  title. 
If  settled 
estates  are  sold 
under  a  power 
to  sell  them 
with  the  con- 
sent of  the 
tenant  for  life, 
he  must  cove- 
nant for  the 
title. 


In  re  THE  LONDON  BRIDGE  ACTS  10th  Geo. 
4th  &  2d  Will.  4th:  and  In  re  WITTS'  ESTATE  ^ 
ACT  6th  Vict.  c.  4. 

Ex  parte  THE  CLOTHWORKERS'  COMPANY. 

IN  June  1841,  Francis  Edward  Witts,  being  tenant  for 
life,  under  the  will  of  Broome  Witts,  of  three  houses  in 
Fenchurch-street,  London,  with  remainder  to  his  son, 
Edward  Francis  Wilts,  for  life,  with  remainders  to  the 
first  and  other  sons  of  Edward  Francis  Witts  in  tail- 
male  * ;  with  divers  remainders  over ;  and  the  Cloth- 
workers'  Company  being  entitled  to  a  fund  in  Court, 
which  was  liable  to  be  invested  in  the  purchase  of  free- 
hold estates,  it  was  agreed  between  them  that  the 
Messrs.  Wilts  should  obtain  an  Act  of  Parliament  to 
enable  them  to  sell  the  houses,  and  that  the  Company 
should  purchase  them  for  such  a  sum,  to  be  paid  out  of 
the  fund  in  Court,  as,  if  laid  out  in  consols  at  the  time 
of  completing  the  purchase,  would  buy  10,000  L  of  that 
stock ;  and  that,  upon  payment  of  the  purchase-money 
to  the  person  or  persons  who,  under  the  Act,  should  be 
authorized  to  receive  and  give  a  dincharge  for  it,  the 
houses  should  be  conveyed,  by  all  proper  parties,  to  the 
Company  and  their  successors,  freed  and  discharged 
from  all  estates,  titles,  charges,  and  incumbrances  what- 
soever. 

By  an  order  of  the  Court  mad^  in  November  1841, 
it  was  referred  to  the  Master,  to  settle  and  approve,  as 


*  The  first  tenant  in  tail  male  was  a  minor,  aged  only 
17  months. 
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soon  as  the  Act  of  Parliament  should  be  obtained,  of  a  1842. 

proper  conveyance  of  the  houses  to  the  Company ;  and      ' 
it  was  ordered  that,  upon  the  McLster  certifying  his  ^^ 

approval    of   such   conveyance,    the  purchase-money    «  . 

should  be  raised  by  sale  of  a  competent  part  of  the  fund 
in  Court,  and  should  be  paid  into  the  Bank  and  be  car- 
ried over  to  the  credit  of  such  account  as  the  Master 
should  certify  to  be  directed  or  authorized  by  the  Act 
of  Parliament. 

The  Act  (being  the  third  mentioned  in  the  title  to 
thb  case)  was  accordingly  obtained ;  and,  thereby,  the 
houses  were  vested  in  two  trustees  in  fee,  discharged  of 
the  uses  &c.  contained  in  the  will  of  Broome  WiiU,  in 
trust  to  sell  the  same  to  the  Company  for  the  sum 
agreed  upon ;  and,  upon  payment  of  that  sum  into  the* 
Bank  according  to  the  directions  of  the  Act,  to  convey 
and  assure  the  houses,  to  the  Company,  their  successors 
and  assigns. 

In  pursuance  of  the  order  of  November  1841,  the 
Master  approved  of  a  draft  of  a  conveyance  of  the 
houses,  to  be  made  between  the  trustees  of  the  Act  of 
the  one  part,  the  Messrs,  Witts  of  the  second  part,  and 
the  Company  of  the  third  part :  but  it  contained  no 
covenants  for  title.  Whereupon  the  Company  presented 
a  petition  insisting  that  the  draft  ought  to  have  con- 
tained covenants  on  the  part  of  the  Messrs.  Witts,  seve- 
rally, that,  notwithstanding  any  act  done  by  them  or  the 
trustees  of  the  Act,  or  by  Broome  Wilts,  the  testator, 
or  any  person  claiming  under  him,  the  trustees  and  the 
Messrs.  Witts,  or  some  or  one  of  them,  had  power  to 
convey  the  houses;  and  for  the  quiet  enjoyment  thereof 
free  from  incumbrances ;  and  for  the  further  assurance 
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1842.  thereof  by  the  Messrs.  Witts  and  their  heirs,  and  by  the 

trustees  and  the  surrivor  of  them  and  his  heirs,  and  all 
^  "  persons  claiming  under  the  testator :  or,  at  any  rate, 

Baidoe  Acts.  *^*^*  ^^^  ^^^  ought  to  have  contained  a  covenant,  on 
the  part  of  the  Messrs.  Witts,  that  they  had  not  incum- 
bered the  houses.  The  petition  prayed  that  it  might  be 
referred  back  to  the  Master  to  review  his  report ;  and 
that  it  might  be  declared  that,  in  the  conveyance  to  be 
made  to  the  petitioners,  the  Messrs.  Witts  ought  to 
enter  into  such  or  the  like  covenants  as  before  men- 
tioned ;  or  that  they  ought,  at  any  rate,  to  covenant 
that  they  had  not  incumbered  the  houses. 

Mr.  Lloyd  appeared  for  the  Clothworkers'  Company. 

Mr.  Craigf  for  the  Messrs.  Witts,  contended  that 
they  were  not  bound  to  enter  into  covenants  for  the  title, 
to  die  houses,  first,  because  they  were  not  the  absolute 
owners  of  them ;  and,  secondly,  because  the  rights  of  all 
persons  claiming  under  either  the  Messrs.  Witts  or  the 
testator,  were  barred  by  the  Act  of  Parliament;  for, 
although  it  contained  a  saving-clause,  the  rights  of 
those  persons  were  excluded,  expressly,  from  the  pro- 
tection of  that  clause  *• 

The  Vice-Chancellor  said  that,  supposing  the  neces- 
sity for  the  covenants  not  to  be  done  away  with  by  the 

*  The  clause  alluded  to  above,  saved  the  rights  of  all  per- 
sons except  JP.  £.  WittSy  E.  F.  fVittSj  the  sons  of  the  latter, 
the  heirs  male  of  such  sons,  the  remaindermen  (all  of  whom 
it  named),  the  right  heirs  of  the  testator,  tl^e  assigns  qf  the 
said  several  persons  respectively,  and  all  persons  claiming 
through  or  under  such  persons  respectively,  and  all  other  per- 
sons claiming  or  to  claim  under  the  testator's  will. 
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In  re 
London 


exception  in  the  saving-clause,  the  question  was  what         1843. 

was  the  rule  as  to  the  obligation  of  tenants  for  life,  in 

cases  like  the  present,  to  enter  into  covenants  for  title : 

that  he  apprehended  that,  where  the  only  persons  who    nnr^-*^cTs 

were  immediately  interested  in  the  estates  were  tenants 

for  life,  it  was  the  usual  course  to  make  them  covenant 

for  the  title :  that  the  tenants  for  life  in  this  case  stood 

in  the  same  situation  as  if  there  had  been  a  power  to 

sell  the  estates  with  their  consent ;  in  which  case,  it 

would  be  a  matter  of  course  for  them  to  enter  into  the 

covenants. 

Notwithstanding  the  comprehensive  terms  in  which 
the  exception  in  the  saving-clause  was  expressed,  The 
Fice-Chancelhr  considered  that  that  exception  did  not 
include  the  assigns  of  the  testator  himself;  the  words  : 
*'  and  all  and  every  the  assigns  of  the  said  several  per- 
sons respectively,"  meaning  only,  as  he  thought,  the 
assigns  of  the  devisees  whose  names  had  been  pre- 
viously mentioned. 

His  Honor  added  that  it  must  be  referred  back  to  the 
Master,  to  review  his  report ;  but  that  it  would  not  be 
necessary  for  the  covenants  to  extend  to  the  acts  of 
those  persons  whose  rights  were  excluded,  by  the  excep- 
tion in  the  saving-clause,  from  the  protection  of  that 
clause. 


A  petition  was  presented,  in  the  same  matters,  by  the 
Messrs.  WiiUf  insisting  that  they  ought  not  to  be  made 
parties  to  the  intended  conveyance.     But 

The  Vice-chancellor  said  that  they  were  necessary 
parties,  because,  as  he  had  before  decided,  they  were 
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1842.  bound  to  covenant  for  the  title  to  the  premises  agreed 

'        ""  to  be  sold ;  and  also  because  the  agreement  between 

^"  ^^  them  and  the  Company^  stipulated  that  all  deeds  and 

^^^^        documents  in  their  possession  which  related  as  well  to 

other  property  as  to  the  premises*  agreed  to  be  sold, 

should  be  retained  by  them,  but  that  the  Company 

should  be  entitled  to  a  covenant  for  the  production  of 

such  deeds  and  documents ;  and  that  that  stipulation 

alone,  made  the  Messrs.  Witts  necessary  parties*. 


BaiDOB  Acts. 


Agreement,  The  Messrs.  Witts  further  objected,  by  their  petition, 

Construction,  that,  if  they  were  necessary  parties  to  the  intended  con- 
A.  being  tenant  veyance,  it  ought  not  to  recite,  as  it  did,  that  the  Company 
for  life  of  an  had,  in  pursuance  of  the  Act  of  Parliament,  paid  all  the 
estate,  ^*'"  '■®'  expenses,  in  and  by  the  articles  of  agreement,  agreed  to  be 
sons,  succes-  paid  by  them ;  inasmuch  as  the  articles  contained  a  clause 
sively,  in  tail  in  the  following  words :  "  That  all  the  expenses  incident 
into  an  agree-  ^  ^^^  consequent  upon  the  proposal,  by  the  Company, 
mentwith  B.,  to  purchase  and  the  negotiation  consequent  thereon, 
si^  u^t^ed  thar*  together  with  the  expense  of  obtaining  the  Act,  of  pre- 

A.  should  pro-     paring  the  abstract  of  title  and  showing  a  title  to  the 
cure  an  Act  of 

Parliaroent  to  •  j^  jg  submitted  that  the  covenant  might  have  formed  the 

SulTe'Ta;:      subject  of  a  distinct  deed, 
to  B, ;  and  that 

B,  should  bear  all  the  expenses  incident  to  and  consequent  upon 
his  proposal  to  purchase  the  estate,  together  with  the  expense  of 
obtaining  the  Act,  of  preparing  the  abstract  and  showing  a  title 
to  the  estate,  and  of  and  about  making  and  completing  the  sale 
and  conveyance  to  him,  together  with  tne  expense  of  the  agree- 
ment, and  all  other  expenses  whatsoever  of  ^.,  in  consequence  of 
the  sale,  or  arising  out  of  or  in  anywise  relating  thereto^  or  to  the 
proposal  of  B.  A,  accordingly  obtained  an  Act  for  the  sale  of  the 
estate  to  B.,  which  directed  the  purchase-money  to  be  invested  in 
lands  to  be  settled  to  the  same  uses  as  the  estate  stood  limited  to. 
Held  that  B.  was  not  bound  to  pay  the  expenses  of  the  invest- 
ment. 
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premfees  agreed  to  be  sold,  and  of  and  aboat  miJLing  18^2. 

and  completiiig  the  sale  and  conveyance  to  the  Com- 
pany, tc^ther  witih  the  expetiae  of  tficde  pieMnta,  and  inuDoa 
M  other  tipensem  whMioever  tf  the  said  Francis  Edw^d  j^^^^^  ^^t*. 
Witti  and  EdwairdFrancu  Witti  in  consequence  cfthe  said 
mkf  or  arising  inti  &fet  in  tmywise  relatinff  thereto  or  to 
the  said  proposal  of  the  said  Compantf,  should  be  paid  by 
the  said  Company,  exoept  in  case  the  said  Act  should  not 
be  obtained  in  consequence  of  the  want  of  consent  of  any 
person  or  persons  whose  consent  should  be  required  for 
passing  the  same,  or  fropa  any  other  cause  resting  with  the 
vendors."  But,  notwithstanding  that  clause,  the  Com» 
pany  had  not  paid  the  expense  of  reinvesting  the  pur- 
chase-UMMiey  for  the  premises  (in  pursuance  of  a  direction 
for  that  purpose  contained  in  the  Act),  in  the  purchase 
of  lands  to  be  settled  to  the  same  uses  as  the  premises 
agreed  to  be  sold,  stood  limited  to. 

Mr.  Craig,  for  the  Messrs.  Witts. 

Mr.  Lloyd,  for  the  Company,  said  that  the  reinvest- 
ment, though  directed  by  the  Act,  was  not  provided  for 
or  even  alluded  to  in  the  articles  of  agreement;  and 
that  the  only  expenses  which  the  articles  subjected  the 
Company  to,  were  the  expenses  incident  to  the  sale  of 
the  premises ;  and,  consequently,  they  were  not  bound 
to  defray  the  expenses  of  the  reinvestment 

The  Vice-ChaneeUor  said  that,  by  the  Act  of  Parlta* 
ment,  the  premises  agreed  to  be  sold,  were  vested  in  the 
trustees,  in  trust  to  convey  the  same  to  the  Company, 
upon  payment,  by  the  Company,  of  the  purchase* 
money,  of  the  expenses  of  obtaining  the  Act  and  all 
other  expenses  which  they  had  agreed  to  pay;  and, 
therefore,  the  Act  made  the  payment  of  those  expenses 
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by  the  Company,  a  condition  precedent  to  the  convey- 
ance ;  and,  consequently,  the  payment  of  them,  must, 
of  necessity,  appear  upon  the  face  of  the  conveyance : 
and  he  agreed,  with  Mr.  Lhyd,  that  the  Company  were 
not  bound,  by  the  articles  of  agreement,  to  pay  the  ex- 
penses of  reinvesting  the  purchase-money  as  directed 
by  the  Act. 

[Petition  dismissed. 


1849: 

4th  and  5th 

November. 
*^        ^        ^ 

In/ant. 
Report, 


Between  RICHARD  and  ANNA  MARIA  GAN- 
DERTON,  Infants,  by  J.  Martin,  their  next  friend. 
Plaintiffs;  and  THOMAS  and  FREDERICK 
GANDERTON,  Defendants: 


Y 


And  between  The  said  RICHARD  and  ANNA 
MARIA  GANDERTON,  by  J.  C.  Homer,  their 
next  friend,  Plaintiffs ;  and  the  said  THOMAS  and 
FREDERICK  GANDERTON,  Defendants. 


On  the  12th  of  January  1042  an  order  was  made,  in 
the  above  suits,  by  which  it  was  referred  to  the  Master 


Two  suits  hav- 
ing been  insti- 
tuted on  behalf 
of  the  same  in- 
fant Plaintiffs, 
it  was  referred, 
to  the  Master, 
to  inquire  and 
state  whether 
the  bills  were 

for  the  same  matters,  and,  if  so,  which  of  the  suits  it  would  be 
roost  for  the  benefit  of  the  infants  to  prosecute :  but  the  order  did 
not  give  the  Master  liberty  to  state  special  circumstances.  The 
Master  reported  that  the  two  bills  were,  substantially,  for  the  same 
matters,  and  that  it  would  be  most  for  the  benefit  of  the  infants  to 
prosecute  the  first  suit ;  but  that,  as  the  same  person  was  solicitor 
both  for  the  next  friend  and  for  the  Defendants  in  that  suit,  he 
was  of  opinion  that  some  other  solicitor  should  be  appointed  for 
the  Plaintiffs,  and  that  part  of  the  funds  in  the  cause,  which  were 
then  in  a  country  bank,  should  be  brought  into  Court.  Held 
that  the  Master  had  given  a  qualified  answer  to  the  question  re- 
ferred to  him,  and  added  suggestions  which  he  was  not  at  liberty 
to  make ;  and^  therefore,  it  was  referred  back  to  him  to  review  his 
reporu 
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to  inquire  and  state  whether  the  bills  filed  in  those 
suits  were  for  the  same  matters ;  and,  if  so,  which  of 
the  suits  would  be  most  for  the  benefit  of  the  infant 
Plaintiffs  to  prosecute,  having  regard  to  the  amend-  Gandertow* 
ments  mentioned  in  the  affidavit  of  Edward  Flower, 
and  filed  on  the  11th  of  January  then  instant;  and 
it  was  ordered  that  all  the  proceedings  in  both  the 
suits  should  be  stayed  until  the  report  of  the  Master 
should  have  been  made  and  until  the  further  order 
of  the  Court.  On  the  23d  of  June  1842  the  Master 
reported  that  the  bills  were,  substantially,  for  the  same 
matters,  and  that  it  would  be  most  for  the  benefit  of 
the  infant  Plaintiffs  to  prosecute  the  first  suit,  having 
regard  to  the  amendments  mentioned  in  Flower*s  aifi- 
davit;  but  that,  inasmuch  as  the  solicitor  for  the  next 
friend  in  that  suit,  was  also  the  solicitor  for  the  De- 
fendants, the  Master  was  of  opinion  that,  for  the 
purpose  of  having  that  suit  prosecuted  impartially  and 
effectually,  some  solicitor  not  connected  with  the  De- 
fendants, should  be  appointed  for  the  Plaintiffs,  and 
that  such  money  as  was  then  in  the  hands  of  the 
Gloucestershire  Banking  Company  and  in  the  bank 
of  Messrs.  Berwick  4r  Co.,  part  of  the  funds  in  question 
in  the  causes,  should  be  brought  into  Court. 

In  July  1842  two  petitions  were  presented  in  the 
names  of  the  Plaintiffs,  one  praying  that  the  report 
might  be  confirmed  and  all  further  proceedings  in  the 
second  suit  stayed,  and  that  Homer  might  be  ordered 
to  pay  all  the  costs  incurred  in  it ;  and  that  the  first 
snit  might  be  prosecuted,  and  that,  in  the  prosecution 
thereof,  Martin  might  have  regard  to  the  opinion 
expressed,  by  the  Master,  with  reference  to  the  appoint- 
ment of  a  solicitor  unconnected  with  the  Defendants, 
and  the  bringing  into  Court  of  the  money  mentioned  in 
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the  report.  The  other  petition  stated  several  objec- 
tions to  the  report,  and  prayed  that  the  Master  might 
be  directed  to  review  it,  or  that  the  PlamtifTs  might 
be  at  liberty  to  except  to  it.  Both  the  petitions  now 
came  on  to  be  heard.  One  was  supported  by  Mr. 
Stuart  and  Mr.  Giffard,  and  the  other,  by  Mr.  Bethell 
and  Mr.  Freeling. 

The  Vice-Chancellor  : 

It  is  quite  clear  that  the  Master*8  report  cannot  be 
supported. 

Tlie  order  of  reference,  except  so  far  as  it  related  to 
the  amendments  mentioned  in  Flower*B  affidavit,  was 
the  common  order.  And  the  Master  was  to  inquire 
and  state  which  of  the  two  suits  was  most  beneficial  to 
the  infants,  having  regard  to  those  amendments.  Then 
what  has  he  done  ?  He  has  found  that  the  bills  are 
substantially  for  the  same  matters  :  but  that  was  not  the 
question  referred  to  him.  What  am  I  to  infer  to  be  the 
meaning  of  the  word  '  substantially '  ?  Does  the  Master 
mean  that  the  two  suits  are  or  are  not  for  the  same 
matters?  The  answer  which  he  has  given  to  the  ques- 
tion referred  to  him,  is  not  a  positive  but  a  qualified 
answer.  And,  if  the  two  suits  are  not  for  the  same 
matters,  then  the  Master  ought  not  to  have  proceeded 
further;  for  it  was  only  in  the  event  of  their  being  for 
the  same  matters,  that  he  was  to  proceed  to  state  which 
was  most  for  the  benefit  of  the  infietnt  Plaintiffs  to 
prosecute. 


He  has,  however,  not  only  gone  on  to  state  which  of 
the  two  suits  it  was  most  for  the  benefit  of  the  infants 
to  prosecute^  but  has  recommended  a  new  solicitor  to 
be  appointed  for  the  Plaintiffs  in  that  suit,  with  a  view 
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to  its   being  impartially  and  effectually  prosecuted;  i^^. 

and  also  that  certain  monies  should  be  brought  into 

Court  in  that  suit :  so  that,  in  effect,  he  has  neither 

given  a  positive  answer  to  the  first  question,  nor  has  he    Qanderton. 

given  a  simple  answer  to  the  second  question  referred 

to  him  ;  for  he  has  said  that  the  first  suit  will  be  most 

for  the  benefit  of  the  infants  to  prosecute,  provided 

certain  things  are  done  in  that  suit. 


-D" 


Upon  these  grounds,  and,  especially,  as  the  order  of 
reference  did  not  give  the  Master  liberty  to  state  special 
circumstances,  my  opinion  is  that  he  has  miscarried  ; 
and  all  that  I  can  now  do  is  to  refer  it  back  to  him  to 
review  his  report. 


SWIFT  r.  GRAZEBROOK. 


1842: 
10th  Nov. 


At  the  commencement  of  this  suit,  all  the  Plaintiffs 

were  infknts,  and,  of  course,  they  sued  by  their  next        Solicitor 

friend.     Pending  the  suit,  one  of  them,  Frederick  Swifty       Plaintiff. 

attained  twenty-one.    Afler  which,  the  next  friend  in-        Practice, 

structed  Mr.  Tarleton,  ihe  solicitor  whom  he  had  em-  jhe  solicitor 

ployed  in  the  suit,  lo  move  that  he  might  be  discharged  employed  by 

from  being  the  next  friend,  and  that  another  person  *  a^infanf s"^ 

might  be  appointed   in  his  place.     Frederick  Swift,  suit,  having 

although  he  had  neither  disavowed  the  suit,  nor  apphed  817®"  ?  notice 
^  ^'^         of  motion  on 

behalf  of  the 

Plaintiffs,  one  of  the  Plaintiffs  who  had  come  of  age,  but  had  not 

disavowed  the  suit  or  obtained  an  order  to  change  his  solicitor, 

employed  another  solicitor  to  oppose  the  motiou  on  his  behalf. 

Held  that  the  counsel  instructed  by  that  solicitor,  were  not 

entitled  to  be  heard. 

o  3 
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1842.  for  leave  to  change  his  solicitor*,  directed  another  soli- 
citor to  instruct  counsel  to  oppose  the  motion  on  behalf 
of  himself  and  his  co-plaintiffs. 


Swift 

GUAZEBROOK. 


The  motion  was  now  made  by  Mr.  Bethell  and  Mr. 
Glasse  on  behalf  of  the  Plaintiffs. 

Mr.  Stuart  and  Mr.  Spurrier  were  instructed  to  oppose 
the  motion  by  the  solicitor  employed  by  Frederick  Swift; 
but  Mr.  Bethell  and  Mr.  Glasse  contended  that  they 
ought  not  to  be  heard,  because  Frederick  Swifi  had  not 
been  served  with  notice  of  the  motion,  nor  had  he 
repudiated  the  suit  or  obtained  an  order  to  change  his 
solicitor. 

Mr.  RomiUy  and  Mr.  Shapter  appeared  for  the  De« 
fendants,  but  did  not  oppose  the  motion. 

The  Vice-Chancbllor: 

A  party  cannot  be  represented  by  two  solicitors.  At 
present,  Mr.  Tarleton  is  solicitor  for  all  the  Plaintiffs 
including  Frederick  Sunfi.  Mr.  Bethell  and  Mr.  Glasse 
have  been  instructed  by  Mr.  Tarleton ;  and,  conse- 
quently, they  are  counsel  for  all  the  Plaintiffs  ;  and  I 
cannot  allow  one  of  them  to  appear  by  a  different  soli- 
citor, until  he  has  obtained  an  order  to  change  his 
solicitor ;  for,  until  he  has  done  so,  he  cannot  have  a 

*  The  18th  General  Order  of  October  1842,  directs  that 
a  party  suing  or  defending  by  a  solicitor,  shall  not  be  at 
liberty  to  change  his  solicitor  without  an  order  of  the  Court 
for  that  purpose ;  and  that,  until  such  order  is  obtained  and 
served  and  notice  thereof  given  to  the  clerk  of  records  and 
wiits,  the  former  solicitor  ^hall  be  consideied  as  the  solicitor 
of  the  party. 
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dificrent  solicitor.    And,  as  no  one  opposes  the  motion  16^2. 

on  behalf  of  the  Defendants,  I  shall  make  the  order  in 
the  terms  in  which  it  is  a&ked. 

<jKAZEBROOK. 


SLOGGETT  v.  VIANT  AND  OTHERS.V  ,842. 

loth  Nov, 

rp  ' ^ ' 

X  HE  Defendant  Viant  filed  a  bill  of  foreclosure  against  ^    . 

Shggett,  and  Sloggett  filed  a  cross-bill,  against  Viant       Security  for 

and  others,  to  set  aside  the  mortgage.  ^^*^*' 

'  ^^  Cross-cause. 

Plaintiff. 

Mr.  Bethell  and  Mr.  Prior  moved  on  behalf  of  all  

the  Defendants  in  the  cross-suit,  that  Sloggett  might  "^^gj^^iir  ^"' 

give  security  for  the  costs  of  that  suit,  on  the  ground  against  J9.,  and 

that  he  had  absconded.  ^-  ^^ed  a  croBs- 

bill  against  A, 
and  others. 
Mr.  Stuart,  for  Sloggett,  said  that  a  plaintiff  in  a  They  all  moved 

cross-suit,  could  not  be  compelled  to  give  security  for     j^'  securit"^ 
costs.     Thornton  v.  Wilson  (a).  for  the  costs  of 

the  cross-suit. 

Mr.  Bethell,  in  reply,  said  that  the  rule  as  to  giving  g^j  ]eave  was 

security  for  costs,  applied  to  a  cross-suit  as  well  as  to  given  to  the 

an  original  one;  and  that  the  Defendants  who  joined      %|  ^^"^ho* 

in  the  motion  with  Vtant,  were  not  parties  to  the  origi-  were  not  par- 

nal  suit;  and,  therefore,  as  far  as  they  were  concerned,  ^'®®  ^^  v^  *^"' 
.1         •,  •       1  •  1   .t  /  •   .     1   Rinal  suit,  to 

the  suit  m  which  the  motion  was  made,  was  an  original  ^q^q  that  B, 

one.  might  give 

securit)'  for  the 
costs  of  the 
The  Vice-Cfiancellor,  after  perusing  the  case  cited  by  cross-suit. 

Mr.  Stuart  and  referring  to  the  bill  in  Sloggett  v,  Viant,   hlx<^»-/^  %-  y^»-^,^ 

in  order  to  satisfy  himself  that  it  was  a  cross-bill,  said :       ^^  j9o^xxi    .7Zxf . 


(</}  Uogan's  Kep.  (Iri^h)  [>.  20. 


'f^^^y.  0  4 
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Slooastt 


I  rather  think  that  I  am  not  at  liberty  to  grant  the 
application.  As  all  the  Defendants  join  in  making  the 
motion,  whatever  is  an  answer  to  it  as  to  one  of  them^ 
is  an  answer  as  to  the  rest  of  them. 

Motion  refused  with  costs. 

His  Honor ^  afterwards,  gave  the  Co-defendants  with 
Viant,  who  were  not  parties  to  the  original  suit^  leave 
to  move  that  Sloggett  might  give  security  for  the  costs 
of  his,  siut. 


1849: 
1  oth  Nov. 

^        ■      V ' 

New  Orders 

of  Aug,  1841. 

Practice, 

The  Court  may 
permit  a  causQ 
to  be  set  down 
for  argument  on 
an  objection  for 
want  of  parties, 
after  the  fourr 
teen  days  allow- 
ed, for  that  pur- 
pose, by  the 
39ih  Order  of 
August  1841, 
have  expired. 

/     /*^^.  >r-^/.  •'^-"'^ 


COCKBURN  V.  TOLSON.  ^ 

1  WO  or  three  days  after  the  fourteen  days  allowed, 
by  the  39th  General  Order  of  August  1B41,  for  setting 
down  a  cause  for  argument  on  an  objection  for  want  of 
parties,  had  expired, 

Mr.  jS.  Atkinson^  for  the  Plaintiff,  moved  for  leave  to 
set  down  the  cause,  nunc  pro  tunc.  He  read  an  affida* 
vit,  made  by  the  Plaintiff's  solicitor,  accounting  for  the 
delay. 

The  Vice-Chancellor  : 
The  39th  Order  does  not  say  that  a  cause  shall  not 
be  set  down  for  the  purpose  mentioned,  after  the  fourteen 
days  have  expired.  It  means  that  the  cause  shall  be 
set  down  within  the  fourteen  days,  as  a  matter  of  course ; 
but  that,  afterwards,  the  leave  of  the  Court  must  be 
obtained.  And,  as  no  one  appears  to  oppose  themotion^ 
1  shall  grant  it. 
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BOURN  V.  BOURN-     ^  184^: 

10th  Nov. 


JVlR.  Willceek  moired*  to  open  the;  biddtogsifor  a  part        JhdtBngs- 
of  tbe  estates  in  this  cause  which  had  been  sold  for     (<V^g  of). 

430/.,,  oderiog  an  advance  of  60  2.  upon  that  sum*.  * 

Biddings 
Mr.  Hort  opposed,  the  motion,  on  the  ground  that  2§J^^^"(^^ 
the  sum*  offered  would  not.cover  the  expenses  o£  the  re-  on  430  /• 
sale,  which  the  party  moving  did.  not  ofier  to  pay*.    He 
cited  Upton.  Y*  Lord  Ferrers  (a). 

The  Vice-Chancellor,  however,  granted  the  motion, 
on  the  usual  terms. 

(a)  4  Vea,  700. 
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^g^^  ^  CATHARINE  BLYTHE,  the  Wife  of  the  Defendant 

11th  Nfov.  Edward  Blythe,  by  her  next  Friend, 


Stttlement.  j.  GRANVILLE  AND  OTHERS. 
Constructton* 
Cooenant.  j 
Future  property  iN  July  1816,  the  Defendants  Samuel  DowneSf  and 
^J^'  Charles  Dawnes  the  younger  and  the  Plaintiff,  who  was 
By  a  marriage  ^^^  single,  became  possessed  of  certain  sums  of  reduced 
settlement,  annuities,  as  the  next  of  kin  of  William  Rhodes  their 
8,700 /.  stock,  late  uncle;  and,  being  desirous  of  making  some  pro- 
of which  the  vision  for  their  father,  Charles  Dawnes  the  elder,  the 
^^ssed^^r^*"  Plaintiff  transferred  1,936 /•  reduced  annuities,  part  of 

settled  in  trust 

for  her  separate  use  for  life,  remainder  in  trust  for  her  intended 
husband  for  life,  and  afler  his  death  as  the  wife  should  appoint  by 
will :  and  the  intended  husband  covenanted  that,  if  the  marriage 
should  take  effect,  he  would,  as  often  as  occasion  should  require, 
join  with  his  wife,  in  doing  all  necessary  acts  for  assigning,  to  the 
trustees,  all  the  property  to  which  his  wife  should  become  enti- 
tled during  the  coverture,  upon  the  trusts  declared  of  the  1,500/. 
and  2,700/.  stock.  At  the  date  of  the  settlement,  the  wife  had 
an  absolute  vested  interest  in  1,935/.  stock,  expectant  on  her 
father's  death,  but  it  was  not  mentioned  in  the  settlement.  During 
the  marriage,  the  husband  became  bankrupt,  and  then  the  wife's 
father  died.  Held  that  the  1,935/.  stock  did  not  belong  to  the 
husband's  assignee  as  part  of  his  estate,  but  was  bound  by  his  cove- 
nant, as  beitag  property  to  which  the  wife  would  become  entitled 
during  the  coverture. 

Costs* — Assignee  of  bankrupt, — Defendant. 

A  married  lady  filed,  a  bill  against  her  husband  ( who  had  be- 
come bankrupt)  and  his  assignee,  alleging  that  a  sum  of  stock 
which  had  fallen  into  possession  after  the  bankruptcy,  was  subject, 
under  the  circumstances  stated  in  the  bill,  to  the  trusts  of  her 
settlement,  and  did  not  belong  to  the  assignee.  The  assignee 
submitted  the  question  to  the  Court.  The  Court  decided  that  the 
fund  was  subject  to  the  trusts  of  the  settlement ;  and  refused  to 
give  the  assignee  his  costs  y  as  he  ought  to  have  disclaimed. 
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the  fitock  of  which  she  so  became  possessed,  and  her 
brothers  transferred  two  further  sums,  parts  of  the 
stock  of  which  they  so  became  possessed,  making,  in 
the  whole,  4,670/.  reduced  annuities,  into  the  names  of 
the  Defendants  John  Granville  and  George  Brydgei 
Granville^  in  trust  for  Charles  Downes  the  elder,  for 
his  life,  and,  after  his  decease,  in  trust,  as  to  1,935/. 
reduced  annuities,  part  of  the  4,670/.,  to  transfer  the 
same  to  the  Plaintiff,  her  executors  8cc. 


191 

1842. 

^ V ' 

Blytue 
Gramyille. 


By  the  settlement  on  the  marriage  of  the  Plaintiff 
with  E.  Blgthe,  dated  the  10th  of  October  1817  and 
made  between  BIythe  of  the  first  part,  the  Plaintiff  of 
the  second  part,  and  her  two  brothers  of  the  third  part, 
after  reciting  the  intended  marriage  and  that  the  Plaintiff 
was  possessed  of  1,500/.  sterling  and  also  of  2,700/. 
consols,  and  that,  upon  the  treaty  for  the  marriage,  it 
was  agreed  that  the  1,500/.  should  be  lent  to  Blgthe, 
and  that  he  should  execute  a  bond  to  Samuel  Downes 
and  Charles  Downes  the  younger,  for  securing  the  repay- 
ment of  that  sum  with  interest,  and  that,  as  well  that 
sum  and  the  2,700/.  consols,  as  also  all  the  future  pro- 
perty which  might  devolve  upon  or  come  to  the  Plaintiffs 
during  her  then  intended  coverture^  by  virtue  of  any  gift^ 
will,  devise,  descent,  or  by  virtue  of  the  statutes  made  for 
the  distribution  of  intestates*  estates,  or  by  any  other 
means  whatsoever,  should  be  settled  in  manner  therein- 
after mentioned;  and  that,  for  effectuating,  in  part, 
the  purposes  aforesaid,  the  Plaintiff  should  transfer 
the  2,700/.  consols  into  the  names  of  Samuel  Downes 
and  Charles  Downes  the  younger,  upon  the  trusts 
thereinafter  expressed ;  and  that  Blythe  should  enter 
into  such  covenant  as  therein  and  hereinafter  men- 
tioned, for  effectually  conveying,  assigning,  and  trans- 
ferring to  and  vesting  in  Samuel  Downes  and  Charles 
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-  ^  CATHARINE  BLYTHE,  the  Wife  of  the  Defendant 

11th  Nfoy,  Edward  Blythe,  by  her  next  Friend, 


Seiilemeni.  j.  GRANVILLE  AND  OTHERS. 

Constructwn. 
Covenant*        j 
Future  property  iN  July  1B15,  the  Defendants  Samuel  Doumes,  and 

2f^if^'  Charles  Downes  the  younger  and  the  Plaintiff,  who  was 
By  a  marriage  ^^^  single,  became  possessed  of  certain  sums  of  reduced 
settlement,  annuities,  as  the  next  of  kin  of  WiUiam  Rhodes  their 
a^oo  /.  stock  '*^  uncle ;  and,  being  desirous  of  making  some  pro- 
of which  ^e  vision  for  their  father,  Charles  Downen  the  elder,  the 

lady  was  pes-      Plaintiff  transferred  1,936/.  reduced  annuities,  part  of 
sessed,  were  '  *^ 

settled  in  trust 

for  her  separate  use  for  life,  remainder  in  trust  for  her  intended 
husband  tor  life,  and  afler  his  death  as  the  wife  should  appoint  by 
will :  and  the  intended  husband  covenanted  that,  if  the  marriage 
should  take  effect,  he  would,  as  oflen  as  occasion  should  require, 
join  with  his  wife,  in  doing  all  necessary  acts  for  assigning,  to  the 
trustees,  all  the  property  to  which  his  wife  should  become  enti- 
tled during  the  coverture,  upon  the  trusts  declared  of  the  1,500/. 
and  2,700/.  stock.  At  the  date  of  the  settlement,  the  wife  had 
an  absolute  vested  interest  in  1,935/.  stock,  expectant  on  her 
father's  death,  but  it  was  not  mentioned  in  the  settlement.  During 
the  marriage,  the  husband  became  bankrupt,  and  then  the  wife's 
faUier  died.  Held  that  the  1,935/.  stock  did  not  belong  to  the 
husband's  assignee  as  part  of  his  estate,  but  was  bound  by  his  cove- 
nant, as  beitag  property  to  which  the  wife  would  become  entitled 
during  the  coverture. 

Cost9. — Assignee  of  bankrupt  ^'--'Defendant* 

A  married  lady  filed  a  bill  against  her  husband  ( who  had  be- 
come bankrupt)  and  his  assignee,  alleging  that  a  sum  of  stock 
which  had  fallen  into  possession  after  the  bankruptcy,  was  subject, 
under  the  circumstances  stated  in  the  bill,  to  the  trusts  of  her 
settlement,  and  did  not  belong  to  the  assignee.  The  assignee 
submitted  the  question  to  the  Court.  The  Court  decided  that  the 
fund  was  subject  to  the  trusts  of  the  settlement ;  and  refused  to 
give  the  asi»igncc  his  costs ;  as  he  ought  to  have  disclaimed. 
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the  fitock  of  which  she  bo  became  possessed,  and  her 
brothers  transferred  two  further  sums,  parts  of  the 
stock  of  which  they  so  became  possessed,  making,  in 
the  whole,  4,670/.  reduced  annuities,  into  the  names  of 
the  Defendants  John  Grarmlle  and  George  Brydgei 
Granville^  in  trust  for  Charles  Dowries  the  elder,  for 
liis  life,  and,  after  his  decease,  in  trust,  as  to  1,935/. 
reduced  annuities,  part  of  the  4,670/.,  to  transfer  the 
same  to  the  Plaintiff,  her  executors  8cc. 


191 
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Blytue 
Gramyillb. 


By  the  settlement  on  the  marriage  of  the  Plaintiff 
with  E.  Blythe,  dated  the  10th  of  October  1817  and 
made  between  B/ythe  of  the  first  part,  the  Plaintiff  of 
the  second  part,  and  her  two  brothers  of  the  third  part, 
after  reciting  the  intended  marriage  and  that  the  Plaintiff 
was  possessed  of  1,500/.  sterling  and  also  of  2,700/. 
consols,  and  that,  npon  the  treaty  for  the  marriage,  it 
was  agreed  that  the  1,500/.  should  be  lent  to  Blythe, 
and  that  he  should  execute  a  bond  to  Samuel  Downes 
and  Charles  Dowries  the  younger,  for  securing  the  repay- 
ment of  that  sum  with  interest,  and  that,  as  well  that 
sum  and  the  2,700/.  consols,  as  also  all  the  future  pro* 
perty  which  might  devolve  npon  or  come  to  the  Plaintiffs 
during  her  then  intended  coverture,  by  virtue  of  any  gift^ 
will,  devise,  descent,  or  by  virtue  of  the  statutes  made  for 
the  distribution  of  intestates'  estates,  or  by  any  other 
means  whatsoever,  should  be  settled  in  manner  therein- 
after mentioned;  and  that,  for  effectuating,  in  part, 
the  purposes  aforesaid,  the  Plaintiff  should  transfer 
the  2,700/.  consols  into  the  names  of  Samuel  Downes 
and  Charles  Downes  the  younger,  upon  the  trusts 
thereinafter  expressed ;  and  that  Blythe  should  enter 
into  such  covenant  as  therein  and  hereinafter  men- 
tioned, for  effectually  conveying,  assigning,  and  trans- 
ferring to  and  vesting  in  Samuel  Downes  and  Charles 


in 
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Dcftones  the  younger,  their  heirs,  executors,  administra- 
tors or  assigns,  upon  the  trusts  thereinafter  mentioned, 
aU-  the  future  property  to  which  the  Plaintiff  should  or 
might,  by  any  of  the  ways  or  means  aforesaid,  become 
interested  in  during  her  then  intended  coverture;  and, 
after  ftirther  reciting  that  the  1,500/.  have  been  paid  to 
Edward  Blythe,  and  that  he  had  given  his  bond,  to 
Samuel  Downes  and  Charles  Doumes  the  younger,  for 
securing  the  repayment  of  that  sum  with  interest,  and 
that  the  Plainti£f  had  transferred  the  2,700/.  consols 
into  the  names  of  Samuel  Downes  and  Charles  Downes 
the  younger ;  it  was  witnessed  and  declared  that 
Samuel  Downes  and  Charles  Doumes  the  younger 
should  stand  possessed  of  the  1,500/.  and  also  of 
the  2,700/.  consols,  in  trust  for  the  Plaintiff  until  the 
marriage,  and,  after  the  solemnization  thereof,  in  trust, 
during  the  life-time  of  the  Plaintiff,  either  to  permit  the 
1,500/.  to  remain  on  the  security  of  the  bond,  or,  at  the 
request  of  the  Plaintiff,  to  call  in  and  invest  the  same 
upon  the  securities  therein  mentioned,  and  to  stand 
possessed'  of  the  principal  and  the  securities  for  the 
same,  and  also  of  the  2,700/.  consols,  intrust,  during  the 
joint  lives  of  the  Plaintiff  and  of  Edward  Blythe,  for 
the  Plaintiff,  for  her  separate  use,  but  without  power  of 
anticipation ;  and,  if  the  Plaintiff  should  survive  Edward 
Blythe,  then  upon  trust,  after  his  decease,  to  assign  and 
transfer  the  trust  funds,  to  the  Plaintiff,  her  executors 
&c« ;  but,  if  Edward  Blythe  should  survive  the  Plain- 
tiff, then  upon  trust,  after  her  decease,  to  assign  and 
transfer  the  trust'  funds  to  such  person  or  persons  as 
the  Plaintiff  should,  by  her  will,  appoint,  and,  in  default 
of  such  appointment;  upon  trust  to  transfer  the  funds 
to  Edward  Blythe,  his  executors  &c.  And  Edward 
Blythe  covenanted  with  Samuel  Downes  and  Charles 
Downes  the  younger  that,  in  case  the  marriage  should 
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take  effect,  he,  his  heirs,  executors  or  administratorsi 
would,  at  the  expense  of  the  trust  property,  join 
with  the  Plaintiff,  from  time  to  time,  as  often  as  occa- 
sion should  require,  in  making,  doing  and  executing 
all  such  acts,  deeds,  conveyances,  assignments,  mattera 
and  things  as  should  be  necessary  or  requisite  for  effec- 
tually conveying,  assignmg  and  transferring,  to  Samuel 
Doumts  and  Charles  JDawnes  the  younger,  their  heirs, 
executors  or  administrators,  all  the  property,  of  what 
nature  or  kind  soever,  to  which  the  Plaintiff  should, 
during  the  coverture,  become  entitled,  in  order  that  the 
same  might  be  fiilly  and  effectually  vested  in  them, 
their  heirs,  executors,  administrators  and  assigns,  upon 
trust  from  time  to  time,  when  and  as  the  same  should  be 
by  them  received  or  should  so  become  vested  in  them, 
to  make  sale  and  dispose  of  and  to  convert  the  same, 
or  so  much  thereof  as  should  not  consist  of  money  or 
Government  securities,  into  money,  and  to  lay  out  and 
invest  the  monies  thence  arising,  and  all  such  parts 
thereof  as  should  consist  of  money,  in  or  upon  some  or 
one  of  the  public  stocks  or  Government  funds  of  Great 
Britain,  and  to  stand  possessed  of  the  stocks,  funds  or 
securities  in  or  upon  which  the  same  should  be  so 
placed  out,  and  of  all  such  parts  of  the  said  property  as 
should  consist  of  Government  securities  and  should  be 
transferred  to  them  as  aforesaid,  and  of  the  dividends 
and  interest  to  accrue  due  thereon,  and  of  the  interest 
and  annual  profits  to  arise  from  all  such  property  in  the 
meantime,  upon  the  same  trusts  and  for  the  same  pur- 
poses, and  subject  to  the  same  powers  &c.  as  were 
thereinbefore  expressed  concerning  the  1,600  Z.  and*the 
2,700  /.  consols  and  the  dividends  and  interest  thereof, 
or  such  and  so  many  of  the  same  trusts  &c.  as  should, 
from  time  to  time,  be  subsisting,  undetermined   and 
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capable  of  taking  effect,  or  as  near  thereto  as  circum- 

"  stances  would  permit. 

Blythe 

V*  The  marriage  was  solemnized  on  the  day  after  the 

Granville,    date  of  the  settlement. 

In  March  1820,  Blythe  became  bankrupt,  and  the  De- 
fendant Reynolds  was  chosen  the  assignee  of  his  estate.' 
At  the  time  of  his  bankruptcy,  the  1,500/.  and  all  the 
interest  that  had  become  due  on  it,  remained  due  on  his 
bond,  and  the  trustees  never  received  any  dividend  in  re- 
spect of  it.  Blythe  obtained  his  certificate  in  May  1820. 

In  November  1839  Charles  Dowries  the  elder  died. 
Upon  his  decease,  the  trustees  of  the  settlement  applied 
to  the  Defendants  John  Granville  and  George  Brydges 
Granville f  to  transfer  to  them  the  1,935/.  reduced  annui- 
ties, upon  the  trusts  declared,  by  the  settlement,  of  the 
future  property  of  the  Plaintiff;  but  the  Messrs.  Gran-^ 
ville  (as  the  bill  alleged)  refused  to  make  the  transfer, 
on  the  ground  that  the  1,935/.  reduced  annuities,  was 
not  subject  to  the  trusts  of  the  settlement,  and  was  not 
bound  by  the  covenant,  therein  contained  on  the  part  of 
Blythe,  to  convey  and  assign,  to  the  trustees  thereof,  all 
the  property  to  which  the  Plaintiff  might  become 
entitled  during  their  coverture ;  and  that,  inasmuch  as 
the  marital  right  of  Blythe,  to  the  said  sum  of  reduced 
annuities,  was  not  affected  by  the  settlement,  the  same 
became,  immediately  upon  the  death  of  Charles  Downes 
the  elder,  vested  in  the  Defendant  Reynolds,  as  his 
assignee,  who,  accordingly,  claimed  to  be  entitled 
thereto. 

The  bill  prayed  that  it  might  be  declared  that  the 
1,935  /.  reduced  annuities,  was  subject  to  the  trusts  of 
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the  Rettlementy  and  that  BItfthe  might  be  decreed  to 
execute,  or  to  join  with  the  Plaintiff  in  executing,  a 
proper  assignment  thereof,  and  of  the  dividends  which 
had  accrued  thereon  since  the  death  of  Charles  D(nones 
the  elder,  to  the  Defendants  Samuel  Downes  and  Charles 
Downes  the  younger,  upon  the  trusts  of  the  settlement, 
and  that  the  Defendants,  the  Messrs.  Granville^  might 
be  decreed  to  transfer  the  same  to  them. 


184a. 
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The  Defendant  Reynolds,  by  his  answer,  submitted 
to  the  judgment  of  the  Court,  whether  it  was  or 
not  the  fact  that  the  interest  of  the  Plaintiff  in  the 
1,935  /.  reduced  annuities  immediately  expectant  upon 
the  death  of  C.  Downes  the  elder,  did,  according  to 
the  true  construction  of  the  terms  of  the  settlement, 
become  subject  to  the  trusts  thereof,  or  whether  the 
Oranvilles  ought  or  ought  not  to  transfer  that  sum 
into  the  names  of  Samuel  Downes  and  Charles  Downes 
the  younger,  upon  a  proper  assignment  thereof  being 
executed  to  them  by  Blj/the. 

Mr.  Beihell  and  Mr.  Boyle,  for  the  Plaintiff,  said  that 
the  word  '  property '  was  used,  throughout  the  settle- 
ment, in  its  most  general  sense,  and,  therefore,  it  would 
include  a  chose  in  action ;  and  the  sum  of  stock  in  ques- 
tion, was  property  which  would  devolve  to  the  Plaintiff 
on  the  death  of  her  father;  and,  consequently,  there 
could  be  no  doubt  that  it  was  now  subject  to  the  trusts 
declared,  by  the  settlement,  of  the  future  property  of 
the  Plaintiff.  Bulmer  v.  Jay  (a)  ;  Grafftey  v.  Hum- 
fHige  (ft). 

The  Vice-chancellor  I  The  words  '*  become  entitled '\'5'^. 


^^/^ 


(a)  i^n/^  Vol.  IV.  p.  48. 
(6)  1  Beav.  46:  see  pages  52  et  seq. 
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mean,   '^  become  entitled  either  in  posseesion  or  in 
reversion." 

Mr.  K.  Parker  and  Mr.  Dixm,  for  the  Defendui 
lUynoldi: 

If  BO  portion  of  the  wife's  property  had  been  men- 
tioned or  comprised  in  the  settlement,  or  if  the  1,935  /. 
reduced  annuities  had  not  been  capable  of  being  settled 
at  the  time  when  the  settlement  was  made»  then  it  might 
have  been  contended,  with  some  chance  of  success,  that 
the  husband's  covenant  in  the  settlement  (upon  which 
alone  the  claim  of  the  wife  is  founded),  did  apply  to  that 
sum  of  stock.  But  the  settlement  not  only  mentions 
but  deals  with  two  portions  of  the  wife's  property ;  and, 
as  to  one  of  those  portions,  we  mean  the  money  secured 
by  the  husband's  bond,  there  was  a  much  greater  chance 
(as  the  event  proved)  of  its  never  becoming  available  to 
the  purposes  of  the  settlement,  than  there  was  as  to  the 
1,935  /.  stock  :  for  the  wife  had  an  absolute,  vested  in- 
terest in  that  sum,  expectant  only  on  the  death  of  her 
&ther  *•  If  then  the  wife's  interest  in  that  sum  of  stock 
was  capable  of  being  included  in  the  settlement,  toge- 
ther with  the  other  portions  of  her  property,  what  reason 
can  be  assigned  for  its  not  having  been  so  included, 
except  that  the  parties  did  not  intend  that  it  should  be 

*  The  wife  had  ^present  interest  in  the  sums  mentioaed  ia 
the  settlement:  but  her  interest  in  the  i»9d5/.  stock,  was 
reversionary;  and,  consequently,  it  might  not  have  become 
vested  in  possession  during  the  coverture ;  and  that,  peiliaps, 
may  have  been  the  reason  why  it  was  not  mentioned  in  and 
settled  by  the  settlement,  but  was  left  to  be  operated  upon 
by  the  husband's  covenant,  when  it  should  become  vested  in 
possession.  The  first  trust  declared  by  the  settlement,  was 
to  take  effect  immediately  after  the  marriage ;  and,  there- 
fore, it  was  not  strictly  applicable  to  a  roveisionary  interest. 
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included  ?  They  well  kuew  that  that  property  was  in 
existence ;  but  they  do  not  even  allude  to  it  in  any  part 
of  the  settlement. 

The  husband's  covenant  applies  to  property  to  which 
the  wife  might,  possibly,  become  entitled  at  some  time 
or  other  during  the  coverture,  and  to  which  she  then 
had  no  right  or  title  whatever;  but  it  has  not  the 
slightest  application  to  property  in  which  she  then  had 
an  absolute,  vested  interest  And,  as  it  is  not  even  pre- 
tended that  she  has  any  claim  to  the  property  under  any 
other  clause  in  the  settlement,  the  husband's  marital 
right  is  left  unaffected ;  and,  he  having  become  bank- 
rupt, his  assignee  is  entitled  to  the  property. 

Mr.  Blunt  appeared  for  the  other  parties. 

The  Vice-Chancbllob  : 
I  have  DO  doubt  upon  the  question  in  this  case. 

It  is  plain  what  the  parties  to  the  settlement  meant  to 
do :  they  meant  to  deal  with  all  the  wife's  property  that 
was  in  a  tangible  shape  at  the  time,  by  making  an  imme- 
diate settlement  of  it  upon  the  trusts  which  we  find  in 
the  deed ;  and  they  meant  that  all  her  other  property 
should  be  settled  in  like  manner,  when  it  should  be  in 
a  tangible  shape.  And,  without  refenring  to  the  recitals 
in  the  deed,  my  opinion  is  that  the  words  of  the  hus- 
band's covenant  do,  propria  vigore,  bind  all  the  wife's 
other  property,  in  the  shape  in  which  it  then  was. 

Under  the  deed  of  1815,  the  wife  had  a  reversionary 
interest  in  the  sum  of  1,935/.  reduced  annuities:  and^ 
by  the  settlement,  the  husband  covenanted  that,  in  case 
the  then  intended  marriage  should  take  effect,  he,  his 

Vol.  XIII.  p 
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heirs,  executors  or  administrators,  would  join  with  the 
said  Catharine  Doumes  from  time  to  time,  as  often  as 
occasion  should  require,  in  making,  doing  and  executing 
all  such  acts,  deeds,  conveyances,  assignments,  mat- 
ters and  things  as  should  he  necessary  or  requisite  for 
effectually  conveying,  assigning  and  transferring  unto 
the  said  Samuel  Doumes  and  Charles  Downes,  their 
heirs,  executors  and  administrators,  all  the  property,  of 
what  nature  or  kind  soever,  to  which  she,  the  said 
Catharine  Doumes,  should,  during  her  said  intended 
coverture,  become  entitled,  m  order  that  the  same  might 
be  fully  and  effectually  vested  in  them,  the  said  Samuel 
Doumes  and  Charles  Doumes,  their  heirs,  executors, 
administrators  and  assigns,  upon  the  trusts  and  to  and 
for  the  intents  and  purposes  thereinafter  expressed  and 
declared  of  and  concerning  the  same*  The  covenant, 
therefore,  plainly  applies  to  that  property  which  the 
wife  would  become  entitled  to  as  soon  as  the  coverture 
took  effect.  The  coverture  was  the  futurity  referred  to  ; 
and,  immediately  on  the  marriage  taking  place,  the  wife 
became  eatitled  to  the  property  during  the  coverture. 


The  consequence  is  that  the  dividends  of  the  1,986  /. 
reduced  annuities  which  have  become  due  since  the 
decease  of  Charles  Doumes  the  elder,  must  be  paid  to 
the  Plaintiff,  for  her  separate  use,  and  the  capital,  aft^r 
payment  thereout  of  the  costs  of  all  parties  except  the 
Defendant  Reynolds,  must  be  transferred  to  Samuel 
Doumes  and  Charles  Doumes  the  younger,  upon  the  trusts 
of  the  settlement  (a).  I  shall  not  give  the  Defendant 
Reynolds  his  costs;  for  he  ought  to  have  disclaimed, 
and  then  the  trustees  of  the  fund  would  have  transferred 
it  to  the  trustees  of  the  settlement. 


(fl)  See  Hoare  v.  Hornby,  2  Youn.  &  Coll.  N.C.  I«l* 
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18th  Nov. 


Foreign 

contracts 

Sterling  or 

currency^ 

Interest. 

Deed. 

Construction. 


In  August  1757,  a  settlement  was  made  on  the  mar- 
riage of  Henry  Cavendish,  esq.,  afterwards  Sir  Henry 
Cavendish,  bart.,  with    Sarah    Brcuhhaw,  afterwards 
Baroness  Waierparh,  by   which   10,000  2.  was  to  be 
raised,  under  the  trusts  of  a  term  of  500  years,  out  of 
estates,  some  of  which  were  situate  in  England  and  the 
rest  in  Ireland,  for  the  portions  of  the  younger  children  a  Rettlement 
of  the  marriage.    The  portions  were  to  be  paid,  on  the  ^**  made,  ui 
day  after  the  death  of  Sir  Henry  Cavendish,  to  such  of  estates 'some  of 
the  younger  sons  as  should  attain  21,  and  to  such  of  which  were 
the  daughters  as  should  attain  that  age  or  marry  -,  and  and^the^resrin 
the  trustees  of  the  term  were  to  raise,  out  of  the  rents  England^  by 

of  the  estates,  such  yearly  sum  as  should  be  equal  to  '"^hich  the 

X     -  ^  .        .1  .•  /.  .1  estates  were 

mterest  at  Jive  per  cent,  on  the  portions  of  the  younger  limited  to  trus- 

children,  for  their  maintenance  until  their  portiont  should  tees  for  a  term 
became  payable.   All  the  parties  to  the  settlement  resided  J^^^t^^t^a 
in  Ireland,  and  the  deed  was  executed  there ;  but  it  did  future  time, 
not  mention  whether  the  10,000/.  was  to  he  raised  in  to,ooo/.for 
Irish  or  in  English  money.  mterest  at  5"/. 

per  cent.,  was 

There  were  seven  younger  children  who  attained  21 ;  ^^^  o/^e^rents 

but,  notwithstanding  Sir    Henry   Cavendish  died    in  for  the  chil- 

August  1804,  the  whole  of  the  10,000  Z.  had  not  been  <^'"«n*«  mainte- 

.-  ,  ,.  ri*  1  1     nance  m  the 

raised;    and  one  object  of  the  suit  was  to  have  the  meantime;  but 

remainder  raised,  together  with  the  arrears  of  interest  the  settlement 

«»aa    ttlleDt   &8    to 

thereon;  and,  as  the  settlement  contained  no  direction  the  rate  of  in- 
terest on  the 
portions  after  thejy  had  become  payable.    Held  that  the  10,000  /. 
must  be  raised  in  Irish  currency;  but  not  with  Irish  interest 
(fiL  per  cent.)9  but  4/.  per  cent,  according  to  the  usual  course 
of  the  Court. 

p2 
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as  to  the  rate  of  interest  which  the  10,000/.  was  to  bear 
after  it  had  become  payable^  one  question  in  the  cause 
was  whether  the  remainder  of  that  sum  was  to  be  raised 
with  Irish  interest  (six  per  cent.)>  or  with  English  inte-  • 
rest  at  5/.  per  cent.,  or  at  4/.  percent,  according  to 
the  usual  course  of  the  Court 


H  was  admitted'  that  the  principal  was  to  be  raised  in 
Irish  currency,  according  to  Saunders  v.  Drake  {a)^ 
where  Lord  Hardwicke,  C.  says  that,  if  a  bond  be  given 
at  Dublin  or  a  note  at  Jamaica,  it  must  be  paid  in  the 
current  money. 

The  question  as  to  the  rate  of  interest,  was  argued 
by  Mr.  Stuart  on  one  side,  and  by  Mr.  Shadwell  on  the 
other. 

Mr.  Stuart  contended  that,  where  the  Court  had  to 
direct  a  sum  of  money  to  be  raised  with  interest,  the 
rate  of  interest  must  be  according  to  the  usual  course 
of  the  Court. — [The  Vice-Chancellor :  The  question  is, 
whether  the  deed  does  not  afford  evidence  on  the  face 
of  it,  that  the  interest  is  to  be  at  the  rate  of  5  /•  per 
cent.] 

Mr.  Shadwell: 

The  rate  of  interest  which  a  sum  of  money  is  to  bear, 
IS  regulated  by  the  law  o{  the  country  in  which  the 
contract  or  security  is  made.  Besides,  the  settlement 
directs  interest  to  be  raised,  at  five  per  cent,  for  the 
maintenance  of  the  children  before  the  principal  of  their 
portions  becomes  due ;  and  it  is  usual  to  allow  some- 
thing less  for  maintenance,  than  is  payable  for  interest. 


{a)  2  Atk,  465. 
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after  the  portions  become  due.  Raymond  v.  Brodbelt  (ft) ; 
Connor  v.  Lord  Bellamont  (c) ;  Phipps  v.  Lard  Angle* 
sea  (cf  )• 

Mr.  Stuart,  in  reply,  Baid  that,  where  a  foreign  con- 
tract was  sought  to  be  enforced  in  an  English  Court,  it 
must  be  enforced  according  to  the  course  of  that  Court ; 
and  that  the  lex  loci  contractus  did  not  apply  to  such 
a  case.  He  added  that  the  bill  did  not  pray  for  Irish 
interest,  or  for  interest  after  any  rate  in  particular. 

The  Vicb-Chancellor: 

With  respect  to  the  principal  money  remaining  to 
be  raised  under  the  trusts  of  the  term,  there  can  be 
no  doubt  that  it  is  to  be  raised  in  Irish  currency;  for 
the  settlement  was  made  in  Ireland ;  and,  therefore, 
the  principal  must  be  paid  in  the  currency  of  that 
country. 

With  respect  to  the  interest,  there  is  nothing,  in  the 
way  of  contract  in  this  case,  to  show  after  what  rate 
it  is  to  be  paid  when  the  principal  has  become  due : 
and,  that  being  so,  I  can  only  give  interest  according  to 
the  usual  course  of  the  Court,  that  is,  at  42.  per 
cent.* 


184!!. 
Young 

V. 

LuiiD 

WilTERPARK. 


(i)  5  Ves,  199. 
(c)  a  Atk.  382. 
(rf)  I  P.  W.  696.    See  also 


Ekin$  V.  East  India  Con^ny^ 
Ibid.  395. 


*  The  questions  in  the  abore  case  are  discussed  by 
Dr.  Stcry^  in  his  Treatise  on  the  Conflict  of  Laws;  and  by 
Mr.  Burget  in  his  Commentaries  on  Colonial  and  Foreiga 
Laws,  vol.  3. 
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1842,  The  questions  to  which  the  preceding  part  of  this 

*        "^       '  report  relates,  were  argued  on  an  applicatioA  being 

Young  made,  to  the  CJourt,  to  vary  the  minutes  of  the  decree, 

-.    '  in  consequence  of  the  Vtce-Chancellor  having  directed, 

Watbbpark  ^^  ^^^  *^*^  instance,  the  remainder  of  the  10,000  Z.  to  be 

■  raised  with  interest  at  d/.  per  cent.   The  principal  ques* 

Appointment,  ^j^jj  j^  ^^  ^^^gg  ^j^g  afgued  and  decided  in  July. 

..... '         It  arose  under  the  following  circumstances : 
Under  a  mar« 

roenVtlie  hu8-         '^^  settlement  directed  that,  if  there  should  be  two 

band  and  wife,  or  more  younger  children  of  the  marriage,  the  10,000/. 

having  power  (0  ^j^^^i^  j^  p^id  to  and  distributed  timongst  them  in  such 

appoint  10,000/.  ,  «.     r,  ^         ,.  ,        ,  o       •  »^.       w.  I 

amongst  a/l  shares  as  Sir  rf .  Cavenmsk  and  Sarah  his  wife,  or  the 

their  younger      Survivor  of  them,  should  by  deed  appoint,  and,  for  want 

sliftares^M^   of  appointment,  equally.    At  difierent  times,  Sir  H. 

they  should         Cawiftdish   add  his  lady   appointed  the  whole  of  the 

think  fit,  ap-        io,OOd/.  amonffst  four  of  the  younger  children,  in  sums 

pointed  Me  /     ^    ,        .,     m,     ,  • 

ivholfy  in  differ-   ^^  2,000/.  and  3,000/.    The  last  appointment  was  made, 

en t  sums  and  at  of  3,000/.,   in   February   1803,    in  favour  of  George 
?o1bur°of  Sr     ^^^^'^^^f  o*'®  ^^  *«  children ;  but  that  sum  had  not 
younger  chil-      been  yet  raised, 
dren,  to  the  ex-^ 

rest.    Held  that      "^"^^  ^^''^  which  Was  filed  in  June  163B>  by  the  personal 

the  three  first      representative  of  Augustus   Cavendish   Brmdzhaw  and 

appointments       Deborah  Musgrave,  two  of  the  children  in  whose  favour 

were  good,  and  . 

only  the  last,       ^^  appointment  had  been  made,  against  Henry  Manners 

void.  \jotA  Waterparkf  who  was  the  grandson  of  Sir  Henry 

Cavendish  and  Baroness  Waterpark^  and  was  in  pos- 
session of  the  estates  as  heir  in  tail  male  to  Richard 
Baron  Wattrpark,  his  late  father  <who  was  the  first 
lenant  in  tail  male  under  the  settlement),  and  against  the 
children  in  whose  favour  the  appointments  bad  been 
made,  and  also  against  Richard  Arkwright  (to  whom 
Richard  Lord  Waterpark  had  mortgaged  the  estates. 
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but  with  notice  of  the  settlement),  and  Jama  Wigram 
(to  whom  the  tenn  of  600  years  had  been  assigned  as 
a  trustee  iot  Arkwright,  and  who  also  had  notice  of  the 
settlement),  praying  that  all  the  appointments,  or,  at  any 
rate,  the  last  of  them,  might  be  declared  to  be  null  and 
void,  on  the  ground  that  the  power  did  not  authorise 
the  10,000/.  to  be  appointed  to  any  one  or  more  of  the 
younger  children  to  the  exclusion  of  the  others  of  them : 
and  that  the  10,000/.  might  be  equally  divided  amongst 
all  the  younger  children ;  or,  at  any  rate,  that  the  3,000/. 
which  had  not  been  raised,  might  be  divided  amongst 
such  of  them  as  the  Court  should  think  fit ;  and  that 
the  Plaintiff  might  be  declared  to  be  entitled  to  the 
shares  of  the  two  children  whom  he  represented. 
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1843. 
'^ . * 

YOUNO 

Lord 
Watbrpark. 


Mr.  Q.  Richards  and  Mr.  Shadwell,  for  the  Plaintiff. 

Mr.  Stuart  and  Mr.  Law,  for  Lord  Waterpark ;  Mr, 
Koe,  for  George  Cavendish ;  Mr.  Stinian  and  Mr.  Parry, 
for  the  other  Defendants. 

The  Vice-chancellor  said  that  the  power  of  appoint- 
ment was  not  en  exclusive  one ;  and,  therefore,  each  of 
the  younger  children  was  entitled  to  participate  in  the 
10,000/.  He  held,  however,  that  the  three  first  appoint- 
ments were  good,  and  that  the  last  only  was  void.  For, 
thereby,  the  whole  of  the  fund  remaining  undisposed  of, 
was  appointed  to  George  Cavendish  to  the  exclusion 
of  three  of  the  younger  childreu. 
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Another  question,  which  was  argued  by  Mr.  Stuart 
and  Mr.  Law,  on  behalf  of  Lord  Waterpark,  was  whe- 
ther, as  all  the  younger  children  had  attained  21  before 
their  father's  death,  which  took  place  on  the  3d  of 
August  1804,  the  Plaintiff's  claim  was  not  barred  by  the 
——        Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  s.  40,  which 
Statute  of      enacts  that  no  suit  shall  be  brought  to  recover  any  sum 
3  4*  4  WiU.  4,   ^'  money  charged  upon  or  payable  out  of  any  land, 
c.  37,  s.  42.      but  within  20  years  next  after  a  present  right  to  re- 

•T  J  ceire  the  same  shall  have  accrued  to  some  person 

Under  a  mar-  * 

riage  settle-        capable  of  givmg  a  discharge  for  or  a  release  of  the 

ment,  a  term       same. 

was  vested  in 

trustees  for 

raising  1 0,000 /•      The  Vice  Chancellor  said  that  the  relation  of  trustee 

for  the  younger  ^^^  cestui  que  trust  existed  between  the  parties,  and, 

children  of  the      ,       ^         ,  ,. ,  ,  ,^        ,         , 

marriage,  and,    therefore,  the  statute  did  not  apply. 

subject  thereto, 

the  estates  were 

limited  to  the 

first  and  other 

sons  in  tail 

male.    Much 

more  than  six 

years  after  the 

10,000  /.  ought 

to  have  been 


Declare  that  the  Plaintiff,  as  the  personal  representa- 
tive of  Augustus  Cavendish  Bradshaw  and  Deborah 
Musgrave,  both  deceased,  in  the  pleadings  named,  is 
entitled  to  two  seventh  parts  of  the  sum  of  3,000/.  of 
the  late  Irish  currency  ^,  part  of  the  principal  sum  of 
10,000/.  like  currency  directed  to  be  raised  by  the  in- 
raised  and  paid,  dentures  of  lease  and  release  dated  respectively  the  10th 
^ndren"titeda  *"^  ^^^^  ^^^^  ^^  August  1767,  together  with  interest 
bill  to  have        thereon  at  the  rate  of  4  /.  per  cent  per  annum  from  the 

that  sum  4th  day  of  August  1804  :  and  order  that  the  same  be 

raised. 

Held  that  the 
relation  of  trus- 
tee and  cestui 
que  trust 

existed  between  the  parties  ;  and,  therefore,  the  Statute  of  Limi- 
tations, which  enacts  that  money  to  be  raised  out  of  land  shall 
not  be  recoverable  but  within  twentv  years  next  after  a  right 
to  receive  the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  receipt  for  the  same,  did  not  apply. 


*  The  .currencies  of  England  and  Ireland  are  now  assi- 
milated. 
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raised,  by  the  Defendant  James  Wigram,  by  sale  or 
mortgage  of  the  estates  of  the  Defendant  Henry  Man- 
ners Baron  fFaierpark  comprised  in  the  term  of  600 
years  in  the  said  indentures  mentioned,  or  of  a  competent 
part  thereof:  and  that  the  said  two  seventh  parts  and 
interest,  when  so  raised,  be  paid  to  the  Plaintiff  as  such 
personal  representative  as  aforesaid :  and  that  the  Plain- 
tiff do  pay  onto  the  Defendant,  Sarah  Countess  of 
Mountnorris*  {one  of  the  younger  children),  her  costs 
of  this  suit,  to  be  taxed  by  the  Taxing-master  of  this 
Court  in  rotation :  and  refer  it  to  the  Taxing-master  to 
tax  the  Plaintiffs  and  the  other  Defendants,  except  the 
Defendant  Baron  Waterpark,  their  costs  of  this  suit : 
and  order  that  the  same,  when  taxed,  together  with 
what  the  said  Plaintiffs  shall  have  paid  as  the  costs  of 
the  said  Defendant  Sarah  Countess  of  Mountnorris,  be 
paid  by  the  said  Defendant  Baron  Waterparh,  or  else 
be  raised  and  paid  out  of  the  said  estates :  and  any  of 
the  parties  are  to  be  at  liberty  to  apply  &c«  f 

Reg.  Lib.  A.  1841,  fol.  1464. 


184a. 
» « ' 

YOUHO 
V. 

Lord 
Watxrpark. 


*  It  did  not  appear,  from  the  papers  with  which  the 
Reporter  was  furnished,  why  Lady  Mountnurru*B  costs  were 
ordered  to  be  paid  differently  from  the  costs  of  the  other 
younger  children. 

t  An  appeal  from  this  decree  is  pending  before  The  Lord 
Chancellor.      p^U*^^     2<>.  A^r  yjr^JT 
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19th  Nov. 

and 

3d  Dec. 

, ^ , 

Conditions  of 

sale. 

Waiver. 

Vendor  and 

purchaser. 

Parties. 

Pleading. 

Speafic 

performance. 


CUTTS  V.  THODEY. 

On  the  19th  of  June  1835  the  Defendant,  Thodey,  sold, 
by  auctioni  to  the  Plaintiff,  a  cottage,  g^i^en,  stabling 
and  blacksmith's  shop  at  Whetstone,  Middlesex,  for 
670  /. ;  and  the  Plaintiff  paid  the  Defendant,  Hoggart^ 
the  auctioneer,  a  deposit  of  134  /.,  and  signed  an  agree- 
ment for  payment  of  the  remainder  of  the  purchase- 
money  on  or  before  the  20M  of  September  then  next ;  but 
if  the  completion  of  the  purchase  should  be  delayed 
beyond  that  day,  then  the  Plaintiff  was  to  pay  interest 


Conditions  of 
sale  stipulated 

that  the  sale  should  be  completed  on  a  certain  day;  and  that 
objections  to  the  title  not  made  within  21  days  from  the  delivery 
of  ihe  abstract,  should  be  considered  as  waived ;  and  that,  if  the 
purchaser  should  not  comply  with  the  conditions,  his  deposit 
should  be  forfeited,  and  the  vendor  be  at  liberty  to  resell  the  pro- 
pertv.  The  purchaser  did  not  deliver  his  objections  until  several 
weeks  after  the  expiration  of  the  2 1  days,  and  after  the  day  ap- 
pointed for  completing  the  purchase :  the  vendor's  solicitor,  how- 
ever, received  them,  and  entered  into  a  long  correspondence  with 
the  purchaser  on  the  subject  of  them,  but  without  coming  to  a 
satisfactory  conclusion.  Finally,  the  vendor  resold  the  property 
(but  at  a  less  price),  notwithstanding  the  purchaser  protested  against 
the  resale,  and  gave  notice,  to  the  vendor,  of  his  intention  to  file 
a  bill  to  enforce  the  contract.  About  six  months  afterwards  he 
filed  his  bill,  making  the  auctioneer  and  the  purchaser  at  the  resale, 
to  whom  he  had,  some  months  before,  given  notice  of  his  prior 
contract.  Co-defendants  to  it.  The  Court  held  that  the  benefit  of 
the  conditions  had  been  waived  by  the  vendor's  solicitor,  and  de- 
creed a  specific  performance,  with  a  reference  to  the  Master  as  to 
title;  and  dismissed  the  bill,  with  costs, as  against  the  auctioneer, 
because  he  denied  that  he  had  ever  intended  to  part  with  the  de- 
posit, and,  without  costs  as  against  the  purchaser  at  the  resale, 
who  claimed  the  benefit  of  his  contract  if  the  Court  should  think 
that  the  Plaintiff's  ought  not  to  be  performed. 

Where  objections  to  title  are  to  be  considered  as  waived,  unless 
made  within  a  certain  time  after  the  delivery  of  the  abstract: 
Qii.  whether  that  condition  can  be  insisted  on,  if  the  abstract  is 
very  defective  ? 
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at  five  per  cent,  on  the  balance  of  his  purchase-money 
until  the  purchase  should  be  completed. 

The  sixth  condition  of  sale  was  that,  if  a  valid  objec- 
tion should  be  made,  to  the  title,  within  twenty^one  day$ 
after  the  delivery  of  the  abstract^  or  if  the  purchaser 
should  require  evidence  in  support  of  it  which  should 
not  be  in  the  vendor's  possession,  the  vendor  should  be  at 
liberty  to  rescind  the  contract  on  returning  the  deposit^ 
with  interest,  in  full  satisfaction  of  the  claim  of  the 
purchaser :  "  but  all  objections  to  the  title  not  made 
within  the  period  aforesaid,shall  be  considered  as  waived.'  * 
The  last  condition  was  that,  if  the  purchaser  should 
n^lect  or  fail  to  comply  with  the  conditions,  the  depo* 
sit  should  be  forfeited  and  the  puMnase^  be  at  liberty 
to  resell  the  premises ;  and  that  the  deficiency  on  the 
resale,  togethei  with  the  charges  attending  the  same, 
should  be  made  good  by  the  purchaser. 

On  the  17th  of  July  1836,  Thodey's  solicitor,  Mr.  Cox, 
delivered  an  abstract  of  the  title  to  the  premises,  to  the 
Plaintiff,  who  also  was  a  solicitor;  but  the  latter  did 
not,  within  twenty*one  days  after  that  day,  nor,  indeed, 
until  some  time  in  December  following,  state  any  objec- 
tion to  the  title ;  whereby,  the  answer  alleged,  he  waived 
all  right  of  objecting  thereto.  During  the  interval,  Mr. 
Cox  wrote  several  letters,  to  the  Plaintiff,  complaining 
that  he  had  received  no  communication,  from  the  Plain- 
tiff, respecting  the  abstract,  and  requesting  to  hear 
from  him  on  the  subject.  In  one  of  those  letters,  which 
was  dated  the  30th  of  September  1B35,  he  stated  that, 
the  time  for  completing  the  purchase  having  expired, 
Thodey  threatened  to  resell  the  premises  under  th6 
last  condition,  unless  he  heard  satisfactorily,  from  the 
Plaintiff,  in  the  course  of  the  week.     On  the  3d  of 


1843. 


CUTTS 
V. 

TnODxr. 
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CUTTS 
V. 

Thodet. 


November,  the  Plaintiff  iDformed  Cox  that  the  papers 
were  before  his  coaveyancing  Counsel,  and  that,  on  the 
next  day  after  he  received  them  again,  he  would  coni- 
raunicate  with  Cox.  On  the  following  day.  Cox  wrote, 
to  the  Plaintiff,  as  follows :  '^  Had  the  explanation 
which  you  now  give  been  afforded  in  a  much  earlier 
stage  of  the  business,  and  without  waiting  for  four  or 
five  letters  being  written  before  any  answer  being  given, 
I  should  be  disposed  to  agree  that,  in  fairness,  a  resale 
ought  not  to  be  resorted  to  so  early  after  the  time 
appointed  for  completion :  but,  seeing  that  the  abstract 
has  now  been  delivered  near  four  months,  and  that  the 
time  for  completion  has  passed  by  near  six  weeks,  and 
no  single  step  taken  towards  completion,  I  confess  that 
there  seems  to  me  no  ground  for  your  being  surprised 
at  the  contents  of  my  last  letter.  I  do,  however,  after 
the  great  delay  that  has  taken  place,  hope  that  you  will, 
at  least,  spare  me  from  personal  annoyance  in  the  mat- 
ter by  favouring  me  with  the  earliest  communication  on 
the  business/'  On  the  4th  of  December  1835,  the 
Plaintiff  sent  Mr.  Cox,  a  copy  of  his  Counsel's  opinion 
upon  the  title  :  in  consequence  of  which,  Mr.  Cox,  on 
the  31  st  of  that  month,  sent  the  Plaintiff  an  abstract 
of  the  proceedings  in  a  Chancery  suit  mentioned  in  the 
former  abstract,  accompanied  by  a  letter,  in  which, 
after  referring  to  the  sixth  condition,  he  said  that  he 
sent  the  further  abstract  withovi  prejudice.  He,  how- 
ever, ui^ed  the  Plaintiff  to  examine  the  title-deeds  of 
the  premises,  and  to  furnish  him  with  the  remarks  and 
queries  made,  by  Counsel,  in  the  margin  of  the  first 
abstract :  and,  accordingly,  the  Plaintiff  sent  him  the 
abstract  on  the  0th  of  February.  Many  other  letters 
passed,  between  Cox  and  the  Plaintiff,  relative  to  the 
objections  and  requisitions  of  the  Plaintiff's  Counsel; 
until,  on  the  3d  of  April  1837,  Cox  required  the  Plain- 
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tiff  to  determine  whether  be  accepted  the  title  as  shown, 
or  not,  and  added  that,  unless  he  heard,  from  the  Plain- 
tiff, in  the  affirmative  in  the  course  of  the  week,  the 
deposit  would  be  treated  as  forfeited,  and  the  premises 
be  resold  under  the  last  condition.    The  Plaintiff  having 
paid  no  attention  to  that  letter,  the  premises  were 
advertised  to  be  resold  on  the  12th  of  May;  and,  on  the 
2d  of  that  month.  Cox  sent  the  Plaintiff  a  copy  of  the 
particulars  and  conditions  of  the  resale.    On  the  10th 
the  Plaintiff  wrote  to  Hoggarty  by  whom  the  premises 
were  to  be  resold,  informing  him  how  the  matter  stood 
with  respect  to  the  title,  and  warning  him  not  to  resell  the 
premises,  and  to  hold  the  deposit  until  the  title  should 
be  completed:  and,  on  the  next  day,  the  Plaintiff  wrote 
to  Cox  J  protesting  against  the  resale,  and  stating  that  he 
was  about  to  file  a^ill  against  Thodey^  to  compel  him 
to  perform  the  agreement.    The  resale,  however,  took 
place  on  the  12th ;  when  the  premises  were  purchased 
by  the  Defendant,  VickerSi  for  040  /.    In  June  follow- 
ing, the  Plaintiff  gave  Vichers  notice  of  his  prior  con- 
tract, and  of  his  intention  to  insist  on  the  completion  of 
it :  and,  on  the  20th  of  December,  he  filed  his  bill  pray- 
ing for  a  specific  performance  of  his  contract  and  for 
an  injunction  to  restrain  Thodey  from  proceeding  with 
an  action  which  he  had  brought,  against  Hoggart,  to 
recover  the  Plaintiff's  deposit,  and  to  restrain  Hoggart 
firom  payii^  the  deposit  to  ITiodey. 


1843. 


CUTTS 

r. 
TnoDEV. 


Hoggart  denied  that  he  had  threatened  or  that  he 
intended  to  part  with  the  deposit;  and  submitted  that 
he  was  entitled  to  retain  out  of  it,  or  to  be  otherwise 
paid  his  charges  and  expenses  of  the  sale  in  1835  and 
his  costs  of  the  suit  *. 

*  Hoggart  filed  a  bill  of  interpleader  respecting  the  de* 
podJt.     See  Hoggart  v.  Cutts^  i  Craig  k  Pbill.  Rep.  197. 
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1842.  Fic^er^  submitted  whether  the  Plaintiff's  agreement 

was  valid  and  subsisting;  aiid^  if  it  was,  that  be  was 
entitled  to  have  his  deposit  and  what  he  had  paid 
THODsr  ^^^  auction-duty,  repaid  to  him  with  interest ;  but,  if  it 
was  not,  he  claimed  the  benefit  of  his  own  contract  and 
insisted  on  his  right  to  call  on  Thodey  to  complete  it. 

The  cause  now  came  on  to  be  heard. 

Mr.  Lee  and  Mr.  Heath/ield,  for  the  Plaintiff,  con- 
tended that  as  Thodejf  had,  by  his  solicitor,  received 
the  Plaintiff's  objections  to  the  title  and  delivered 
a  further  abstract,  long  after  the  twenty-one  days  from 
the  delivery  of  the  original  abstract  had  expired,  and 
had,  subsequently,  entered  into  a  lengthened  discussion 
of  those  objections  with  the  Plaintiff,  he  had  waived 
the  benefit  of  the  conditions  of  sale,  and,  consequently, 
was  not  entitled  to  resell  the  premises,  but  ought  to  be 
decreed  to  perform  his  contract  with  the  Plaintiff. 
They  cited  Tanner  v.  Smith  (a),  Reynolds  v.  Nekon  (6), 
Hipwell  V.  Knight  (c),  and  Hobson  v.  Bell  (d)* 

Mr.  Stuart  and  Mr.  Wood,  for  Thodey,  cited  Heaphy 
v.  Hill{e\  and  Watson  v.  Reid(f). 

Mr.  Rogers  appeared  for  Hoggart  \  and 

Mr.  Raseh,  for  Vichers. 

The  Vice-Chancellor  : 
I  will  read  over  the  correspondence   between  the 
Plaintiff  and  Mr.  Cox^  before  I  decide  tlie  case.    I  con- 

(a)  i^n^tf,  Vol.  X.  p  410;  Morley    v.    Cook,    a   Hare, 

(6)  Madd.  &  Geld.  18.  106. 
(c)  1  Youn.  &  Coll.  41.  (e)  a  Sim.  &  Stu.  29. 

(rf)    a    Beav.    17.       See  (/)  1  Russ.  &  Myl.  236. 
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ccire  that  I  am  not  at  liberty  to  look  into  the  abstract,  184a. 

in  order  to  see  whether  it  is  so  defective  that  it  ought  to 
be  considered  as  no  abstract. 


CUTTg 

V. 

TllODEY. 


The  Vice-chancellor  : 
It  seems  to  me,  after  the  correspondence  which  took   3J  December, 
place  between  the  PlaintiflF  and  Mr.  Cox,  which  com- 
menced in  September  1835  and  continued  until  April 
1837,  that  there  ought  to  be  a  decree  for  a  specific 
performance. 

What  Mr.  Cox  meant  by  the  words,  "without  pre- 
judice,"  in  his  letter  of  the  31st  of  December  1836,  it  is 
not  easy  to  determine ;  for  he  had,  long  before,  waived 
the  benefit  of  the  sixth  condition  of  sale. 

The  bill  must  be  dismissed,  as  against  Mr.  Hoggari, 
withtotti  costs ;  for  he  denies,  in  his  answer,  that  he 
ever  threatened  or  intended  to  pay  over  the  deposit  to 
Mr.  Thodey;  and  the  bill  must  be  dismissed,  with*^ 
costs,  as  against  Mr.  Fickers.  There  must  be  a  decree 
for  a  specific  performance  as  against  Mr.  17u)dejf,  with 
a  reference  to  the  Master  as  to  the  title. 


The  Plaintiff  appealed,  to  the  Lord  ChaneeUor,  from 
that  part  of  the  decree  which  directed  the  bill  to  be 
dismissed^  as  against  Hoggart,  with  costs,  and,  as 
against  Vicker$,  without  costs,  and  prayed  that  the  bill 
might  be  retained  as  against  those  Defendants:  or, 
in  case  His  Lordship  should  be  of  opinion  that  the 
decree  was  right  in  dismissing  the  bill  as  against 
Hoggart  with  costs,  that  the  consideration  whether 
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1843. 

CUTTS 

TiiODBr. 


those  costs  ought  to  be  ultimately  borae  by  the  Plain- 
tiff or  by  Thodey,  might  be  reserved. 

The  appeal  was  heard  on  the  Idth  of  February  1844, 
when  His  Lordship  affirmed  the  decree  with  costs  ^. 

•  See  1  Collyer's  Rep.  aa3. 


1843: 

34th  Nov. 
> ^ » 

Legacy. 
Costs. 

In  a  suit  for 
administering 
a  testator's 
estate,  a  l^acy 
was  claimed  by 
two  legatees, 
adversely  to 
each  other. 
Held  that,  as 
the  question 
arose  on  the 
testator's  will, 
the  costs  must 
be  borne  by  his 
estate,  and  not 
by  the  legacy .^ 


WILSON  V.  SQUIRE.    \ 

1  HIS  suit  was  instituted  for  the  administration  of  the 
estate  of  Thomas  Hill  deceased.  By  his  will  he  gave 
a  legacy  of  1,000/.  three  per  cents,  to  the  governors 
and  trustees  of  the  London  Orphan  Society  in  the  CUtf 
Road.  Two  charitable  institutions,  namely,  the  Orphan 
Working-school  in  the  City  Road,  and  the  Orphan 
Asylum  at  Clapton,  Middlesex,  claimed  the  legacy,  ad- 
versely to  each  other,  before  the  Master.  The  Master 
decided  in  favour  of  the  latter  institution,  because  the 
testator  had  been  a  subscriber  to  it.  But,  upon  excep- 
tions being  taken  to  the  Master^s  report,  the  Court 
decided  in  favour  of  the  former :  and,  on  the  hearing  of 
a  petition  presented,  by  the  treasurer,  for  payment  of  the 
legacy,  the  question  was  whether  the  costs  ought  to  be 
borne  by  the  legacy  or  paid  out  of  the  testator's  resi- 
duary estate. 

Mr.   Blower,    for    the  petitioner,   cited    Crogan  v. 
Baines  (a)  and  Ripl^  v.  Moysey  (fi). 

Mr.  fVood,  for  the  residuary  legatees,  said  that  they 
did  not  contend  that  the  legacy  was  not  payable,  but 


(a)  Anie^  Vol.  VII.  p.  40. 


(^)  1  Keen,  578. 
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that  the  question  was  between  the  two  adverse  claimants 
of  the  legacy :  be  cited  Jenour  v.  Jemur  (c)  and  Ang$ll 
V.  Davii  (d). 

Mr.  Roli  also  appeared  upcm  the  petition^ 

The  Vicb-Chancellob  : 

If  a  fund  is  separated  from  the  bulk  of  the  testator's 
estate  and  then  a  question  arises  about  it,  the  fund 
pays  the  costs.  But  if  the  question  is  who  is  entitled 
to  the  fund  in  the  first  instance,  that  question  is  raised 
by  the  testator  himself,  and  his  estate  must  bear  the 
costs :  for  a  testator's  estate  bears  the  costs  pf  all  the 
questions  that  arise,  on  his  will,  respecting  it.  In  this 
case,  therefore,  the  costs  of  all  parties  must  be  paid 
out  of  the  estate. 


813 


184a. 


WiLsoir 

V. 

Squire. 


(e)  10  ¥68.569. 


((0  4  Mjrl  &  Cr.  360, 


Vol.  XIII. 
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1842: 

«4th  Nov. 
' . ' 

Vendor  and 

purchaser* 

Interest, 

Allotment* 

Under  an 
Inclosure  Act, 
an  allotment 
had  been  made, 
to  the  Impro* 
priator,  in  lieu 
of  tithes;  and, 
by  the  Act,  the 
tithes  were  to 
cease  on  the 
allotment  being 
made ;  but  the 
Act-did  not 
authorize  the 
sale  of  allot- 
ments before 
the  execution 
of  the  award. 
In  the  interim, 
the  Impropria- 
tor agreed  to 
sell  his  allot- 
ment for  700  /., 
to  be  paid  on 
the  a5th  of 
March  then 
nexty  on  a  good 
and  valid  title 
being  made  and 
executed.     The 

award  was  not  made  until  several  years  ader  the  agreement ;  but 
the  purchaser  had  been,  all  along,  in  possession  of  the  allotment. 
The  Court  ordered  him  to  pay  four  per  cent,  interest  on  his  pur- 
chase-money from  the  25th  of  March  next  after  the  date  of 
agreement,  although  a  good  title  could  not  be  made  until  the 
award  was  executed. 


THE  ATTORNEY-GENERAL  v.  THE  DEAN  AND 
CHAPTER  OF  CHRIST-CHURCH,  OXFORD. 

Ex  parte  MADDOX. 

By  an  Act  of  Parliament,  passed  in  1813,  for  inclosing 
lands  in  the  parish  of  Prior^s  Ditton  in  Shropshire,  the 
Commissioner  was  directed  to  make  allotments  to  the 
Impropriator  and  Vicar  in  lieu  of  the  tithes  to  which 
they  were  entitled  respectively;  and  it  was  enacted 
that,  when  such  allotments  should  be  staked  and  set 
out,  the  tithes  in  respect  of  which  they  were  made, 
should  cease  and  be  no  longer  payable.  The  Act, 
however,  did  not  empower  the  persons  to  whom  allot- 
ments should  be  made,  to  sell  and  convey  them  before 
the  execution  of  the  award. 

The  Commissioner,  in  pursuance  of  the  Act,  allotted 
about  thirty  acres,  part  of  a  farm  in  the  parish,  to  the 
Impropriator,  in  lieu  of  the  great  tithes  of  that  farm : 
and,  in  August  1814,  the  Impropriator  agreed  to  sell 
the  allotment  to  the  owners  of  the  farm,  for  700/.,  to 
be  paid  on  or  before  the  25th  of  March  then  next,  on  a 
good  and  valid  title  being  made  and  executed;  and  the 
expense  of  the  conveyance  was  to  be  borne  by  the  par- 
ties equally. 


/  ;  t^^  ta.z 


; 


AuJZ 


/^y'/J.  /i^ 
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At  the  date  of  the  agreement,  the  owners  of  the  farm 
were  and  had  ever  since  continued  in  the  possession  or 
receipt  of  the  rents  of  the  allotted  lands.  The  Com- 
missioner did  not  execute  his  award  until  the  3d  of 
May  1841.  The  Impropriator  had  received  no  tithes 
during  the  interval. 


1842. 
■^        ^        * 

Attorney- 
Genrral 

V, 

Christ- 

CnUHCH. 


On  the  hearing  of  a  petition,  presented  by  the  Impro- 
priator, praying  for  a  declaration  that  he  was  entitled  to 
be  paid  the  700  L  with  interest  at  4  /.  per  cent,  from 
the  26th  of  March  1016,  the  day  named  in  the  agree- 
ment for  completing  the  purchase,  the  question  was 
whether  he  was  entitled  to  receive  such  interest  or  only 
the  amount  of  the  rents  received  by  the  purchasers  in 
respect  of  the  allotment. 

Mr.  Wakefield  and  Mr.  Faber^  for  the  Petitioner,  said 
that  there  was  nothing  to  take  the  case  out  of  the  gene- 
ral rule,  that  a  purchaser  taking  possession,  must  pay 
interest  on  his  purchase-money.  Kingsley  v.  Young  (a); 
Powell  Y.  Martyr  (b);  Fludyer  v.  Cocker  (c);  Doe  v, 
WUIU  (rf)  ;  Doe  v.  Saunder  (e). 

Mr.  Stuart  and  Mr,  Hodgson,  for  the  Purchasers,  said 
that  they  had  not  taken  possession  of  the  allotment,  but 
had  only  continued  in  the  possession  of  it  which  they 
had  at  and  before  the  date  of  the  agreement :  that,  by 
the  agreement,  the  purchase-money  was  not  to  be  paid 
until  a  good  and  valid  title  should  be  made  and  executed; 
which  meant,  until  a  conveyance  should  be  executed : 
but,  as  the  Act  did  not  authorize  allotments,  made  under 
it,  to  be  conveyed  before  the  award  was  executed,  no 


(a)  17  Ves.  468,   and  18 
Veg.  207. 

(b)  8  Ves.  146. 


(c)  13  Ves.  85. 

((/)  5  Bing.  441. 

{€)  5  Adol.  &  Ell.  C64. 
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Attorvet 
General 

V, 


1849.  conveyance  could  be  made  of  the  allotment  in  question, 

until  after  the  execution  of  the  award ;  and,  therefore, 
at  any  rate,  the  purchaser  was  not  entitled  to  be  paid 
interest  on  his  purchase-money,  from  an  earlier  time 

Christ-        ^^^  ***®  ^^^  ^^  ***®  award.     Farrer  v.  Billing  (/) ; 

CHURCH.        ^^  ▼•  Arnison  (g). 

Mr.  Stittton  and  Mr.  Chandlers  appeared  for  other 
parties. 

Mr.  Wakefield,  in  reply,  referred  to  Burton  v. 
Todd  (A). 

The  Vice-chancellor  : 

I  cannot  but  think  that  interest  ought  to  be  paid  on 
the  700  /.  from  the  25th  of  March  1815. 

The  purchasers  were  in  possession  of  their  own  lands ; 
and  then  an  allotment  of  a  portion  of  those  lands  was 
made,  to  the  Impropriator,  in  lieu  of  the  tithes  of  them. 
NoWf  by  the  express  provision  of  the  Act  of  Parliament, 
the  tithes  were  to  cease  from  the  staking  out  of  the  allot- 
ment; so  that  the  Impropriator  lost  the  tithes  from  that 
time.  The  purchasers  were  in  possession;  and,  by  the 
very  terms  of  the  agreement,  they  would  have  the  posses- 
sion, from  the  month  of  August  up  to  March  1815,  with- 
out paying  any  rent :  nothing  was  to  be  paid  by  them 
during  that  time.  The  purchase-money  was  to  be  paid 
on  or  before  the  25th  of  March  then  next  ensuing,  on 
a  good  and  valid  title  being  made  and  executed.  That 
might  have  had  reference  to  a  variety  of  things,  inde- 
pendently of  the  mere  making  of  the  award :  because 
there  might  have  been  such  a  dealing,  by  the  Impro- 

(/)  a  Barn.  &  Aid.  171.         (g)  5  Bam.  &  Aid.  47. 
(h)  I  Swanst.  S55. 
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priatoTy  either  after  or  before  the  aRotinent  was  staked 
out,  as  would  have  had  the  effect  of  incumbering  the 
title.  For  there  can  be  no  doubt  that,  although  he 
might  not  hare  been  able  to  make  a  valid  conveyance 
of  the  allotment  before  the  award  was  executed,  he 
might  hare  contracted,  in  various  wajs,  so  as  to  bind 
the  allotment.  Therefore  it  was  very  reasonably  pro- 
vided, by  the  agreement,  that  the  purchase-money 
should  be  paid  on  a  good  title  being  made.  But  I  do 
not  think  that  that  provision  means  that  the  money  is 
to  be  paid  without  interest,  on  a  good  title  being  made 
at  any  time  however  distant.  But,  according  to  the 
view  that  I  take  of  it,  it  means  nothing  more  than  that, 
if  a  good  and  valid  title  should  be  made  and  executed 
on  the  day  named  in  the  agreement,  the  purchase-money 
should  be  paid  on  that  day,  and  then  without  interest 


«17 


1849. 


Attormkt- 
Obveral 

V. 

Chrtst* 

CHURCH. 


It  turned  out  that  a  good  and  valid  title  could  not  be 
made  on  the  day  named :  but,  ultimately,  it  appears 
that  a  good  and  valid  title  can  be  made.  Therefore,  I 
apprehend  that  the  vendor  must,  according  to  the  com- 
mon course  of  the  Court,  receive  interest  at  41.  per 
cent,  on  the  purchase-money,  from  the  day  named,  in 
the  contract,  for  completing  the  purchase. 

Order  made  according  to  the  prayer  of  the  petition, 
but  without  costs. 


Q3 
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1 842  : 
5th  Dec. 


BARTLETT  v.  GREEN. 


JlJy  an  indenture,  bearing  date  the  16th  February  1758, 
and  made  between  Edith  Cossens,  since  deceased,  the 
widow  and  executrix  of  Barjew  Cossens,  and  John  Cos' 
sens  and  William  Cossens,  the  two  sons  of  Barjew  and 
Edith  Cossens,  of  the  first  part,  Margaret  Crofts,  spin- 
A  marriaee  set-  ^^^^'  ^^  *^®  second  part,  and  John  Everett  of  the  third 
element,  after  part,  being  the  settlement  made  in  contemplation  of  the 
marriage  of  John  Cossens  with  Margaret  Crq/ts,  after 
reciting  that  Barjew  Cossens  died  seised  of  all  that 
cottage,  dwelling-house  and  closes,  with  tbeilr  appur- 
tenances situate  in  Portesham,  in  the  county  of  Dorset^ 


Marriage 

settlement » 

Deed. 

Construction. 

Term. 


reciting  that  it 
had  been  agreed 
that  a  cottage 
&c.  (which  the 
husband  held 


for  the  remain- 
der of  a  term  of  after  more  particularly  mentioned,  and  which  he  held 


2,000  years) 
should  be  set- 
tled on  the  hus- 
band for  life, 
and,  after  his 
decease,  on  the 
wife  for  life,  by 
way  of  jointure, 
and,  after  their 
several  de- 


for  the  remainder  of  a  term  of  2,000  years,  without 
impeachment  of  waste,  «i'nder  the  yearly  rent  of  one 
peppercorn :  and  that  Barjew  Cossens,  by  an  indenture 
of  mortgage,  conveyed  the  premises  to  William  Clark  of 
Abbotsbury  in  the  said  county,  yeoman,  with  a  proviso 
to  be  void  on  payment  of  120/.  and  interest:  and  that 
Baijew  Cossens,  by  his  will,  bearing  date  the  20th  March 


ceases,  on  the 

issue  of  the  marriage,  and,  in  default  of  issue,  on  W.  C.  and  his 
heirs,  executors  &c.,  assigned  the  cottage,  10  a  trustee,  for  the 
remainder  of  the  term,  in  trust  to  permit  the  husband  to  receive 
the  rents  for  so  many  years  of  the  term  as  should  expire  in  his 
lifetime,  and,  after  his  decease,  in  trust  to  permit  the  wife  to 
receive  the  rents  during  her  natural  life,  and,  after  their  several 
deceases,  to  permit  the  heirs  of  the  body  of  the  husband,  begotten 
on  the  body  of  the  wife,  to  receive  the  rents  for  so  many  years  of 
the  term  as  should  expire  in  the  life  or  lives  of  him,  her  or  them 
respectively,  and,  after  the  several  deceases  of  the  husband  and 
wife,  and  in  default  of  issue  of  the  body  of  the  husband  and  wife 
as  hefore  limited,  to  permit  fV,  C,  his  heirs,  executors  &c.,  to 
receive  the  rents  for  all  the  residue  of  the  term.  Held  that  the 
term  vested  in  the  husband  absolutely  under  the  first  limitation. 
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1743,  devised  the  premises  to  Edith  Cosserts,  his  then 
wife,  for  her  life,  and,  after  her  decease,  to  John  Cos- 
sens,  his  son,  in  tail,  with  the  remainder  of  the  said 
term  to  William,  his  other  son,  and  his  heirs  for  ever ; 
and  that  a  marriage  was  shortly  to  be  solemnized 
between  John  Cossens  and  Margaret  Crofts ;  and  that 
it  was  agreed  that  all  the  premises,  subject  to  the 
mortgage  for  120/.  and  interest,  should  be  settled  on 
John  Cossens  for  his  life,  anrf,  after  his  decease,  on  his 
intended  wife  for  her  life,  by  way  of  jointure,  and,  after 
their  several  deceases,  on  the  issue  of  (he  marruuje,  and, 
in  default  of  such  issue,  on  William  Cossens  and  his  heirs, 
executors  and  administrators,  during  the  remainder  of  the 
said  term  of  2,000  years  that  should  be  then  to  come : 
It  was  witnessed  that,  in  the  performance  of  the  said 
agreement,  and  in  consideration  of  the  intended  mar- 
riage, Edith  Cossens,  John  Cossens  and  William  Cossens 
granted,  bargained,  sold,  assigned  and  set  over  to  John 
Everett,  all  that  cottage,  dwelMng-house,  &c.  To  hold 
the  same  unto  John  Everett,  his  executors,  administra- 
tors and  assigns,  from  and  after  the  solemnization  of  the 
marriage,  during  all  the  residue  of  the  term  of  2,000 
years  therein  then  to  come  and  unexpired,  upon  trust, 
in  the  first  place,  for  the  said  John  Everett,  his  execu- 
tors and  administrators,  to  raise,  by  assignment  of  the 
remainder  of  the  iena  of  2,000  years,  as  much  money  as 
then  should  be  or  grow  due  for  principal  and  interest  on 
the  mortgage,  and  to  pay  the  same  in  discharge  of  the 
120Z.  principal,  with  all  interest  that  should  be  due  on  the 
mortgage  to  William  Clark,  and,  from  and  after  the  pay- 
ment of  tlie  120  /.  principal  and  interest,  then  in  trust  to 
permit  and  suffer  John  Cossens  to  receive  the  rents,  issues 
and  profits  of  the  premises  for  so  many  years  of  the  term  as 
should  expire  in  his  lifetime, vmd,  from  and  after  the  decease 

Q4 
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1842.  of  John  Cosiens  and  subject  to  the  mortgage*,  to  perazit 
and  suffer  Margaret  Crofts,  the  intended  wife,  to  receive 
the  rents  and  profits  of  the  premises  during  her  natural 
Gbkek  ^ifrf  f^  her  jointure,  and,  from  and  after  the  several 
deceases  of  John  Cossens  and  Margaret  his  intended 
wife  and  subject  as  aforesaid,  to  permit  and  suffer  the 
heirs  of  the  body  of  John  Cossens  begotten  on  the  body 
of  Margaret,  his  intended  wife,  to  receive  the  rents, 
issues  and  profits  of  the  premises  for  so  many  years  of 
the  term  as  should  expire  in  the  life  or  lives  of  him^  her 
or  them  respectively,  and,  from  and  after  the  several 
deceases  of  John  Cossens  and  Margaret  his  intended 
wife,  and,  in  default  of  issue  of  the  body  of  John  Cossens 
and  Margaret  as  before  limited,  and  subject  as  afore- 
said, to  permit  and  suffer  William  Cossens,  his  heirs, 
executors  and  administrators,  to  receive  and  take  the 
rents,  issues  and  profits  of  the  premises  for  all  the  residue 
of  the  term  as  should  be  then  to  come  and  unexpired. 

The  marriage  was  solemnized  soon  after  the  date  aod 
execution  of  the  indenture,  and  there  was  issue  thereof 
three  children,  Barjew  Cossens,  who  was  the  eldest  son, 
Elizabeth  Cossens,  afterwards  Elizabeth  Green,  and  the 
Defendant  Henry  Cossens. 

John  Cossens  died  in  possession  of  the  premises  in 
1788.  Margaret  Cossens,  his  widow  and  executrix,  then 
entered  into  possession  of  them.  Barjew  Cossens,  the 
son,  died  in  1703,  leaving  the  Plaintiff  Elizabeth  Bart-- 
lett,  widow,  his  only  child ;  and  she  took  out  letters  of 
administration  to  his  estate^ 

Elizabeth  Green  died  intestate  in  1823,  leaving  John 
Green,  her  husband,  and  the  Defendants  Richard  and 
William  Green  her  only  childen,  her  surviving. 

•  So  in  brief. 
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The  bill  alleged  that,  on  the  death  of  Margaret  Cos--  Greek. 
sens,  the  Plaintiff  became  entitled  to  the  premises  as  heir 
of  the  body  of  her  father  begotten  on  the  body  of  her 
mother ;  but  that  John  Oreen  got  into  possession  of  the 
premises,  and  continued  in  possession  until  bis  death. 
He  died  in  1830 :  his  sons  Richard  and  William  were 
his  executors  and,  as  such,  the  personal  representatives 
of  John  and  Margaret  Cossens.  On  the  death  of  John 
Green  his  two  sons  entered  into  and  they  still  were  in 
possession  of  the  premises.  Some  time  after  Elizabeth 
Green's  death,  letters  of  administration  to  her  effects 
were  granted  to  the  Defendant  Morgan. 

The  bill  prayed  that  it  might  be  declared  that,  upon 
the  death  of  Margaret  Cossens,  the  Plaintiff*  became 
entitled  to  the  premises^r  the  remainder  of  the  term  of 
2,000  years^  and  that  Richard  and  William  Green  might 
account  for  and  pay,  to  the  Plaintiff,  the  rents  of  the 
premises  which  they  and  their  father  had  received,  and 
might  deliver  up  to  her  the  possession  of  the  pre-* 
mises. 

Henry  Cossens  submitted  whether,  according  to  the 
true  construction  of  the  settlement,  he  was  entitled  to 
any  interest  in  the  premises  as  one  of  the  children  of 
John  and  Margaret  Cossens. 

Richard  and  WiUiam  Green  submitted  whether,  if  any 
person  or  persons  became  entitled  to  the  premises  under 
the  limitation,  in  the-settlement,  to  the  heirs  of  the  body 
of  John  CossenSf  they  became  entitled  thereto  for  any 
greater  estate  than  for  life  only ;  and  whether,  subject 
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.     ^^4^'    ^    thereto,  the  premises  did  not  become  the  property  of 
Baktmtt     -TohnCassens*. 

V. 

Gebbm  *  ^^  ^^^7'  ^^^  following  questions  arising  on  the  settle- 

ment in  the  above  case,  were  submitted  to  an  eminent 
Counsel,  now  holding  a  high  judicial  ofBce : — 

Whether  the  limitation^  in  the  settlement  of  1758,  upon 
the  decease  of  the  survivor  of  John  Cossens  and  Margaret 
his  wife,  in  trust  for  the  heirs  of  that  marriage^  is  good  or 
void.     If  void, 

Whether  the  estate  roust  not  be  divided  according  to  the 
Statute  of  Distributions.     And  if  good, 

Whether  the  words,  *  heirs  of  the  body '  &c.  must  be  taken 
to  mean  children ;  or 

Whether  the  heir  at  law  of  John  Cossem  (who  is  Elizabeth 
Bartkti)  is  entitled  to  the  whole. 

If  you  should  be  of  opinion  that  the  limitation  is  valid,  and 
means  children  of  the  marriage, 

Whether  the  estate  should  go  to  the  surviving  child,  Henry y 
solely,  or  to  him  and  the  representatives  of  Barjew  and 
Elixabethj  who  died  in  the  lifetime  of  their  mother  ? 

Opinion. 

l*he  limitation  to  the  heirs  of  the  body,  was  valid. 

But  it  is  difficult  for  Counsel  to  say  what  is  the  true  con- 
struction of  the  limitation.  According  to  the  principle  upon 
which  Peacock  v.  Spooner,  2  Vern.  195,  was  decided  in  The 
House  of  Lords,  followed  by  Dafforne  v.  Daffbmej  a  Vern. 
362,  the  words, '  heirs  of  the  body,'  are  words  of  purchase : 
but  in  Webb  v.  Webh  1  P.  Wms.  1 32,  the  Court  escaped 
from  the  rule,  as  the  circumstances  were  not  precisely 
similar ;  but  the  reasoning  of  the  Lord  Keeper  in  the  latter 
case,  was  erroneous ;  and  the  decision  in  the  House  of  Lords 
must  be  binding  until  reversed  there.  Here  too  the  inten- 
tion is  manifest  from  the  recital. 

In  general,  the  person  who  answers  the  description  of  heir 
of  the  body,  would  alone  take :  but,  upon  the  words  in  this 
deed,  I  strongly  incline  to  think  that  all  the  children  would 
take  as  joint-tenants ;  and,  if  so,  the  whole  has  survived  to 
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Mr.  Teed  and  Mr.  Roltj  for  the  Plaintiff: 

We  contend,  first,  that  the  words, '  heirs  of  the  body,' 
are  to  be  considered  as  words  of  purchase  and  not  of 
limitation :  for  the  settled  property  was  not  real  estate, 
but  a  term  of  years  ;  and,  if  it  had  been  real  estate,  the 
rule  in  Shelky*%  case  would  not  have  applied,  as  John 
CossensvfovXA  not  have  taken  an  estate  of  freehold,  but  an 
interest  for  years.    There  can  be  no  doubt,  in  this  case, 
about  the  intention  of  the  parties  to  the  deed ;  for  it 
was  a  marriage  settlement;  and,  moreover,  it  recites 
that  the  parties  had  agreed  that  the  property  should  be 
settled,  after  the  several  deceases  of  the  husband  and 
wife,  on  the  issue  of  the  marriage.    Therefore  the  Court 
cannot  apply  the  rule  in  Shelley's  case  (which  is  a  mere 
technical  rule),  without  defeating  the  intention  of  the 
parties,  not  only  as  it  is  to  be  inferred  from  the  nature 
of  the  instrument,  but  as  it  appears  on  the  face  of  it. 
The  cases  of  Peacock  v.  Spooner{a)  ^nd  JDaffome  v. 
Goodman  (6)  so  closely  resemble  the  present,  that  the 
Court  cannot  hold  that  the  words  '  heirs  of  the  body ' 
in  this  case,  are  words  of  limitation,  without  over-ruling 
those  two  cases,  the  former  of  which  was  decided  by 
the  House  of  Lords.     In  that  case  a  term  of  900  years 
was  assigned  in  trust  to  permit  the  husband  and  wife, 
and  the  survivor  of  them,  to  receive  the  profits  for  so 
many  years  as  they  or  the  survivor  of  them  should 
happen  to  live,  and,  after  their  deaths,  to  the  use  of 
the  heirs  of  the  body  of  the  wife  by  the  husband  to  be 
begotten ;  and  the  House  of  Lords  held  that  the  term 

Henry,  He  is,  however,  I  apprehend,  under  the  words  of  the 
settlement,  entitled  for  life  only.  The  reversionary  interest, 
in  that  view,  belonged  to  the  father. 


1842. 
> , J 

Bartlett 

V, 
GR£E17. 


(a)  2  Vcrn.  43  &  195.     S.C.  2  Frecm.  114, 
{b)  3  Vcrn.  362;  and  2  Freem.  231. 
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did  not  vest  absolutely  in  the  wife,  who  survived  her 
husband,  but  that  the  heir  of  the  body  took  it  by 
purchase.  The  case  o(  Daffome  v.  Goodman  was  as 
follows :  a  term  was  assigned  in  trust  to  permit  J.  to 
receive  the  profits  for  so  many  years  of  the  term  as 
he  should  live,  and,  after  his  death,  to  permit  A.,  his 
intended  wife,  to  receive  the  profits  for  so  many  years 
of  the  term  as  she  should  live,  and,  after  both  their 
deaths^  to  permit  the  heirs  of  the  body  of  ui.  to  be 
begotten  by  the  said  J.,  to  enjoy  the  lands  for  the 
residue  of  the  term :  and  the  Court  held  that  the  heir 
of  the  body  took  by  purchase.  Tkeebridge  v.  Ui/- 
burn  (c) ;  Hodgson  v.  Bussey  (J) ;  Doe  v.  Laming  (e). 

Secondly,  the  words,  '  heirs  of  the  body,'  though 
applied  to  personalty,  must  be  taken  in  their  correct 
and  legal  sense,  and  not  as  meaning  either  *  issue,'  or 
'  next  of  kin/    Mounsey  v.  Blamire  (/). 

Thirdly,  the  period  at  which  the  person  to  take  was 
to  be  ascertained,  was  the  death  of  Margaret  Cossens, 
who  survived  her  husband  John  Cossens. 


Lastly,  under  the  limitation  to  the  heirs  of  the  body 
of  the  father  and  mother,  the  person  who  answered  the 
description  at  the  death  of  the  surviving  parent,  took 
an  absolute  interest,  and  not  an  interest  for  life  only. 
For,  first,  a  limitation  to  the  heirs  of  the  body  of 
A,,  serves  a  double  purpose :  it  denotes  not  only  the 
person  to  take,  but  also  the  quantity  of  interest  that  he 
is  to  take.    MandevUle's  ca8e(g);  James  v.  Richard^ 


(c)  a  Ver.  333, 

(<i)  2  Atk.  89. 

(e)  2  Burr.  1100. 

(y*)  4  Rus8.  384,  and  the 


passage  cited  from  14  Vin. 
Ab.  in  the  note  to  that  case. 
(g)  Co.  Litt.  86  b. 
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Jon  (A).    And  the  words :  "  for  so  many  years  as  shall  184a 

expire  in  the  lifetime  of  him,  her  or  them/'  are  mere 
surplusage:  for  they  express  nothing  more  than  is 
contained  in  the  word  '  heirs/  namely,  that  heirs  to  the  Grbeit. 
remotest  degree,  shall  take  so  long  as  they  shall  be  in 
existence.  But  if  those  words  were  meant  to  restrain 
the  heirs  from  alienating  as  they  successively  come  into 
possession,  they  are  futile;  Doe  v.  Stenlake{i).  Se- 
condly, the  words :  ''  and  in  defoult  of  issue  as  before 
limited/'  refer  not  to  the  issue  of  John  and  Margaret 
Cossens,  but  to  the  immediately  preceding  limitation  to 
the  heirs  of  the  body  of  John  and  Margaret,  that  is, 
to  the  issue  of  the  heirs  of  their  body ;  and,  therefore, 
those  words  add  strength  to  the  argument  founded  on 
the  previous  part  of  the  clause:  Clare  v.  Clare  {h). 

Mr.  Stuart  and  Mr.  Stinton,  for  the  Defendants 
Henry  Cossens  and  Morgan,  contended,  as  the  Plain- 
tiflTs  Counsel  had  done,  that  the  words,  '  heirs  of  the 
body '  must  be  taken  to  be  words  of  purchase  and  not 
of  limitation,  according  to  the  decision  of  the  House 
of  Lords  in  Peacock  y.  Spooner,  which  was  followed  in 
Daffome  v.  Goodman,  a  case  precisely  similar  to  the 
present :  that,  in  Webb  v.  Webb  (/)»  Lord  Keeper  Har-- 
court  could  not  over-rule,  nor,  indeed,  did  he  profess  to 
over-rule  the  decision  of  the  House  of  Lords  in  Peacock 
V.  Spooner;  but  said  that  the  two  cases  differed,  from 
each  other,  in  several  material  circumstances:  that 
Mr.  Feame  was  of  opinion  that  Peacock  v.  Spooner 
must  be  followed:  ''in  cases  exactly  the  same,  in 
specie,  with  itself,  as  was  that  of  Dafforne  v.  Goodman, 

(k)  a  Lev.  a3«.  (k)  Ca.  Temp.  Talbot,  si. 

(i)  la  East,  515-  W  »  P-W.  133. 
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as  reported  by  Freeman  "  (m) :  and  the  case  now  be- 
fore the  Court,  was  the  same,  in  specie,  as  Dqfforne 
y.  Goodman, 

They  then  argued,  from  the  recital  in  the  settlement, 
and  from  the  words  in  the  operative  part :  "  for  so  many 
years  of  the  term  as  shall  expire  in  the  life  or  lives  of 
him,  her  or  them,*'  that  the  words :  "  heirs  of  the  body," 
meant  the  children  of  the  marriage,  and  that  they  must 
take  as  joint-tenants  for  life;  and  that  there  was  a  re- 
sulting trust,  as  to  the  reversionary  interest  in  the  term, 
for  John  Cossens ;  and,  as  it  did  not  pass  by  his  will, 
that  his  next  of  kin  according  to  the  Statute  of  Distri- 
butions, were  entitled  to  it. 


Mr.  Bethell  and  Mr.  Prior  appeared  for  William  and 
Richard  Green  :  but — 

The  Vice-Chanckllob,  without  hearing  them, 
said : 

The  question  is  whether  there  is  any  distinction 
between  this  case  and  Webb  v.  Webb :  and,  I  confess 
that  I  do  not  see  how  it  can  be  distinguished  from  that 
case,  except  by  saying  that  the  limitation  in  trust 
to  permit  and  suffer  John  Cossens  to  receive  the  rents, 
issues  and  profits  of  the  premises  for  so  many  years 
of  the  term  as  should  expire  in  his  lifetime,  is  not  equi- 
valent to  a  limitation  to  him  for  life.  But  it  is  plain 
that,  in  Peacoch  v.  Spoonevj  the  limitation  in  trust 
to  permit  the  husband  and  wife,  and  the  survivor  of 
them,  to  receive  the  profits  for  so  many  years  as  they, 
or  the  survivor  of  them,  should  happen  to  live,  was 


(m)  Ex,  Dev.'493,  6th  edit. 
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considered,  by  all  the  learned  persons  who  had  to     ^     18^2. 

decide  upon  that  case,  as  a  limitation  to  the  husband  and 

wife  for  their  lives  and  to  the  survivor  of  them  for  his 

or  her  life.    And  Lord  Harcourt,  in  observing  upon  that        Grekn 

case  in  his  judgment  in  Webb  v.  Webb,  does  not  noticei 

as  one  of  the  circumstances  in  which  it  differed  from 

Peacock  V.  Spooner,  that  the  words,  in  the  latter  case, 

did  not  give  a  life  estate  to  the  husband  and  wife  :  but 

he  takes  it  for  granted  that  the  words  in  that  case,  and 

also  in  Daffome  v.  Goodman  *,  were   equivalent  to  a 

limitation  for  life.     Therefore,  he,  in  effect,  over-ruled 

the  authority  of  those  cases. 

Mr.  Feame,  speaking  of  the  case  of  Webb  v.  Webb^ 
says :  "  This  last  case  appears  to  have  been  the  ruling 
authority  ever  since,  in  cases  of  the  like  nature ;  and 
that  ot  Peacock  v.  Spooner,  it  seems,  is  only  attended  to 
in  cases  exactly  the  same  in  specie,  with  itself,  as  was 
Daffome  v.  Goodman,  as  reported  by  Freeman.'* 

It  is  a  singular  circumstance  that  the  settlement, 
which  is  a  piece  of  great  nonsense,  begins  with  reciting 
that  Barjew  Cossens  died  seised  of  the  estate,  and  then 
treats  it,  in  substance,  as  a  freehold  estate,  and  as 
passing  by  a  freehold  conveyance.  But,  after  the  deci- 
sion in  Webb  v.  Webb,  I  must  look  at  the  limitations  of 
the  settlement ;  and  as  I  find  that  it  contains  a  limita- 
tion which,  in  effect,  is  a  limitation  to  the  husband  for 
life,  I  must  hold  that,  under  that  limitation,  the  term 
vested  in  the  husband  absolutely. 

Bill  dismissed  with  costs  f. 

•  Lord  Harcourt  does  not  notice  Dafforne  v.  Goodman. 
f  The  decree  has  been  appealed  from. 
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1842:  HEMINGWAY  v.  FERNANDES. 

12th  Nov. 

5th  Dec.       -^Y  an  indenture,  dated  the  26th  of  July  1833,  and 
*        ""        '     made  between  John  Hatfield,  esq.  of  the  one  part,  and 

Cwenant.       j^  c.  Harter  and   miliam  Harter  of  the  other  part, 
and  Assignee.    Hatfield  demised  to  J.  C.  Harter  and  William  Harter, 
—  their  executors,  administrators  and  assigns,  all  that 

of  iaad^n^Ae  ^^^^f  seam,  vein  or  bed  of  coal,  called  the  Stanley  Main 
township  of  S.,  bed,  and  all  such  other  beds  or  seams  of  coals  as  should 
entered  into  |jg  found  or  passed  through  in  sinking  to,  working  and 
agreement  with  S^^^^^S  ^he  said  Stanley  Main  coal,  within  or  under  the 
J5.,  the  leftsee  of  several  closes  or  parcels  of  land  or  ground  therein  men- 
coll^yl^by""*^  tioned,  situate  in  the  township  of  StanUy-cumrWrenr 
which  he  thorpe,  in  the  parish  of  fVakefield  and  county  of  York, 

agreed  to  grant  ^j^  ^j^  usual  powers  for  enabling  the  lessees,  their 
toB.  aleaseof  ^  j       -^    *  j       •  *        *      j         1 

part  of  the  land  executors,  admmistrators  and  assigns,  to  get  and  work 

for  the  purpose  the  demised  beds,  veins  or  seams  of  coal :  To  hold  the 
of  forming  a  ^^^^  premises  unto  the  lessees,  their  executors,  admi- 
conveyance  of  nistrators  and  assigns,  from  the  day  next  before  the  day 
coal  to  certain  of  the  date  of  the  indenture,,  under  che  rents  and  cove- 
for himgelf  his'  ^^^^  thereby  and  therein  reserved  and  contained :  and 
executors,  ad-     the  lessees,  their  executors,  administrators  and  assigns, 

mimstratorH         ^^^  empowered,  with  Hatfield's  consent,  to  work  and 

ana  assigns^  *^  .  . 

agreed  with  A,,  get  the  Stanley  Main  bed  lying  under  any  lands  in 

his  heirs  and       Stanley,  not  the  property  of  Hatfield,  and  not  comprised 

vey  upon  the "    ^  ^^®  indenture ;  by  means  of  any  of  the  works  to  be 

railway,  all  the 

coal  to  be  gotten  from  the  colliery  or  from  any  other  lands  or 

grounds  in  the  township,  and  to  pay  to  A.<,  his  heirs  and  assigns,  two 

pence  for  every  ton  of  coal  so  conveyed.   B,  assigned  his  interest  in 

the  colliery  and  in  the  lands  taken,  under  the  articles  of  agreement, 

for  forming  the  railway,  together  with  the  use  of  the  railway,  to  C. 

Held  that  the  agreement  to  convey,  upon  the  railway,  all  the 

coal  &c.,  and  to  pay  two  pence  per  ton  in  respect  of  it,  ran  with 

the  land,  and,  consequently,  that  it  was  binding  on  C. 
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made  or  used  under  the  authority  of  the  indenture,  on  1848. 

payment  of  a  certain  acreage  rent  in  addition  to  the 
rent  thereby  reserved  in  respect  of  the  coal  lying  under 
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Hatfield's  lands.  Febnandbs. 

By  articles  of  agreement  dated  the  27th  of  July  1833, 
and  made  between  John  Lee  and  the  Plaintiff  of  the 
one  part,  and  J.  C.  Harter  and  TF.  Harttr  of  the  other 
part,  after  reciting  that  the  Harters  were  the  lessees  of 
the  mines,  beds  or  seams  of  coal  within  and  under  cer- 
tain closes,  lands  and  grounds,  belonging  to  Hatfield, 
situate  at  or  near  Stafiley-lane-end,  in  the  township 
of  Stanky-cum^Wrenthorpe,  in  the  parish  of  Wakefield 
and  county  of  York,  which  mines  &c.  they  were  about 
to  win  and  work ;  and  being  desirous  to  lay  a  railway 
from  the  said  intended  colliery,  to  communicate  with 
the  Lake  Lock  Railway  at  or  near  to  Bottom  Boat,  in  the 
said  township,  had  requested  Lee  and  the  Plaintiff  to 
grant  them  a  lease  of  the  lands  and  grounds  thereinafter 
mentioned,  for  the  purpose  of  making  such  railway,  and 
the  use  of  a  convenient  staith  or  whaif  at  Bottom  Boat, 
for  the  shipping  of  coals  from  the  said  colliery,  or  from 
any  other  lands  or  grounds  in  the  township,  or  for  the 
conveyance  of  merchandize  or  other  articles  (except 
limestone)  to  be  used  for  the  works  of  the  colliery : 
Lee  and  the  Plaintiff  agreed  to  let,  and  the  Harters 
agreed  to  take,  for  twenty-one  years  from  the  date  of  the 
agreement,  such  parts  of  the  closes,  lands,  wharfs  and 
grounds,  in  the  township,  thereinafter  described, as  should 
be  necessary  for  the  purpose  of  making  the  railway ; 
together  with  full  and  free  liberty,  power  and  authority 
for  the  Harters,  their  executors,  administrators  or  asstgnsp 
to  make  such  railway,  in  manner  thereinafter  mentioned, 
upon  and  over  the  eaid  lands,  wharfs,  and  grounds,  for 
the  carriage  and  conveyance  of  all  such  coal  as  should, 
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at  any  time  during  the  term,  be  worked,  wrought  or 
gotten  by  the  Barters,  their  executors,  administrators 
or  assuffis,  in  or  from  the  said  colliery,  or  in  or  from  any 
other  lands  or  grounds  in  the  township,  and  for  the 
conveyance  of  lime,  coke,  wood  and  such  other  mer- 
chandize, except  limestone,  as  the  Harttrs  might  find 
necessary  for  the  use  of  the  colliery,  or  for  the  con- 
veyance of  other  articles,  except  limestone,  to  be  so 
used  by  the  Barters  at  or  about  the  said  colliery ; 
saving,  nevertheless,  and  reserving  to  Lee  and  tlie 
Plaintiff,  their  heirs  and  assigns,  tenants,  agents,  ser- 
vants, workmen  and  others  by  their  authority,  the 
right  of  crossing  the  intended  railway  either  with  or 
without  cattle,  carts  or  carriages,  or  for  the  purpose 
of  making  any  drain,  watercourse,  culvert  or  road,  or 
for  any  other  purpose  whatsoever,  when,  where  and  so 
often  as  they  should  find  it  necessary  or  think  proper  ; 
and  also  saving  and  reserving,  to  Lee  and  the  Plaintiff, 
their  respective  heirs  and  assigns,  the  right  to  use  the 
railway  for  the  carriage  and  conveyance  of  coal,  mine- 
rals, merchandize  or  other  articles  (provided  such  pri- 
vilege did  not  unnecessarily  interrupt  or  interfere  with 
the  free  use  and  passage  of  such  coal,  coke,  wood  and 
other  merchandize,  except  limestone,  fix>m  the  said  col- 
liery of  the  Harters),  on  payment,  to  the  lessees,  of  such 
and  the  same  charges,  and  subject  to  such  and  the 
same  terms  and  conditions  as  such  articles  were  then  or 
should  thereafter,  from  time  to  time,  be  carried  and 
conveyed  upon  the  Lake  Lock  Railway;  and,  for  that 
purpose,  to  connect  any  other  railway  with  the  railway 
thereby  agreed  to  be  made :  and  also  the  like  liberty 
and  privilege  for  the  Harters,  their  executors,  admi- 
nistrators or  assigns,  to  make  and  use  two  wharfs  or 
staiths  adjoining  each  other,  not  exceeding  158  feet 
in  width  in  the  whole,  upon  such  part  of  the  lands  of 
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Lee  and  the  Plaiatiff,  on  the  8oath  side  of  the  lock 
adjoining  the  river  Colder  at  Bottom  Bo€tt  aforesaid,  as 
should  be  thereafter  pointed  out  by  Lee  dnd  the  Plain- 
tiff, their  heirs  or  assigns,  for  the  purpose  of  delivering 
such  coal  into  or  on  board  of  boats,  barges  or  other 
vessels  at  that  point :  all  which  lands,  grounds  and  pri- 
vileges thereby  agreed  to  be  demised,  should  be  held 
subject  to  the  yearly  rent  of  6L  6s^  to  be  paid  by  the 
Barters,  their  executors  or  administrators,  to  Lee  and 
the  Plaintiff,  their  heirs  or  assigns,  for  every  acre  of 
land  which  the  Barters,  their  executors  and  adminis- 
trators, should  take  or  use  for  making  the   intended 
railway ;  and  the  Barters,  their  executors,  administra- 
tors or  assigns,  also  paying,  to  Lee  and  the  Plaintiff, 
their  heirs  and  assigns,  such  further  rent  or  sum,  not 
exceeding  2  d.,  for  every  ton  of  coal  which  should  be 
gotten  or  worked  in  or  from  the  colliery,  or  in  or  from 
any  other  lands  or  grounds  in  the  said  township,  and 
which  should  be  conveyed  upon  the  intended  railway  or 
any  part  thereof,  in  pursuance  of  the  agreement  there- 
inafter contained  on   the  part  of  the  Barters,  their 
executors  and  administrators  or  assigns,  as  the  lessors, 
their  heirs  or  assigns,  then  received  or  should,  from 
time  to  time  thereafter,  receive  from  any  other  person 
or  persons  for  the  like  privilege  of  making  or  using 
wharfs  or  staiths  at  Bottom  Boat  aforesaid :  Provided 
that  if  all  the  mines,  beds  or  seams  of  coal  demised  to  the 
Barters  as  aforesaid,  or  in  such  other  lands  or  grounds  as 
aforesaid,  should  be  wholly  got  and  wrought  before  the 
expiration  of  the  term  of  21  years,  then  the  term  and  the 
rent  of  6  /.  tf  s.  per  acre  should  cease.   And  the  Barters, 
for  themselves,  their  executors,  administrators  and  as* 
signs,  agreed,  with  Lee  and  the  Plaintiff,  their  heirs  and 
assigns,  that  they,  their  executors,  administrators  and 
assigns,  would,  on  or  before  the  Ist  day  of  January 
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]835|  complete  the  railway;  and  that,  after  the  same 
should  have  been  completed,  ihey^  their  executors^  admu 
nistrators  and  assigns,  would,  at  all  times  during  the 
term,  carry  and  convey  all  such  part  of  the  coal  worked 
or  gotten  at  or  from  the  said  colliery,  or  in  or  from  any 
such  other  lands  and  grounds  as  aforesaid,  as  should  be 
intended  to  be  shipped  or  for  water-sale,  upon  the  said 
railway,  to  the  said  delivery  staith  or  wharf,  or  staiths 
or  wharfs  at  Bottom  Boat  aforesaid,  or  to  some  otlur 
staith  or  wharf  upon  the  land  and  grounds  of  Lee  and  the 
Plaintiff,  their  respective  heirs  or  assigns,  and  also  would, 
from  time  to  time  during  the  said  term,  pay,  to  Lee  and 
the  Plaintiff,  their  heirs  and  assigns,  the  several  rents  or 
payments  thereinbefore  reserved,  at  the  days  appointed 
for  the  payment  thereof:  and  also  that  the  Barters, 
their  ex  ecutorsi  administrators  or  assigns,  would,  imme* 
diately  after  the  railway  should  have  been  made,  make 
and  afterwards  maintain  fences  on  both  sides  thereof, 
so  as  to  prevent  trespasses  on  the  adjoining  lands  and 
grounds;  and  would  also  erect  and  continue  gates  at 
so  many  crossings  over  the  railway  as  might  be  neces- 
sary for  the  convenient  occupation  of  the  lands  and 
grounds,  wharfs  or  buildings  adjoining  or  near  thereto; 
and  also  would,  before  the  expiration  or  other  determi- 
nation of  the  term,  or  within  six  months  then  next  fol- 
lowing, remove  the  railway  and  the  iron  and  other  rails 
and  materials  thereof,  and  dig^  trench  and  level  the  land 
over  which  the  same  should  have  been  made,  and  leave 
all  such  land  in  the  same  order  and  condition  as  it  was 
at  the  date  of  the  agreement :  Provided  that  in  case  the 
Lake  Lock  Railroad  should  be  discontinued  from  the  said 
junction  with  the  intended  railway,  or  if  the  Harters, 
their  executors,  administrators  or  assigns,  should  be  de- 
sirous, at  their  own  expense,  to  make  any  other  staith 
or  wharf  adjoining  the  river  Calder,  in  any  other  part  of 


CASES   IN   CHANCERY. 


233 


the  estate  of  Lee  and  the  Plaintiff,  in  the  township, 
westward  of  a  point  mentioned  in  the  agreement^  to  be 
used  either  along  with  or  in  lieu  of  the  staith  or  wharf 
thereby  agreed  to  be  made  or  used  at  Bottom  Boat, 
they  should  be  at  liberty  so  to  do,  and  to  make  any 
diversion  in  the  line  of  the  intended  railway,  that  might 
be  necessary  to  connect  the  same  with  such  new  staith 
or  wharf;  but  on  condition  that  so  much  of  the  intended 
railway  as  might  become  useless  in  consequence  of  such 
diversion,  should  be  removed,  and  the  land  on  which 
the  same  should  have  been  made,  should  be  levelled 
and  trenched  in  the  manner  before  mentioned ;  and  also 
that  such  new  staith  or  wharf  or  diversion  should  be 
under  and  subject  to  the  same  rents,  payments,  termsi 
conditions  and  agreements  as  were  thereinbefore  re- 
served and  contained:  Provided  also  that  if,  at  any 
ti  me  before  the  expiration  of  the  term  of  21  years,  the 
mines,  beds  or  seams  of  coal  belonging  to  Hatjield,  and 
demised  to  the  Harters,  or  in  such  other  lands  or  grounds 
as  aforesaid,  should  have  been  wholly  wrought  or  gotten, 
or  if  a  quantity  to  the  extent  of  6,000  tons  in  any  one 
year  of  the  term,  should  not  be  actually  carried  upon 
the  intended  railway,  or  the  sum  of  two  pence  per  ton  as 
and  for  rent  of  6,000  tons,  should  not  be  paid  by  the 
Harters,  their  executors,  administrators  or  assiffus,  in 
any  one  year  of  the  term,  then  Lee  and  the  Plaintiff 
and  their  respective  heirs  and  assigns  might,  by  notice 
in  writing,  to  be  delivered  to  the  Harters,  their  execu- 
tors, administrators  or  assigns,  or  left  at  their  usual 
places  of  abode,  put  an  end  to  the  articles  of  agreement 
and  the  lease  to  be  made  in  pursuance  thereof,  at  the 
expiration  of  twelve  months  next  after  the  Harters, 
their  executors  or  administrators,  should,  for  the  reasons 
thereinbefore  mentioned  or  either  of  them,  cease  to 
carry  the  quantities  of  coals  last  thereinbefore  men- 
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tioned,  upon  the  intended  railway,  or  to  pay  the  rent 
of  two  pence  per  ton  thereon  in  any  one  year;  and,  that 
after  the  expiration  of  the  twelve  months  from  the  deli- 
very of  such  notice,  the  Harters,  their  executors  or  admi- 
nistrators, should  remove  the  railway  and  other  works 
thereby  agreed  to  be  made,  and  deliver  up  the  posses- 
sion of  the  lands  and  grounds  thereby  agreed  to  be  let, 
in  such  and  the  same  manner,  in  every  respect,  as  they 
had  thereinbefore  agreed  to  do  at  the  expiration  of  the 
term  of  21  years  :  And,  lastly,  it  was  agreed  between  the 
parties  that  a  lease  and  counterpart  of  the  way-leave, 
wharf,  and  privileges  thereby  agreed  to  be  let,  made 
and  used,  should  be  immediately  prepared  and  executed 
according  to  the  terms  and  conditions  thereinbefore  ex- 
pressed, and  with  such  other  clauses  and  stipulations  as 
were  usual  in  such  leases,  and  necessary  to  carry  the 
agreement  and  the  intentions  of  the  parties  into  effect. 

Soon  after  the  date  of  the  articles  of  agreement,  the 
Barters  began  to  work  the  colliery,  and  entered  upon 
the  lands,  grounds  and  wharfs  or  staiths  therein  men- 
tioned, and  laid  down  the  railway  thereon.  In  Sep- 
tember 1834,  Lee  sold  and  conveyed  his  moiety  of  the 
lands  8cc.  to  the  Plaintiff. 

In  1036  the  Barters  assigned  their  interest  in  the 
colliery  and  in  the  lands  See,  together  with  the  use  of 
the  railway,  to  the  Defendants,  their  executors  and 
administrators;  and  the  Defendants  covenanted,  with 
the  Barters,  their  executors  and  administrators,  to  pay 
the  rents  and  sums  of  money  reserved  by  the  lease  of 
the  colliery  and  by  the  articles  of  agreement,  and  to 
perform  the  covenants  and  agreements  therein  con- 
tained respectively.  On  the  1st  of  November  1836, 
the  Defendants  began  to  work  the  colliery,  and  to  use 
the  railway  and  the  wharfs  or  staiths  mentioned  in  the 
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and  they  continued  so  to  do  and  to  make  the  payments      ' 
reserved  by  the  articles,  to  the  Plaintiff,  until  the  end     Hemihowat 
of  1839. 


Fernandes. 


The  billy  afler  stating  as  above,  alleged  that,  since  the 
31st  of  December  1830,  the  Defendants  had  conti- 
nued to  work  the  J7a^/!e/(/ colliery  and  other  mines  and 
beds  or  seams  of  coal  in  the  township  of  Sianky-cum* 
Wrenthorpe,  which  were  granted  or  leased  to  them,  by 
different  persons,  in  1837,  and  which,  U^ether  with  the 
Hatfield  colliery,  were  called  the  Victoria  collieries  :  but, 
instead  of  exclusively  using,  as  by  the  articles  of  agree- 
ment they  were  bouud  to  do,  the  railway  and  wharfs  or 
staiths  so  laid  down  and  constructed  as  aforesaid  on 
the  lands  and  grounds  of  the  Plaintiff,  they,  in  breach 
of  the  stipulations  contained  in  the  articles,  had  made 
a  partial  use  only  of  the  said  railway  and  wharfs  or 
staiths,  and  had  transported,  for  the  purpose  of  ship- 
ment or  watei^sale,  large  quantities  of  coal  obtained  from 
the  Victoria  collieries,  by  another  railway  and  by  a 
totally  different  line  or  route,  to  other  staiths  on  the 
river  Calder  at  or  near  to  Stanley  Ferry  in  the  town* 
ship,  and  that  they,  thereby,  sought  to  evade  the  pay- 
ment of  the  dues  to  which  the  Plaintiff  was  entitled  at 
the  rate  of  two  pence  per  ton  in  respect  of  all  coals 
intended  to  be  shipped  or  for  water-sale,  obtained  from 
the  Hatfield  colliery,  or  any  other  mines,  beds  or 
seams  of  coal  within  the  township. 

The  bill  prayed  that  it  might  be  declared  that  the 
Plaintiff  was  entitled  to  the  benefit  of  the  articles  of 
agreement  entered  into  by  the  Messrs.  Harter^  and  to 
call  for  a  specific  performance  of  the  same  from  the 
Defendants ;  and  that  the  Defendants  might  be  ordered 

R  4 


2^6 


CASES   IN    CHANCERY. 


1842. 
Hemingvat 
Ferxamdes, 


lo  specifically  perform  the  same,  and  to  execute  the 
counterpart  of  a  proper  lease  of  such  part  of  the  closes, 
lands,  wharfs  and  grounds,  described  in  the  articles, 
as  had  been  appropriated  to  or  might  be  necessary  or 
desirable  for  the  purposes  in  the  articles  mentioned; 
the  Plaintiff  being  ready  and  willing  to  execute  such 
lease,  to  the  Defendants,  of  the  said  premises,  as 
should  be  necessary  and  proper  for  carrying  the  articles 
into  effect :  that  an  account  might  be  taken  of  all  coals 
which  had  been  gotten,  by  the  Defendants,  from  the 
Victoria  collieries,  and  all  other  collieries,  mines  and 
beds  or  seams  of  coal  within  the  township  of  Stanley^ 
€um'Wrenthorpe,w[id  transported  by  them  to  the  water- 
side, or  delivered  by  them  to  be  shipped  or  for  water 
sale,  and  of  what  was  due,  to  the  Plaintiff,  in  respect 
thereof,  and  that  the  same  might  be  paid,  to  the  Plain- 
tiff, by  the  Defendants  :  and  that,  in  the  meantime,  the 
Defendants  might  be  restrained  from  transporting,  for 
the  purpose  of  shipment  or  water-sale,  any  coals  ob- 
tained from  the  Victoria  collieries,  or  from  any  other 
collieries  or  mines  and  beds  of  coal  in  the  township  of 
Stanley-cumrWrenthorpe,  to  any  other  staiths  or  wharfs 
or  other  places  on  the  water-side,  or  by  any  other  line 
of  railway  or  other  means  of  transit,  than  to  such  staiths 
and  by  such  railway  as  were  intended  by  the  articles  of 
agreement. 


Mr.  Bethell  and  Mr.  Shadwell,  for  the  Plaintiff,  con- 
tended that  the  covenant  in  the  articles  of  agreement, 
on  the  part  of  the  Messrs.  Harter,  their  executors, 
administrators  and  assigns,  to  carry  all  such  coal  gotten 
from  the  Hatfield  colliery,  or  from  any  other  lands 
or  grounds  in  the  township  of  Stanley-cum'-Wrenthorpe, 
as  should  be  intended  to  be  shipped  or  for  water-sale, 
upon  the  railway  therein  mentioned,  and  to  pay  to  Lee 
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and  the  PlaintiflT,  the  rents  and  payments  thereby 
reserved,  was  a  covenant  that  ran  with  the  land,  and, 
therefore,  bound  the  Defendants  as  the  assigns  of  the 
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Barters.     Vyvyan  v.  Arthur  (a) ;  SpeTicer's  case  (6).         Fernandes. 


The  Solidtor-^eneral,  Mr,  Stuart,  and  Mr.  FoUett 
for  the  Defendants,  said  that  the  word,  '  assigns,'  in 
the  covenant  referred  to,  meant  '  assigns  of  the  colliery,' 
and  that  it  was  plain,  from  the  recitals  and  the  general 
tenor  of  the  articles  of  agreement,  that  the  Harters, 
their  executors  8cc.,  were  bound  to  carry,  on  the 
railway,  such  coals  only  as  should  be  raised  from  the 
Hatfield  colliery:  that  the  Harters  might  have  assigned 
the  colUery  and  kept  the  railway ;  or  they  might  have 
assigned  the  railway  to  one  person,  and  the  colliery 
to  another ;  and  then,  supposing  the  argument  for  the 
Plaintiff  to  be  coiTect,  the  landlord  would  lose  the  two 
pence  per  ton ;  for  the  assignee  of  the  railway  would 
have  no  coals  to  carry  upon  it. 

Secondly,  that  if  the  word,  *  assigns,'  meant  'assigns 
of  the  railway/  the  covenant  was  not  of  such  a  nature 
as  to  run  with  the  land ;  as  it  was  not  a  covenant  to  do 
aBything  upon  the  land  or  actually  affecting  it ;  but  to 
do  something  that  was  merely  collateral  to  the  land, 
that  is,  to  carry  coals  over  it.  2%e  Mayor  of  Con- 
gleton  v.  Pattison{c)f  and  the  observations  of  Lord 
Brougham,  C,  on  Vyvyan  v.  Arthur,  in  Keppell  v. 
Bailey  {d). 

Thirdly » that  the  covenant  was  so  harsh  and  injurious 
to  the  interest  of  the  Defendants,  that  the  Court  ought 
not  to  enforce  it.     Kimberley  v.  Jennings  («). 


(a)  1  Bam.  &  Cres.  410. 
(6)  5  Rep.  31  b. 
(c)  10  East,  130. 


(flO  3  Myl.  &  Keen,  541. 

(e)  Ante,  Vol.  VI.  p.  340.  ^   _^ 
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184^.  Fourthly,  that  the  bill  could  not  to  be  sustained, 

because  it  sought  to  make  the  Defendants  take  a  lease, 
and  not  an  assignment,  of  the  lands  and  grounds  men- 
tioned in  the  articles ;  so  that  they  would  be  liable 
in  respect  of  the  covenants  in  the  lease  during  the  whole 
of  the  term,  and  not  so  long  only  as  they  should  hold 
the  demised  premises :  that,  at  all  events,  the  Harters 
ought  to  have  been  made  parties  to  the  suit,  and  the  bill 
ought  to  have  prayed  that  they  might  be  decreed  to  take 
the  lease,  and  aderwards  to  assign  it  to  the  Defendants, 

The  Vice-Chancellor  : 

5th  Dec  Ii^  ^bis  ^^^^  ^^  substantial  question  is,  whether  that 

covenant  which  relates  to  the  mode  of  carrying  the  coal, 
which  was  to  be  obtained  from  the  other  collieries  than 
those  which  were  originally  demised  by  Mr.  Hatfield* ^ 
is  to  be  binding  on  the  assignees  or  not. 

It  is  observable  that,  on  the  26th  of  July  1833,  the 
demise  was  made,  by  Mr.  Hatfield^  to  Messrs.  Barter, 
of  certain  mines,  seams  or  beds  of  coal  under  certain 
specified  closes  of  land,  all  of  which  are  described  by 
their  names  and  their  quantities;  and  then  powers 
are  given  to  erect  works  of  various  descriptions  for  tke 
purpose  of  obtaining  the  coal  under  those  lands  ;  and 
then  there  was  a  proviso,  contained  in  that  instrument, 
that  if  the  Harters,  their  executors,  administrators 
or  assigns,  should,  with  the  Consent  of  Hatfield,  his 
heirs  or  assigns,  work  and  get  the  mines  or  seams 
of  coal,  called  the  Stanley  Main  Bed,  lying  in  and 
under  the  lands  and  grounds  in  Stanley  aforesaid,  not 
the  property  of  Hatfield  and .  not  comprised  in  that 
demise,  by  means  of  any  of  the  works  to  be  made  or 
used  by  or  under  the  authority  of  or  power  contained  in 

*  The  covenant  hicluded  the  coal  got  from  IfatfieUTB 
collieries. 
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that  instrument,  then  they  should  pay  a  certain  sum  for 
every  acre  of  such  coal  so  got.  That  instrument  having 
been  made  on  the  26th  of  July,  the  instrument  in  ques- 
tion, which  is  in  the  form  of  articles  of  agreement,  was 
made  between  Messrs.  hee  and  Hemingway  of  the  one 
part,  and  Messrs.  Barter,  the  lessees  of  Mr.  Hatfield, 
of  the  other  part.  It  recited  that  the  Harters  were  the 
lessees  of  certain  mines,  beds  or  seams  of  coal  within 
and  under  certain  closes,  lands  and  grounds  belonging 
to  Mr.  Hatfield,  and  which  mines,  beds  and  seams 
of  coal  they  were  about  to  win  and  work ;  and  that, 
being  desirous  to  lay  a  railway  from  the  intended  col- 
liery (that  is,  the  colliery  which  was  to  be  worked 
under  the  demise  made  by  Hatfield)^  to  communicate 
with  the  Lake  Lock  Railroad,  at  or  near  Bottom  Boat, 
they  had  applied  to  and  requested  Lee  and  Hemingway 
to  grant  them  a  lease  of  the  lands  and  grounds  therein- 
after mentioned,  for  the  purpose  of  making  such  railway, 
and  the  use  of  a  convenient  staith  or  wharf  for  the  ship- 
ping of  coals  from  the  said  colliery  or  from  any  other 
lands  or  grounds  in  the  township  of  Stanleg-^um-fVren* 
thorpe,  or  for  the  conveyance  of  merchandize  to  be  used 
for  the  works  of  the  colliery.  Now  here  there  is  a  tacit 
reference  to  that  which  appears  on  the  lease  from  f/a/- 
Jield  to  the  Harters,  namely,  not  only  were  HatJieUTs 
mines  demised,  but  also  reference  was  made  to  an  addi- 
tional rent  in  the  event  of  the  works  on  the  Hatfield 
colliery,  being  applied  in  the  winning  of  other  coal  than 
that  which  had  been  actually  demised.  Then  the  arti- 
cles witness : — **  that,  for  the  considerations  hereinafter 
mentioned,  Lee  and  Hemingway  have  agreed  to  demise, 
to  the  Harters,  who  have  agreed  and  do  hereby  agree  to 
take,  for  the  term  of  21  years,  so  much  and  such  parts 
of  the  closes,  lands,  8cc.  and  also  full  and  free  liberty, 
power  and  authority  for  them,  the  Harters,  their  execu- 
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tors,  administrators  and  assigns ^  to  make,  lay  and  place 
such  waggon  railway."  Now  of  what  were  the  assigns 
here  spoken  of,  to  be  assigns  ?  It  seems  to  me  that, 
before  we  come  to  the  consideration  of  the  covenant,  a 
necessary  inference  is  here  afforded  us  as  to  what  was 
the  meaning  of  the  term  '  assigns,'  in  the  description 
which  is  used  of  the  parties  who  were  to  take  the 
liberty. 


In  going  through  this  instrument,  it  will  be  found 
that  the  expression :  ''  their  executors,  administrators 
and  assigns/'  is  used  no  less  than  thirteen  times :  and 
though  I  admit  that  the  term  '  assigns'  may,  in  some 
of  those  instances,  mean  not  merely  the  assigns  of  the 
premises  demised  by  Lee  and  Hemingway ^  but  also  the 
assigns  of  the  colliery  or  of  the  other  lands  (which  it 
necessarily  does)  yet  the  fact  that  it  may  mean  and 
include  them  as  assigns  in  that  character,  is  not  exclusive 
of  the  word,  '  assigns'  necessarily  bearing  the  mean- 
ing, the  additional  and  the  original  meaning,  of  assigns 
of  the  premises  demised  by  Lee  and  Hemingway. 

Now  this  phrase  is  used,  several  times,  before  the 
covenant  is  introduced.  The  instrument  then  proceeds 
thus :  "  for  them»  their  executors,  administrators  and 
assigns,  to  lay  and  place  such  waggon  railway  for  the 
carriage  and  conveyance  of  coals,  during  the  term,  to 
be  worked,  wrought  or  gotten  by  them,  their  executors, 
administrators  or  assigns,  in  or  from  the  said  colliery,  or 
in  or  from  any  other  lands."  Now  there  is  an  instance 
in  which  the  word  '  assigns'  would  seem  to  refer  to 
their  being  the  assigns  of  the  colliery  or  of  the  other 
lands ;  but,  of  necessity,  they  are  the  same  assigns  as 
are  before  spoken  of:  and,  where  they  are  spoken  of  in 
the  first  place,  they  are,  of  necessity,  the  assigns  of  the 
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premises  which  had  been  agreed  to  be  demised'  by  Lee 
and  Hemingway, 

Then  there  is  a  saving  clause ;  and  then  come  these 
words :  "  and  also  the  like  liberty  and  privilege  for 
them,  the  Harters,  their  executors,  administrators  and 
assigns,  to  make  two  wharfs/'  on  which  the  same  obser- 
vation arises.  Then  the  instrument  says :  ''  all  which 
lands,  grounds  and  privileges  hereby  agreed  to  be 
demised,  shall  be  held  at,  under  and  subject  to  the  clear 
yearly  rent  of  6{.  fis,,  to  be  paid  by  the  Barters,  their 
executors  or  administrators/'  There  the  word, '  assigns,' 
is  left  out.  That  was  evidently  a  mere  error ;  but  it 
does  not  at  all  affect  the  meaning  which  the  word, 
*  assigns '  had  previously  received.  Then  it  goes  on : 
''  For  every  acre  of  land  which  they,  the  said  James 
CoUier  Harter  and  William  Harter,  their  executors  or 
administrators,  shall  take  and  use  for  the  making  of  the 
intended  railway ;  and  the  said  Harters,  their  executors, 
administrators  or  assigns,  also  paying  to  Lee  and  Hem" 
ingway,  their  heirs  and  assigns,  such  further  rent  or 
sum,  not  exceeding  two  pence  per  ton  &c."  Then  there 
follows  a  proviso  that,  if  the  mines  shall  be  worked  out 
before  the  end  of  the  21  years,  the  lease  shall  terminate. 
Then  comes  the  covenant  on  which  the  question  arises. 


211 

1842. 
Hbmikqway 

V. 

Fermandes. 


Now  it  appears  to  me  to  be  irresistibly  clear  that,  in 
the  previous  part  of  the  instrument,  the  term, '  assigns' 
must  mean  assigns  of  the  thing  demised.  Then  the 
question  is  whether  it  is  altered  by  what  follows  :  ''  and 
the  Barters,  for  the  considerations  aforesaid,  do,  hereby, 
for  themselves,  their  executors,  administrators  and  as- 
signs, undertake  and  agree,  with  Lee  and  Hemingway^ 
their  heirs  and  assigns,  in  manner  following,  that  is  to  say, 
that  they,  the  Barters,  their  executors,  administrators 
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ctnd  assigns,  shall  and  will,  on  or  before  the  1st  day 
of  January  1835,  complete  the  railway  and  afterwards 
maintain  the  same."  Can  any  human  being  doubt 
what  is  the  meaning  of  the  word  '  assigns/  in  that 
place :  ''  and  that,  after  the  same  shall  have  been  so 
made  and  completed,  they,  the  Harters,  their  executors, 
administrators  and  assigns,  shall  and  will,  from  time  to 
time  and  at  all  times  during  the  term,  carry  and  convey 
all  such  part  of  the  coal  worked  or  gotten  at  or  from 
the  said  colliery,  or  in  or  from  any  such  other  lands  or 
grounds  as  aforesaid,  as  shall  be  intended  to  be  shipped 
or  for  water-sale,  on  the  rsdlroad,  to  the  delivery  staith," 
and  so  on. 


The  same  phrase  :  ''  executors,  administrators  or  as- 
signs,''  occurs  four  times  afterwards ;  and,  in  my  opinion, 
there  is  not  any  doubt  at  all  about  the  question.  I  do 
not  see  how  a  question  can  be  fairly  raised  upon  the 
meaning  of  the  words ;  and  it  seems  to  me  that  this 
case  does,  expressly,  fall  within  the  second  resolution  in 
Spencer^s  case. 


Then  it  has  been  said  that  this  is  a  harsh  covenant : 
but  it  is  no  such  thing.  The  agreement  was  made  in 
1833,  and  was  acted  upon,  without  the  least  reluctance, 
by  the  original  lessees  until  the  year  1836,  when  the 
Messrs.  Barters  assigned  their  interest  to  the  Defendants : 
and,  from  1836  to  1830,  the  covenant  was  acted  upon, 
by  the  Defendants,  and  no  complaint  was  made  until 
the  Ayre  and  Colder  Navigation  Company  bethought 
themselves  of  making  that  new  improvement  in  the 
navigation  of  their  river,  which  consisted  in  making  a 
sort  of  canal  which  would  pass  by  Bottom  Boat  and  &11 
into  the  river  Colder  at  a  place  below  it.  Then,  to  be 
sure,  there  was  a  method  afforded,  by  breaking  the 
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agreement  and  carrying  the  coal  to  Stanley  Ferry,  to 
save  the  lessees  a  vast  deal  of  trouble  and  expense ;  and 
then  the  parties  who  had  so  long  submitted  to  the  agree- 
ment, discovered  that  it  no  longer  bound  them. 

Now,  though  it  may  be  true  that  the  Court  will  not 
execute  a  hard  bargain,  it  must  be  a  hard  bargain  in  its 
own  constitution.  This  is  not  a  hard  bargain.  Besides,  it 
should  be  observed  that  the  privileges  granted  by  Lee 
and  Hemingway ,  placed  the  lessees  under  the  demise  from 
Hatfieldf  in  a  situation  which  rendered  it  more  easy  for 
them  to  obtain  all  the  subsequent  grants  of  coal  which 
have  constituted  their  profit  for  so  many  years,  and 
which  they  would  now  keep  to  themselves,  regardless, 
entirely,  of  the  original  agreement  with. Lee  and  Hem- 
ingway. 

Therefore  there  must  be  a  decree,  in  effect,  for  the 
Plaintiff,  as  he  asks  it  by  his  bill.  I  do  not  know  that 
it  is  absolutely  necessary  that  there  should  be  a  decree 
that  the  parties  shall  carry  all  the  coal,  which  they  get 
from  the  other  collieries,  along  the  railway ;  because  the 
object  of  the  agreement  will  be  sufficiently  answered  by 
having  a  decree  that  the  Defendants  shall  pay  the  two 
pence  a  ton  for  all  coal  that  they  get  from  those  other 
collieries :  and  it  struck  me,  upon  the  reconsideration 
of  the  case,  that,  in  effect,  what  is  stipulated,  by  the 
articles  of  agreement  (notwithstanding  it  is  clogged 
with  machinery  about  the  mode  of  carrying  the  coal) 
is  nothing  more  than  saying  this :  *^  you  shall  have  the 
right  of  making  the  railway  on  paying  six  guineas 
a  year  for  every  acre  of  land  taken  for  that  purpose, 
and  a  certain  sum  per  ton  upon  the  coal  that  yon  may 
get  from  the  Hatfield  colliery,  or  from  any  other  col- 
lieries within  the  township  of  Slanley-cum-Wrenthorpe," 
That  is  the  substance  of  the  case. 
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My  opinion,  therefore,  is  that  there  must  be  a  decree, 
in  substance,  for  the  Plaintiff.  As  to  the  objection  that 
was  made,  that  the  prayer  asked  that  the  Defendants 
might  execate  a  counterpart  of  a  lease  and  so  on,  that 
is  mere  machinery;  that  has  nothing  to  do  with  the 
substance  of  the  case.  Of  course,  I  cannot  order  the 
Defendants  to  take  a  lease  if  they  do  not  like  to  do  so. 
But  I  can  make  a  decree  which  will  ensure,  to  the 
Plaintiff,  that  measure  of  justice  which,  in  my  opinion, 
he  is  entitled  to  both  on  the  law  and  the  equity  of 
the  case ;  and  therefore  the  decree  must  be  to  the  effect 
that  the  Defendants  are  bound,  by  the  agreement  con- 
tained in  the  articles,  to  pay,  to  the  Plaintiff,  the  two 
pence  per  ton. 


Declare  that  the  Defendants  are  bound,  by  the 
agreements,  provisions  and  stipulations  contained  in  the 
articles  of  agreement  dated  the  27th  day  of  July  1833, 
on  the  part  of  J.  C.  Harter  and  W.  Harter,  their  exe- 
cutors, administrators  and  assigns  :  and  declare  that 
the  Plaintiff  is  entitled  to  be  paid  the  tolls  or  wharfage 
dues  in  the  said  agreement  mentioned,  for  or  in  respect 
of  all  coal  raised,  worked  or  gotten,  by  the  Defendants 
or  any  of  them,  for  shipment  or  water-sale,  at  or  from 
the  colliery  in  the  said  agreement  mentioned,  or  in  or 
from  any  other  lands  or  grounds  in  the  township  of 
Stanley<um'Wrenthorpe  \  Refer  it  to  the  Master  to 
take  an  account  of  all  coals  which,  since  the  31st  day 
of  December  1889,  have  been  raised,  worked  or  gotten, 
by  the  said  Defendants  or  any  of  them,  or  by  their  or 
any  of  their  order  &c.,  for  shipment  .or  water-sale,  at  or 
from  any  of  the  collieries  in  the  pleadings  mentioned, 
situate  within  the  said  township  &c.  &c. 


^i^>^^^^  .  ^^/&/^c6  /T'ci^^.^yiz  ^^  ^  '^^^  '^  Sr 
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SMYTH  V.  GRIFFIN.  -  1842: 

7th  December ; 

1  HE  bill  stated  that,  previously  to  1832,  the  Plaintiff  1843 : 

John  Rowland  Smyth,  a  captain  in  the  32d  regiment  of     \gth  January, 
foot,  being  a  very  young  man,  was  induced  to  take      Jurisdiction. 
Maria  Seller,  one  of  the  Defendants,  to  live  with  bim   Void  instrument. 

in  unlawful  cohabitation:  that  she  was  then  a  married    -P^?^  ^P  ^f 
_       ,     ,  .      ,  ,*.,../«•  ^^^  instrument, 

woman ;  but  bad,  previously  to  the  Plamtin  s  acquamt-  Turpis 

ance  with  her,  separated  from  he?  husband,  who,  the       contractus. 

Plaintiff  believed,  was  since  dead  :  that,  in  1832  and  * 

during  such  cohabitation,  the  Plaintiff,  being  under  the   The  Plaintiff 

influence  of  Maria  Seller,  was  prevailed  upon,  in  con-  ^^^'^^  ^^ 
.,       .        -_  '  ^    ,  .       ,   ,.        Af.A,  amar- 

sideration  of  her  agreement  to  continue  such  cohabita-  ned  woman ; 

tion  as  long  as  the  Plaintiff  should  desire  it,  and  as  an  ^^9  j"  consi- 
inducement  to  her  to  do  so,  to  execute  an  indenture  agreeing  to 
of  grant  of  certain  annuities  in  trust  for  her  and  her  continue  to 
daughter,  Afana  Swyrt,  another  Defendant:  that  the  ^^i^hiSS 
indenture  was  in  the  possession  of  Maria  Seller,  or  of  cuted  a  deed, 

whereby, 
**  for  the  consideration  therein  mentioned,''  he  granted,  to  a 
trustee  for  her,  an  annuity,  to  commence  on  his  death,  marriage, 
or  withdrawing  his  protection  from  her ;  and  covenanted  to  charge 
any  land  that  he  should  become  possessed  of,  with  the  annuitv : 
and,  for  further  securing  the  annuity,  he  executed  a  bond,  in  the 
penalty  of  1,000/.,  to  the  trustee,  and  gave  a  warrant  of  attorney 
.  to  enter  op  judgment  against  him  on  the  bond ;  and  judgment 
was  enterea  up,  against  him,  at  thd  suit  o(  the  trustee,  for  1,000/. 
and  costs.  Some  years  afterwards,  the  Plaintiff  married;  pre- 
viouslv  to  which  he  had  put  an  end  to  his  intercourse  with  M.  S  ; 
and,  having  been  advised  that  the  au»ufty*deed  and  collateral 
securities,  which  he  stated  to  have  been  obtained  from  him  for 
the  consideration  of  future  cohabitation,  were  not  binding  upon 
him,  he  refused  to  pay  the  annuity.  In  consequence  of  which, 
M,  S.f  in  the  trustee's  name,  brought  an  action  against  him,  on 
the  judgment.  The  bill  prayed  the  annuity-deed  and  collateral 
securities  might  be  declared  void  and  be  delivered  up  to  be  can- 
celled, and  that  the  trustee  might  enter  up  satisfaction  on  the 
judgment,  and  that  the  action  might  be  stayed.  The  trustee  put 
m  a  general  demurrer,  which  was  allowed. 
Vol.  XIII.  s 
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1842.  Mr.  Richards,  her  attorney  in  the  action  after  men- 

"^  tioned ;  and  the  Plaintiff  had  no  copy  and  was  unable 

Smyth         ^^  g^^  f^j^j^  ^j^^  purport  thereof,  except  so  far  as  the 
p      *  same  was  stated  in  a  memorial  registered  at  the  regis- 

try office  in  Dublin.  The  bill  then  set  forth  a  copy  of 
the  memorial,  from  which  it  appeared  that  the  deed  was 
dated  the  7th  of  December  1832,  and  was  made  be- 
tween the  Plaintiff,  of  the  first  part,  the  Defendant 
Griffin,  of  the  second  part,  Maria  Seller,  of  the  third 
part,  and  Maria  Smyth,  who  was  described  as  the 
daughter  of  the  Plaintiff  by  Maria  Seller,  an  infant,  of 
the  fourth  part ;  and,  thereby,  the  Plaintiff,  for  the  con- 
sideration therein  mentioned*,  granted  to  Gri^n,  his 
heirs,  executors,  &c.,  two  annuities,  one  of  1002.  and  the 
other  of  50/.,  to  hold  the  annuity  of  100  Z.  for  the  life 
of  Maria  Seller,  and  the  same  to  be  paid  quarterly,  on 
every  1st  of  January,  &c.,  the  first  payment  to  be  made 
on  whichever  of  those  days  should  next  happen  after  the 
death  or  marriage  of  the  Plaintiff,  or  next  after  he  should 
have  vnthdrawn  his  protection  from  Maria  Seller,  which- 
ever of  those  events  should  first  happen ;  and  to  hold 
the  annuity  of  50Z.  for  the  life  of  Maria  Smyth,  and  the 
same  to  be  paid  upon  the  same  days  as  the  annuity  of 
100  Z.  was  made  payable,  the  first  payment  thereof  to 
commence  on  whichever  of  the  said  days  should  first 
iiappen  after  the  death  or  marriage  of  Maria  SeUer,  or 
upon  the  cessation  of  the  payment  of  the  annuity  of 
100  Z.  in  the  event  of  her  continuing  to  reside  12  months 
with  her  fether,  or  in  the  event  of  her  being  again 
received  under  the  protection  of  her  husband,  if  living: 
and  the  deed  contained  a  covenant,  on  the  part  of  the 
Plaintiff,  that,  whenever  he  should  become  possessed  of 
any  sufficient  landed  property,  he  would,  at  the  request 

*  So  in  the  bill. 
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of  Griffin^  his  executors,  &c.,  or  at  the  request  of  1842. 

Maria  Seller  or  Maria  Smyth j  as  the  case  might  be,  but 
at  his  own  expense,  charge  such  lands  with  the  annuities, 
with  powers  of  entry  and  distress.    The  bill  further        GriVfiw. 
stated  that  the  Plaintiff  was,  also,  at  the  time  of  the 
execution  of  thedeed,  and  for  the  same  consideration,  pre- 
vailed upon  to^ive  his  bond  in  the  penalty  of  1,000 1,  to 
Gr^n,  and  a  warrant  of  attorney  for  entering  up  judg- 
ment, in  one  of  the  Courts  in  Ireland,  in  an  action  on  the 
bond,  for  further  securing  the  payment  of  the  annuities; 
and,  on  the  12th  of  December  1832,  judgment  was 
entered  up  against  the  Plaintiff  at  the  suit  of  Griffin,  in 
the  Court  of  Exchequer  in  Ireland,  for  1,000/.  and  costs. 
The  bill  then  stated  that  the  Plaintiff,  in  pursuance  of 
his  arrangement  with  Maria  Seller,  continued  unlawfully 
to  cohabit  with  her  for  a  considerable  time  after  the 
execution  of  the  annuity-deed ;  but,  in  1839,  he  mar- 
ried, and,  some  time  before  his  marriage,  put  an  end 
to  his  intercourse  with  her :  that  he  had  been  advised 
and  submitted  that  the   annuity-deed  and  collateral 
securities,  which  were  obtained  from  him  for  the  con- 
sideration or  upon  the  understanding  of  future  cohabi- 
tation, were  not  binding  upon  him ;  and,  accordingly, 
he  had  lately  refused  to  make  any  further  payment 
under  the  same :  that  Maria  Seller  had  lately  brought 
an  action  against  the  Plaintiff,  in  Griffin's  name,  in  the 
Court  of  Exchequer  at  Westminster,  upon  the  judgment 
in  the  Court  of  Exchequer  in  Ireland:  that  the  Plaintiff 
was  advised  that,  in  consequence  of  the  forni  of  the 
action,  and  inasmuch  as  fie  a^ld  not  produce  the  annuity^ 
deed,  he  could  not  safely  plead  to  the  action  so  as  to  raise 
the  question  of  the  invalidity  of  the  deed  and  collateral 
securities,(oT  the  judgment  ofaCourt  of  Law:  thatAfana 
Seller  and  Maria  Smyth  pretended  that  the  deed  and 

s  2 
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1842.         collateral  securities  were  a  good  charge,  in  equity,  upon 

' — ^ *    the  real  estates  which  the  Plaintiff  then  had  or  might 

Smyth  \^i^y^^  and  threatened  that  they  would,  at  some  future 
time,  take  proceedings  thereupon  against  the  Plain- 
tiff's said  estate :  and  the  Plaintiff  charged  that  the 
deed  and  collateral  securities  were  void  in  equity,  and 
that  he  was  entitled  to  be  relieved  against  them,  an4 
to  have  the  same  delivered  up  to  be  cancelled,  and  tp 
have  the  action  stayed,  and  the  judgment  released  or 
satisfaction  thereof  entered  up  on  the  records  of  the 
Court  of  Exchequer  in  Ireland:  that  no  application  had 
been  made,  to  Griffin,  to  give  his  consent  to  the  use  of 
his  name  in  the  action ;  and  that  the  same  was  brought 
without  his  knowledge  or  consent;  and  that  he  had 
been,  for  some  years  past,  and  still  w«^  in  Canada. 

The  bill  prayed  that  the  annuity-deed  and  collateral 
securities  might  be  declared  to  be  wholly  void  in  equity ; 
and  that  the  same  might  be  delivered  up  to  be  can- 
celled; and  that  Griffin,  might  be  decreed  to  release 
the  Plaintiff  from  the  judgment,  or  to  enter  up  satisfac- 
tion thereof  upon  the  records  of  the  Court  of  Exchequer 
in  Ireland ;  and  that  the  Defendants  might,  in  the  mean 
time,  be  restrained  from  further  prosecuting  the  action, 
and  from  commencing  any  other  action,  against  the 
Plaintiff,  upon  the  annuity-deed  and  collateral  securities ; 
or,  if  the  Court  should  be  of  opinion  that  the  deed  and 
collateral  securities  were  not  wholly  void,  that  the  same 
might  be  declared  to  be  void  so  far  as  they  affected  to 
secure  an  annuity  to  Maria  Seller ;  and  that  the  Plainr 
tiff  might  be  relieved  against  them  to  the  extent  of  such, 
annuity. 

The  Defendant  Griffin  put  in  a  general  demurrer. 
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Mr.  Bethell  and  Mr.  Tripp^  in  support  of  it:  184a. 

The  excuse  which  the  Plaintiff  alleges  for  bringing 
this  matter  into  a  Court  of  Equity,  namely  that  he  can  ^^ 

not  safely  plead  to  the  action,  in  consequence  of  the  Griffin. 
form  of  it,  and  because  he  cannot  produce  the  annuity- 
deed,  is  wholly  unfounded.  He  may  crave  oyer  of  the 
deed,  or  obtain  an  order  for  the  production  of  it,  from 
a  Judge  at  chambers ;  or  he  may  subpoena  Mr.  Richards 
to  produce  it*.  Therefore,  if  the  annuity-deed  be  in- 
valid, its  invalidity  may  be  tried  in  the  action.  If  the 
deed  be  valid,  then,  of  course,  the  bill  must  fail :  but,  if 
it  be  invalid,  then,  if  the  invalidity  appears  upon  the 
face  of  it,  a  bill  cannot  be  filed  to  have  it  delivered  up. 
Simpson  v.  Lord  Howden  (a). 

Supposing,  however,  that  the  invalidity  of  the  deed 
does  not  appear  upon  the  face  of  it ;  still  the  consider- 

*  The  Plaintiff  had  pleaded  to  the  action,  that,  before  and 
at  the  time  of  executing  the  warrant  of  attorney  and  annuity- 
deed,  Mrs.  Seller  was  cohabiting  with  him  in  a  state  of  concu- 
binage, and  that  the  judgment  on  which  the  action  was  brought, 
was  recovered  and  entered  up,  by  nil  dicHy  in  pursuance  of 
the  warrant  of  attorney ;  and  that  that  instrument  was  given  as 
a  security  for  the  payment  of  a  certain  annuity  granted  by  an 
indenture  bearing  date  the  7th  of  December  1832,  and  made 
between  the  Defendant  &c.  (setting  forth  the  names  of  the 
parties,  and  the  contents  of  the  deed,  so  far  as  they  related 
to  Mrs.  Seller's  annuity);  and  that  the  warrant  of  attorney 
was  given  and  the  annuity-deed  executed  by  him,  in  consi- 
deration of  Mrs.  Seller  continuing  so  to  cohabit  with  him, 
and  for  no  other  consideration  or  purpose  whatsoever ;  and 
that  the  judgment  was  so  entered  up  upon  the  warrant  of 
attorney,  for  the  purpose  of  securing  and  enforcing  the  pay- 
ment of  the  annuity,  and  that  the  action  was  brought  in 
respect  of  certain  of  the  quarterly  payments  of  the  annuity 
being  in  arrear. 

(fl)  3  Myl.  k  Craig,  97. 
s  3 


250 


i84ii. 


Smyth 
Griffin. 


CASES    IN    CHANCERY- 

ation  for  it,  and  all  the  circumstances  connected  with  it, 
may  be  brought  before  a  Court  of  Law,  and  the  Court  of 
Law  may  decide  as  to  its  validity  or  invalidity.  If  that 
be  so,  the  Plaintiff  has  no  right  to  seek  relief  in  a  Court 
of  Equity. 

We  contend,  however,  that  the  deed  is  clearly  valid. 
If  a  man  makes  a  provision  for  a  woman,  in  order  to 
induce  her  either  to  commence  or  to  continue  an  illicit 
intercourse  with  him,  the  provision  is  void.  But,  in  the 
present  case,  the  annuity  was  not  to  be  payable  until 
after  the  death  or  marriage  of  the  Plaintiff,  or  after  he 
should  have  withdrawn  his  protection  from  Maria  Seller  \ 
and,  therefore,  it  not  only  did  not  operate  as  an  induce- 
ment to  her  to  continue  her  connexion  with  the  Plaintiff; 
but  it  held  out  an  inducement  to  her  to  terminate  it. 
The  case  of  Gibson  v.  Dickie  (fc)  is  almost  identically 
the  same  as  the  present.  There  the  Plaintiff  had  co- 
habited with  the  Defendant  for  a  long  time  ;  and,  during 
the  continuance  of  the  connexion  between  them,  the 
Defendant  agreed  that,  in  case  they  should  separate,  he 
would  allow  the  Plaintiff  an  annuity  of  80/.,  for  her 
life,  provided  she  should  continue  single  and  not  cohabit 
with  any  other  man.  The  parties  afterwards  separated ; 
and,  the  Defendant  having  refused  to  pay  the  annuity, 
the  Plaintiff  brought  an  action,  against  him,  to  recover 
the  arrears.  It  was  contended,  for  the  Defendant,  that 
the  allowance  of  the  annuity  in  case  of  separation,  was 
by  way  of  inducement,  to  the  Plaintiff,  to  continue  the 
illicit  cohabitation.  But  the  Court  held  that,  so  far  from 
its  being  an  inducement  to  her  to  continue  the  cohabi- 
tation, it  was  rather  an  inducement  to  separate.  The 
deed  in  this  case,  therefore,  would  have  been  unimpeach- 


{h)  3  Mau.  &  Sel.  463. 
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able,  if  Maria  Seller  had  been  the  sole  object  of  it :  but  1842. 

it  derives  additional  validity  from  its  providing  also  for 
the  issue  of  the  illicit  connexion  betveeen  her  and  the 

P'»'"*iff-  Okiffik. 

The  Vice- Chancellor : — The  action  was  brought  on 
the  judgment  which  was  entered  up»on  the  bond,  in  the 
Court  of  Exchequer  in  Ireland,  in  pursuance  of  th& 
warrant  of  attorney. 

Mr.  Tripp : 

The  Courts  of  Law  consider  a  judgment  in  a  foreign* 
Court,  to  be  only  primA  facie  evidence  of  a  debt :  and  a 
party  who  is  sued  upon  it,  is  at  liberty  to  plead  the  facts 
which  tend  to  show  the  illegality  of  the  consideration 
for  it,  in  the  same  manner  as  he  might  have  done  if  the 
action  had  been  brought  on  the  contract  itself. 

It  has  been  the  practice  of  this  Court,  from  the  ear- 
liest period,  to  remain  neuter,  in  all  cases  where  the 
parties  are  in  pari  delicto.  If,  on  the  one  hand,  the 
Court  will  not  assist  the  woman  to  obtain  the  provision 
made  for  her  by  her  partner  in  guilt,  so,  on  the  other 
hand,  it  will  not  assist  the  man  to  defeat  the  provision 
which  he  has  made  for  the  woman.  Batty  v.  Chester  (c) ; 
Whaletf  V.  Norton  {d) ;  Matthew  v.  Hanbury  (c) ;  Franco 
V.  Bolton  (J). 

Mr.  Stuart  and  Mr.  Smythe,  in  support  of  the  bill : 

In  cases  like  the  present.  Courts  of  Equity  have  con- 
current jurisdiction  with  Courts  of  Law.  Besides,  the 
deed  in  this  case,  contains,  not  only  a  grant  of  the  an- 

(c)  5  Beav.  103.    See  note         (e)  2  Vem.  187. 
at  the  end  of  the  case.  (/)  3  Ves.  368. 

{d)  I  Vem.  48a. 

s4 
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nuities  to  Mrs.  SeUer  and  her  daughter,  but  also  an 
executory  agreement,  on  the  part  of  the  Plamtiff,  to 
charge  those  annuities  on  any  landed  property  that  the 
Plaintiff  might  thereafter  become  possessed  of.  Con- 
sequently the  deed  makes  the  Plaintiff  liable  in  equity 
as  well  as  at  law  ;  and,  therefore,  a  Court  of  Equity  is 
the  proper  forum  to  relieve  him  from  the  provisions  of 
the  deed.  In  Gray  v.  MatUas  (g)  the  Court  refused 
to  order  a  bond  to  be  delivered  up,  because  it  was  good 
for  nothing  on  the  face  of  it,  and  a  piece  of  waste  paper; 
but  the  executory  agreement,  to  which  we  have  referred, 
prevents  the  deed  in  this  case,  from  being  a  piece  of 
waste  paper,  and,  of  itself,  entitles  us  to  come  to  a  Court 
of  Equity  for  relief. 

The  bill  asks  that  the  deed  and  collateral  securities 
may  be  declared  to  be  void  in  toto ;  but,  if  the  Court 
shall  be  of  opinion  that  the  deed  is  not  wholly  void,  then 
that  it  may  be  declared  to  be.  void»  so  far  as  it  purports 
to  secure  an  annuity  to  Mrs.  Seller.  Supposing,  there- 
fore, that  the  Court  should  hold  the  deed  and  collateral 
securities  to  be  good  with  respect  to  the  annuity  secured 
to  the  daughter,  still,  as  the  demurrer  is  to  the  whole 
bill,  it  must  be  overruled,  if  we  are  entitled  to  any  part 
of  the  relief  that  it  asks. 


If  the  action  in  this  case  had  been  brought  either  on 
the  annuity-deed  or  on  the  bond,  the  Plaintiff  would 
have  had  a  defence  to  it ;  for  he  might  then  have  shown 
the  illegality  of  the  consideration.  But,  as  the  action  is 
brought  on  the  foreign  judgment,  and  as  a  judgment 
is  evidence  of  the  debt,  he  has  no  means  of  defending 
himself  at  law.  In  Franco  v.  Bolton^  the  bill  was  filed 
ailer  a  verdict  at  law  had  been  obtained  upon  the  bond, 

(g)  5  Ves.  286 ;  see  294. 
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and  the  Plaintiff  might  have  defended  himself  at  law;     ^   1842. 

andy  therefore,  the  demurrer  was  allowed.    In  Gibson 

V.  Dickie,  the  provision  was  made  in  consequence  of  the 

parties  being  about  to  separate,  owing  to  the  differences       Griffin, 

that  had  arisen  between  them ;  and  the  defendant  had 

received,  from  the  plaintiff,  108/.  bank  stock  and  100/. 

sterling.     Besides,  the  provision  was  made  upon  the 

express  condition  that  the  defendant  should,  thereafter, 

live  sole  and  chaste.    That  case,  therefore,  is  plainly 

distinguishable  from  the  present. 

Mr.  Smythe  said  that,  though  it  did  not  appear,  fix>m 
the  bill,  what  consideration  was  expressed  in  the  deed, 
yet  the  bill  alleged  and  it  was  evident  from  the  provi- 
sions in  the  deed  as  to  the  commencement  of  the  annuity, 
that  it  was  given  as  an  inducement  to  Mrs.  Seller,  to 
continue  to  cohabit  with  the  Plaintiff:  and  therefore, 
the  illegality  of  the  consideration  sufficiently  appeared 
upon2tIje^bLll.  Heobserved  upon  the  circumstance  of 
the  faSl  being  Sl&Aynoi  by  Mrs.  Seller  herself,  but  by 
her  trustee  :  and  he  relied  on  Gray  v.  Mathias  as  pre- 
cisely in  point ;  and  referred  to  Friend  v.  Harrison  (A) ; 
Guinness  v.  Carroll  (t) ;  Don  v.  Lippman  (k) ;  Ferguson 
v.  MahoniJ);  Walker  v.  Perkins  {tn) ',  and  1  Stoiy 
on  Eq.  242. 

Mr.  Beihell  replied. 

The  Vice-Chancellor  : 

Before  I  decide  this  case,  I  will  read  over  Lord  Lang^ 
dale^s  judgment  in  Batty  v.  Chester ;  for  I  should  be 
sorry  to  do  anything  inconsistent  with  his  Lordship's 
decision  in  that  case. 


(h)  2  Carrington  &  Payne,         {k)  5  CI.  k  Fin.  1. 
5^4*  (0  ti  Adol.&  EIL  179. 

(i)  1  Bam.  &  Adol.  459.  (m)  3  Burr.  1568. 
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The  Vicb-Chancellor*: — 
It  seems  to  me  to  be  plain,  upon  what  is  stated  in  the 
bill,  as  to  the  contents  of  the  annuity-deed,  the  bond 
and  warrant  of  attorney,  that,  upon  the  face*  of  them, 
they  were  given  for  an  unlawful  purpose  and  would  be 
held  void  at  law,  independently  of  the  statement,  made  by 
the  Plaintiff,  as  to  what  the  consideration  really  was. 
The  case,  therefore,  would,  as  to  them,  fall  within  the 
principle  adopted  by  Lord  Chancellor  Cottenham  in 
Simpson  v.  Lord  Howden. 

As  to  what  is  stated  with  respect  to  the  foreign  judg- 
ment, the  Plaintiff  has  not  alleged,  and  I  collect,  from 
what  passed  at  the  hearing,  did  not  mean  to  allege  that 
the  judgment  was  entered  up  in  pursuance  of  the  war- 
rant of  attorney.  Without  more  allegation  than  I  find, 
I  cannot  assume  that  it  was  so  entered  up.  If  it  was  not 
so  entered  up,  no  ground  for  relief  from  that  judgment 
is  stated ;  and,  therefore,  none  can  be  given. 

The  executory  covenant  to  charge  the  Plaintiff's 
future  land,  does  not  make  the  Plaintiff's  case  better ; 
as  the  whole  instrument  is  void  at  law. 


/^tT^^M^^A,^  <fl3. 


If  the  true  construction  of  what  is  stated,  in  the  bill, 
as  to  the  deed,  bond  and  warrant  of  attorney,  were  that, 
upon  the  face  of  them,  they  were  not  given  for  an  un- 
lawful consideration,  then  the  two  decisions  by  Lord 
Langdale,  in  Batty  v.  Chester -^^  are  exactly  applicable 

*  His  Honor  delivered  a  written  judgment,  of  which  the 
above  is  a  copy. 

f  There  were  two  decisions  by  Lord  Langdak^  in  Batty 
V.  Chester :  one  on  a  demurrer  to  the  original,  and  the  other 
on  a  demurrer  to  the  amended  bill ;  but  neither  of  them  was 
reported  when  the  demurrer  in  Smyth  v.  Griffin  was  argued. 
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to  this  case,  where  the  bill  itself  alleges  the  unlawful 
purpose ;  and  I  shall  follow  them :  and,  therefore,  the 
demurrer  must  be  allowed. 

One  of  those  decisions  has  been  since  reported ;  see  5  Beav. 
103 ;  but  it  does  not  seem  to  be  an  authority  for  the  judg- 
ment reported  above.  That  judgment,  however,  was  affirmed 
bj  The  Lord  Chancellor^  with  costs,  in  M.T.  1844. 


1843. 


Smttii 

V. 

Griffin* 


EARNED  V.  LAING.  ^ 

M  OTION  to  discharge,  for  irregularity,  a  writ  of  ne 
exeat  regnOf  which  had  been  granted,  by  the  Vice- 
Chancellor^  on  the  16th  of  February  1841. 

The  original  bill  was  filed  in  August  1840.  The 
Defendant  put  in  his  answer,  which  the  Plaintiff  ex- 
cepted to  for  insufHciency.  The  exceptions  were  sub- 
mitted to ;  and,  on  the  20th  of  January  1841,  th^  Plain- 
tiff obtained  an  order  to  amend  and  for  the  Defendant 
to  answer  the  amendments  and  exceptions  at  the  same 
time.  The  amended  bill  was  filed  on  the  9th  of  Febru- 
ary 1841 ;  but  no  answer  was  put  in  to  it  when  the  writ 
was  granted. 

One  of  the  affidavits  on  which  the  writ  had  been  ob- 
tained, was  made  by  the  Plaintiff,  who  deposed  that,  on 
the  27th  of  January  1841,  he  first  discovered  and  was 
informed,  and  he  verily  believed  that  the  Defendant, 
Laxng^  was  about  to  leave  this  country  on  a  voyage  to 
Sydney  in  Australia,  as  master  of  the  ship  Hero.  The 
other  affidavit  was  made,  by  a  clerk  to  the  Plaintiff's 
solicitors,  who  deposed  that,  on  the  12th  of  February 


1842: 

8th  December. 

» ,        » 

Ne  exeat  regno. 
Practice. 

A  writ  of  Ne 
exeatf  granted, 
though  not 
prayed  for  by 
the  bill. 

Sharp  V.  Tay- 
lor,  reported 
aniey  Vol.  XI. 
p.  50,  observed 
upon. 


2'>(l 


CASES    IN   CHANCERY. 


1842. 


Babned 
Laing. 


1841,  he  went  on  board  the  Hero^  in  the  London  Docks, 
and  there  saw  the  Defendant*  who  informed  him  (and 
which  information  he  believed  to  be  true)  that  he, 
Laing,  should  sail  for  Sydney  about  the  25th  of  the 
month. 


Mr.  Wakefield  and  Mr.  Elderton,  in  support  of  the 
motion  to  discharge  the  writ,  said  that  the  writ  could 
not  be  regularly  granted  unless  it  was  prayed  for  by 
the  original  bill  or  by  a  supplemental  bill,  stating  the 
facts  from  which  the  intention  of  the  Defendant  to  leave 
the  kingdom  was  to  be  inferred,  if  those  facts  had  oc- 
curred subsequently  to  the  filing  of  the  original  bill. 
Sharp  V.  Taylor  (a). 

Mr.  Bethell  and  Mr.  Ckandless,  for  the  Plaintiff, 
said  that,  in  Sharp  v.  Taylor,  it  was  stated,  too  gene- 
rally, that  the  Court  could  not  grant  the  writ  unless  it 
was  prayed  for  by  the  bill;  besides,  in  that  case,  the 
Plaintiff,  when  he  filed  his  original  bill,  knew  that  the 
Defendant  intended  to  go  abroad.  They  cited  Moore  v. 
Hudson  (&),  Beamafs  Treatise  on  the  Writ,  p.  62,  and 
the  following  passage  from  Lord  jE/cion's  judgment  in 

Collinson  v. (c) :  *'  When  this  prerogative  writ 

came  to  be  applied  as  a  civil  process,  it  would  have 
been  an  extraordinary  exercise  of  jurisdiction  to  refuse 
it,  merely  as  not  prayed  in  a  stage  of  the  proceedings 
when  there  was  no  pretence  for  praying  it  If,  when 
the  bill  was  filed,  the  defendant  did  not  intend  to  leave 
the  kingdom,  it  would  have  been  highly  improper  to 
pray  the  writ.  A  groundless  suggestion  that  the  de- 
fendant means  to  abscond,  would  press  too  harshly,  and 


(a)  Ante,  Vol.  XI.  p.  50.         (6)  Madd.  &  Geld.  318. 
(c)  18  Ve«.  353. 
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would  also  operate  to  create  the  very  mischief  which  the 
Courti  permitting  the  motion  without  notice,  means  to 
prevent.  The  omission  to  pray  the  writ,  therefore,  forms 
no  objection." 

The  Vice-Chancellor: 

In  this  case  the  amended  bill  was  filed  on  the  9th  of 
February ;  but  the  Plaintiff  had  no  certain  knowledge 
that  the  Defendant  intended  to  leave  the  kingdom, 
until  the  12ih  of  that  month ;  when  Laing,  himself,  de- 
clared his  intention  to  do  so :  and,  therefore,  when  the 
writ  was  applied  for,  I  thought  it  right  to  grant  it 

If  there  had  been  in  this  case,  as  there  was  in  Sharp 
y.  Tayhr,  a  series  of  fiicts  leading  to  the  knowledge  of 
the  Defendant's  intention  to  go  abroad,  all  of  which 
happened  subsequently  to  the  filing  of  the  original  bill 
and  might  have  been  stated  by  way  of  supplement,  they 
ought  to  have  been  so  stated.  But  as  1  found  that,  on 
the  27th  of  January,  there  had  come  to  the  knowledge 
of  the  Plaintiff,  not  a  state  of  facts  by  which  he  could 
have  proved  the  Defendant's  intention  to  go  abroad,  but 
merely  such  information  as  induced  him  to  believe  that 
the  Defendant  intended  to  do  so  (and  which  belief,  if  it 
had  been  stated  in  a  supplemental  bill,  without  alleging 
sufficient  grounds  for  it,  would  have  gone  for  nothing), 
and  as  I  found  that  the  Plaintiff  had  no  certain  know- 
ledge of  the  Defendant's  intention  to  leave  the  kingdom, 
until  the  12th  of  February,  which  was  after  the  amended 
bill  was  filed,  it  appeared  to  me  that  this  was  not  such 
a  case  as  fell  within  the  set  of  circumstances  alluded  to 
in  Sharp  v.  Taylor.  And  my  opinion  is  that,  according 
to  the  decisions  of  Lord  JEldon  and  Sir  Jo  An  Leach  in  the 
cases  cited|  this  writ  ought  not  to  be  discharged  ;  and. 


184s. 
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therefore,  I  shall  refuse  the  motion.  But  as  what  I  said 
in  Sharp  v.  Taylor ^  is  stated  in  a  general  way  and  may 
have  tended,  in  some  measure,  to  mislead  those  who 
advised  the  motion,  I  shall  refuse  it  without  costs. 


1843: 
9th  December. 

* V ' 

Practice. 

InfrnU 

Guardian^ 

Maintenance. 

Order  made,  on 
petition  without 
suit,  for  a  re- 
ference to  ap- 
prove of  a 
guardian  and 
maintenance  for 
an  infant  having 
150/.  a  year 
arising  from 
land. 


Ex  parte  ANGELL.^^ 

In  this  case  the  Vice-Chancellor  made  an  order,  on  a 
petition  without  suit,  referring  it  to  the  Master  to  ap- 
prove of  a  guardian  and  an  allowance  for  the  main- 
tenance of  an  infisLnt,  who  had  a  clear  income  of  one 
hundred  and  fifty  pounds  a  year  arising  from  land*. 

Mr.  Torriano  for  the  Petitioner. 

*  See  In  re  Christie^  antCy  Vol.  IX.  p.  643 ;  and  Ex  parte 
Mowtfortf  15  Yes,  445.  See  also  Seton  on  Decrees,  278  et 
seq. 
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WHITFIELD  V.  PRICKETT.  '  1842: 

9th  December. 

Ex  parte  BROOKES.  ' ' 

Charging  order. 

Brookes  having  got  a  judgment  for  400/.  in  an      and  creditor. 

action  in  the  Court  of  Queen's  Bench  against  Whitfield,    Fund  in  Court. 

obtained  an  order,  from  Lord  Denman  C.  J.,  under  the  "  *^^^* 

Act  for  abolishing  arrest  on  mesne  process  (1st  &  2d  On  a  petition^ 

Vict.  c.  110,  sect.  14*),  charging  a  fund  in  the  Court  of  ^Jg^jJ^J^^"' 

Chancery,  to  which   Whitfield  was  entitled,  with  the  p^rty  to  a  suit, 

amount  of  the  judgment  debt ;  and  then  presented  a  vho  had  ob- 

petition  in  the  cause,  stating  as  above  and  praying  that  j^g  orckr  ona' 

the  fund,  which  amounted  to  1 35  /.,  might  be  paid  to  fund  in  Court 

him,  in  part  satisfaction  of  the  debt.    Whitfield  bad  been  ^  ^^^^^  ^^^  . 

-  party  was  enti- 

served  with  the  petition,  but  did  not  appear.  ded,  the  Court 

refused  to  order 

^  -,.        ,.        ,.  *   *u  *  -r  -1-        the  fund  to  be 

*  The  14th  section  enacts  that  if  any  person  against  whom  p^^^  ^  ^^ 

any  judgment  shall  have  been  entered  up  in  any  of  Her  petitioner, 
Majesty's  superior  Courts  at  Westminster^  shall  have  any  without  the 
Government  stock,  funds  or  annuities,  or  any  stock  or  shares  P^^y**  consent, 
of  or  in  any  public  company  in  England  (whether  incorpo- 
rated or  not)  standing  in  his  name  in  his  own  right,  or  in  the 
name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a 
Judge  of  one  of  the  superior  Courts,  on  the  application  of  any 
judgment  creditor,  to  order  that  such  stock,  funds,  annuities 
.  or  shares,  or  such  of  them  or  such  part  thereof  respectively 
as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of 
the  amount  for  which  judgment  shall  have  been  so  recovered 
and  interest  thereon,  and  such  order  shall  entitle  the  judg- 
ment creditor  to  all  such  remedies  as  he  would  have  been 
entitled  to  if  such  charge  had  been  made  in  his  favour  by  the 
judgment  debtor :  provided  that  no  proceedings  shall  be 
taken  to  have  the  benefit  of  such  charge,  until  after  the  ex- 
piration of  six  calendar  months  firom  the  date  of  such  order. 
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Whitfield 
Pbickxtt* 


The  Vice-CkanceUor  said  that,  without  the  consent 
of  the  party  entitled  to  the  fund,  he  could  not  make  an 
order,  on  petition,  for  payment  of  it  to  the  creditor ;  and 
that  all  that  he  could  do,  was  to  make  a  stop-order  in 
the  usual  terms. 


Mr.  Bigg  appeared  for  the  Petitioner. 


1843 : 
9th  December. 

* ^        » 

Construction  of 

C.74. 

Fines  and 

recoveries, 

Proctector  of 

settlement* 


In  re  WAINERIGHT.  , 
Ex  parte  SLADE. 

1  HE  petition  in  this  matter,  reported  ante.  Vol.  XI. 
page  352,  was  heard  on  this  day,  when  the  Vtce^Chan- 
cellar  refused  the  application.  The  Lord  Chancellor, 
boweyer,  on  a  petition  being  presented  to  him  by  way  of 
appeal,  differed  from  his  Honor,  and  granted  the  appli- 


Where  the 

tenant  for  life  is  cation  *. 

a  married 

woman,  whose 

husband  has 

been  convicted 

of  felony,  the  Court  of  Chancery  is  the  protector  of  the  settle 

roent,  though  the  life  estate  is  not  her  separate  propeity. 


See  1  Phillips's  Rep.  258. 
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WALSH  V.  GLADSTONE.  >84a: 

i6th  Dec* 


Cft  iZ.  BLUNDELLf  esq.  the  testator  in  the  cause.      Revocation. 

some  time  before  his  death,  delivered  to  his  butler,  Wil-         Legwtf. 

Ham  HaU,  two  sealed  packets  addressed  to  his  bankers,      Consiruciion. 

with  directions  to  retain  them  until  after  his  death,  and  

then  to  present  them  at  the  banking-house.    On  one  of  ^^^'^eTon 

the  packets  was  written :  •'  to  be  delivered  by  William  his  banker,  in 

Hall : "  on  the  other ;  « to  be  delivered  by  Ann  Harris  Jv^ur  of  two  of 

of  InceJ*    Shortly  after  the  testator's  death,  the  packets  ^^j  delivered 

were  delivered  to  the  Defendant,  the  executor,  by  WiU  them,  to  the 

liam  Hall,  and  were  opened,  in  his  presence,  at  the  5^^**°^'-^ 

banking-house.     One  of  the  packets  was  found  to  con*  present  them 

tain  a  cheque  in  these  terms :  ^^^  b^»  ^«*** 

About  a  year 

afterwards,  he 

*'  Liverpool,  Sept.  11th,  1833.       made  a  testa- 

.   ''  Messrs.  Arthur  Heywood,  Sons  &  Company,  on  "JSY'JE 

''  demand,  pay  William  HaU  of  Ince,  butler,  of  this  after  giving 

«  place,  600 1.  "  Charles  BlundelU'      legacies  to  dif- 

ferent  persons, 
and  an  annuity 
In  the  other  there  was  a  similar  cheque  in  favour  of  to  each  of  the 

the  residue  of 
In  November  1834,  the  testator  made  a  testamentary  ^w  personal 
instrument  by  which,  after  giving  several  legacies  and  ^^q^  revoked  any 
annuities,  and,  amongst  them,  an  annuity  of  200  L  a  former  will  or 
year  to  WiUiam  Hall,  and  another  of  60  /,  a  year  to  Ann  ^^JjJ  lld'd^. 

Harris,  for  their  respective  lives,  he  proceeded  thus :  dared  that  in- 
strument to  be 
his  last  will.  The  three  paper-writings  were  admitted  to  probate 
as  constituting,  together,  the  testator's  last  will.  Held  that,  though 
the  Court  of  Chancery  was  bound  to  consider  the  amounts  of  the 
cheques  as  legacies,  they  were  revoked  by  the  subsequent  instru- 
ment. 

Vol.  XIII.  T 
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"  and  subject  as  aforesaid,  and  except  as  hereinafter 
mentioned,  I  give  and  bequeath  all  the  residue  and  re- 
mainder of  my  personal  estate  and  effects  whatsoever  and 
wheresoever,  unto**  ficc.  (naming  his  residuary  legatees). 
The  only  disposition  contained  in  the  subsequent  pait 
of  the  will,  consisted  of  certain  legacies  to  his  executors 
on  condition  of  their  accepting  the  office.  Then  fol- 
Ibwed  this  clause  r  "  and,  lastly,  /  do  hereby  revolte  any 
farmer  will  or  codicil  by  me  at  any  time  made,  and 
declare  this  to  be  my  last  will  and  testament/' 

The'  Ecclesiastical  Court  admitted  the  last-mentioned 
instrument  and  the  two  cheques  to  probate: ''  as  the  last 
will  and  testament  of  the  testator  contained  in  the  paper- 
writings  marked  A.,  B.  and  C." :  B.  and  C.  being  the 
cheques :  that  is,  it  considered  the  instrument  of 
November  1834  and  the  two  cheques  as  constituting, 
together,  the  testator's  will. 

On  the  hearing  of  a  petition  in  the  cause,  presented 
by  the  residuary  legatees,  the  question  was  whether 
William  Hall  and  Ann  Harris  were  entitled  to  be  paid 
the  amount  of  the  cheques  drawn  in  their  favour  respec- 
tively, in  addition  to  the  annuities,  or  whether  they  were 
entitled  to  the  annuities  only. 

Mr.  Stuart  and  Mr.  Fleming^  for  the  Petitioners,  said 
that  the  Ecclesiastical  Court,  by  admitting  the  cheques 
to  probate,  had  decided  nothing  more  than  that  they 
were  of  a  testamentary  nature ;  and  that  it  was  the 
province  of  the  Court  of  Chancery  to  determine  not  only 
as  to  their  construction  or  effect,  but  also  whether  any 
effect  at  all  ought  to  be  given  to  them*:  that  it  had 

•  In  Gaxvler  v.  Stattderwick,  2  Cox,  15,  Sir  Lhjfd  Ken- 
yott,  M.  R.,  said  that  the  codicil  in  that  case,  having  been 
proved  in  the  Spiritual  Court,  he  was  bound  to  receive  it  as 
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been  decided  that  effect  could  not  be  given  to  a  cheque 
as  a  donatio  mortis  caiuA,  nor  could  it  take  effect  as  a 
gift  inter  vivos;  for  it  was  merely  an  authority,  to  the 
banker  on  whom  it  was  drawn,  to  pay  the  sum  men- 
tioned in  it,  and  that  authority  was  revoked  by  the 
death  of  the  drawer :  that  it  was  impossible  to  read  the 
paper-writing  marked  A,  without  coming  to  the  con- 
clusion that  the  testator  intended  it  to  contain  the  final 
disposition  of  his  property,  and  that  the  annuities  men- 
tioned in  it,  were  the  only  provision  which  the  claimants 
were  to  have ;  and,  therefore,  the  Court  must  hold  that 
those  annuities  were  substitutional  for  the  amounts  of 
the  cheques.  Miller  v.  Miller  (a) ;  Barclay  v.  Wain- 
Wright  (6) ;  Campbell  v.  Lord  Radnor  (c) ;  Attorney^ 
general  v,  Harley  (d) ;  Fraser  v.  Byng  (c) ;  Hemming  v. 
Gurrey  (/) ;  Duke  of  St,  Albans  v.  Beauclerk  (g); 
Bryson  v.  Browtirigg  (A) ;  Edwards  v.  Jones  (i) ;  Ward 
V.  Turner  (ft)  ;  Tate  v.  Hilbert  (/);  Jones  v.  Selby  (m); 
Coote  V.  Boyd  (??). 

Mr.  RoupeU  and  Mr.  Holt,  for  the  Respondents,  said 
that,  as  the  Ecclesiastical  Court  had  admitted  the  cheques 
to  probate,  the  Court  of  Chancery  was  bound  to  con- 
sider them,  not  as  orders  for  the  payment  of  money,  but 

a  testamentary  paper ;  but,  having  so  done,  this  Court  was 
to  construe  it.    The  construction  which  His  Honor  put  upon  ^ 
the  codicil,  was  that  it  operated  nothing. 


1843. 
^ * ' 

Walsh 
Gladstomb^ 


(fl)  3  P.  W.  356. 
(6)  3  Ve8.463. 

(c)  1  Bro.  C.  C.  371. 

(d)  4  Madd.  Q63. 

(e)  1  Ru88.  &  My  I  90. 

(f)  2  Sim.&  Stu.  311. 

(g)  2  Atk.  636. 


(A)  9  Ves.  1. 
.     (0  1  Myl.  &  Cr.  226. 
(^)  2  Vez.431. 
(0  4  Bro.  C.  C.  286;  and 
2  Ves.  jun.  111. 
(ill)  Prec.  Ch,  300. 
in)  a  Bro.  C.  0,521. 
T  2 
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as  testamentary  instruments  bequeathing  the  sums  men- 
tioned in  them^  and  as  forming,  together  mth  the  instru- 
ment of  November  1834,  the  last  will  of  the  testator : 
that  the  reyocation-clause  in  that  instrument,  could  not 
be  held  to  apply  to  the  cheques ;  because  that  clause, 
being  a  revocation  of  former  wills  and  codicils,  could 
not  affect  papers  which  had  been  decided,  by  the  only 
competent  tribunal,  to  be  subsisting  parts  of  the  will. 
Besides,  the  Ecclesiastical  Court  never  admitted,  to 
probate,  mstruments  that  were  wholly  revoked;  and, 
for  that  reason  alone,  the  Court  of  Chancery  was  pre- 
cluded from  considering  the  cheques  as  revoked. 

They  cited  Lawson  v.  Lawson  (n) ;  Denny  v.  Bar^ 
tonip) ;  and  Methuen  v.  Methuen  (/>). 

The  Vicb-Chancellob  : 

It  appears  to  me  that,  whatever  jurisdiction  the  Eccle- 
siastical Court  may  assume  to  itself,  as  to  the  construc- 
tion of  testamentary  papers,  any  thing  it  has  done  in  the 
way  of  construction,  does  not  bind  this  Court.  For  the 
purpose  of  admitting  the  papers  B.  and  C.  to  probate, 
that  Court  has,  to  a  certain  extent,  taken  on  itself  the 
jurisdiction  of  construction.  But,  when  that  Court  has 
admitted  certain  instruments  as  forming  together  the 
will,  the  question  still  arises,  on  the  whole  of  them  taken 
together,  what  is  to  be  the  construction  of  the  will. 

From  the  probate,  it  appears  that  the  two  papers 
B.  and  C.  are  put  last.  That  I  consider  to  be  quite 
immaterial.  They  were  dated  in  September  1833 ;  and 
I  am  bound,  by  the  decision  of  the  Ecclesiastical  Court, 
to  consider  them  as  part  of  the  will.    Then  I  find  that 

(»)  1  P.  W.  441. 
(0)  a  Pbillim.  575.  (p)  Ibid.  4i5. 
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tbere  are  the  two  papers  dated  in  September  1833,  and 
a  subsequent  instrument,  dated  in  November  1834, 
which  commences  with  declaring  that  it  is  the  last  will 
of  the  testator,  and  which  proceeds  to  give  annuities  to 
WilHam  Hall  and  Ann  Harris^  without  any  reference 
to  their  having  been  before  mentioned.  Then  there  is 
a  general  residuary  bequest,  and,  afterwards,  an  express 
revocation  of  all  former  wills  and  codicils.  My  opinion, 
therefore,  sitting  in  a  Court  of  construction,  is  that  the 
bequests  made  by  the  papers  B.  and  C,  are  revoked  by 
the  paper  A. 


184a. 


Walsh 

V. 

Gladstone. 


Affirmed  by  The  Lord  Chancellor. 
Rep.  294. 


See  1  Phillips's 


SKIPWORTH  V.  WESTFIELD. 

WESTFIELD  t>.  SKIPWORTH. 

1  HE  bill  iu  the  second  suit  was  a  cross-bill  for  dis- 
covery only,  in  aid  of  the  defence  to  the  first  suit.  Skip^ 
worth  put  in  his  answer  to  the  cross-bill  and  then 
dismissed  his  own  bill. 

Mr.  W.  M.  JameSf  for  Westfield,  now  moved  that  Skip^ 
tiwrtA  might  be  ordered  to  pay  the  costs  of  the  cross  suit. 
He  said  that  the  41st  Order  of  August  1841,directed  that, 
where  a  defendant  files  a  cross-bill,  against  the  plain- 
tiff, for  discovery  only,  the  costs  of  such  bill  and  of  the 
answer  thereto,  shall  be  in  the  discretion  of  the  Court 
at  the  hearing  of  the  original  cause ;  and  that  the  Plain- 
tiff in  the  original  suit  ought  not  to  be  allowed,  by  dis- 
missing his  bill  (which  was  his  own  act)  to  deprive  the 
Defendant  of  the  benefit  of  the  Order :  that  the  Order 

T3 


184a: 
Qsd  and  S3d 
December. 

^     ■  ^       --^ 

Neto  orders. 

Bill  of  discover  If. 

Costs. 

CrosS'bilL 

Practice. 

The  discretion 
given,  to  the 
Court,  by  the 
41  Bt  Order  of 
August  1841, 
as  to  the  costs 
of  a  cross-bill  of 
discovery,  can 
not  be  exercised 
before  the  hear- 
ing of  the  ori- 
ginal suit,     . 
although  the 
Plaintiff  in  it 
dismisses  his 
bill  immediately 
afler  putting  in 
bis  answer  to 
the  croas-bill.^^ ,  #> 
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ought  to  be  liberally  construed,  so  as  to  make  the  re* 
medy  co-extensive  with  the  mischief  intended  to  be 
guarded  against ;  and  that  the  Court  ought  to  exercise 
the  discretion  given  to  it  by  the  Order,  whenever  the  cir- 
cumstances of  the  case  required  it  to  be  exercised. 

Mr.  Sidebotiom  said  that  the  Court  had  no  jurisdic- 
tion to  alter  the  long-established  rule  as  to  the  costs  of 
a  discovery  suit,  further  than  it  was  altered  by  the  new 
Order. 


The  Vice-chancellor  : 

If  the  new  Order  had  intended  to  give  the  Court  a 
discretion,  generally,  as  to  the  costs  of  a  cross-bill  of 
discovery,  it  would  have  concluded  in  these  words: 
''  at  the  hearing  of  the  original  cause,  or  otherwise.** 
But,  as  it  now  stands,  I  am  of  opinion  that  the  Court 
can  not  exercise  any  discretion  as  to  the  costs,  except  at 
the  hearing  of  the  original  cause :  and,  therefore,  I  must 
refuse  the  motion,  but  without  costs ;  as  it  is  the  first 
time  that  the  question  has  arisen  on  the  Order. 
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TEMPLEMAN  v.  WARRINGTON.  t^: 

93d  Dec. 


Elizabeth  PANTON  made  her  will  dated  the  j^m^ 

2d  of  July  1804,  and  which  was,  partly,  in  the  follow-     Cofutruaitm. 
ing  words :  "  Having  agreed  with  Hanmer  Warrington^       ^J^'  *** 

at  the  time  of  his  marriage,  to  allow  him  200  /•  a  year,  

for  the  jo'mt  lives  of  him  and  his  wife,  till  such  time  as  '''^^^f " J  ^®' 
4,000/.  was  vested   in  stocks,  for  which  Lieutenant-  residue  of  her 
colonel  Jmne$  Hay  and  David  Prj/ctj  Esq.  were  trus-  funded  pro- 
tees,  I,  therefore,  give  and  bequeath,  to  the  said  Lieute-  F^'^g'  "\trust 
nant-colonel  Jame$  Hay  and  David  Pryce,  Esq.,  4,000  /.  life,  and,  after 
in  trust  to  be  vested  in  the  funds  for  the  joint  lives  of  her  death,  to  he 
Hanmer  and  Jane  Eliza  Warrington,  or  the  survivor  ^^„/^  ^n  l^ 
of  them,  and,  after  their  death,  to  be  equally  divided  children^  whe- 
among  all  their  children,  share  and  share  alihe*^    The  ^^^^  *®"*  ^ 
testatrix  then  gave  several  pecuniary  legacies,  and  ap-  ghareand'^are 
pointed  Peter  Templeman,  Esq.,  sole  executor  of  her  alike;  in  case  it 
will,  and  then  proceeded  as  follows:  "And  I  hereby  *^|*[JJj^P^ 
give  and  bequeath,  to  my  said  executor,  Peter  Temple-  ^  q^^  child  at 
f7iait,Esq.,  all  the  money  in  the  funds  over  which  I  have  ^he  niece's 
a  disposing  power,  either  South-sea  stock.  Bank  stock,        to'that  one 
annuities,  or  any  other  Government  securities,  in  trust  only  child ;  and 
for  the  following  purposes  (that  is  to  say)  first  to  pay  all  jj*^^^  ^^If"^^ 
my  just  debts :  and,  all  that  remains  afterwards,  I  give  as  the  niece 
to  the  said  Peter  Templeman,  Esq.,  upon  trust  for  the  should  appoint 
following  purposes,  (that  is  to  say)  upon  trust*  to  JfeJS^e'ieven 
Hanmer  George  Warrington,  eldest  son  of  Jane  Eliza  children ;  three 
Warrington,  1,600/.,  and  to  every  other  child  of  the  of  whom  died  ia 
fiaid  Jane  Eliza  Warrington,  whether  son  or  daughter,  |^gj^  ^y^^^  ^\\ 

the  children 
*  ^ic-  took  vested  in- 

teresU,  and,  as 
more  than  one  survived  their  mother,  there  was  no  divesting  of 
interests.  ^,  ,  ^      .     ^^_       .       ^^^ 

T4       /^^    -    ^'^"^   /J-.y^^^M^ 
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i84ti.  that  shall  be  living  at  the  time  of  my  decease  or  bom 

within  one  year  after,  800/. :  which  money  I  desire  my 
said  executor  to  vest  or  place  in  the  fiinds  for  the  bene- 
Warrihgto  ^*  ^^  ^^  *^^^  children,  hereby  empowering  him  to  lay 
out  any  part  he  thinks  proper  for  any  of  the  children 
during  their  minority  or  for  their  education :  all  that 
remains  after  paying  the  above  debts  and  legacies,  I 
give  to  the  said  Peter  Templeman^  Esq.,  upon  trust  to 
pay  the  dividends,  as  they  become  due,  to  Jane  JEliza 
Warrington,  wife  to  Hanmeir  Warrington,  for  her  sole 
and  separate  use,  and  not  subject  to  the  control,  debts, 
or  engagements  of  her  present  or  any  future  husband, 
and  her  receipt  alone  to  be  a  sufficient  discharge  io  my 
executor  for  the  same :  I  further  will  and  desire  that  all 
my  property  in  the  funds  which  I  have  hereby  given  to 
my  friend  and  cousin  Jane  Eliza  Warrington  for  her 
life,  may,  after  her  death,  be  equally  divided  amongst  all 
her  children,  whether  sons  or  daughters,  share  and  share 
alike.  In  case  it  should  happen  that  there  is  but  one 
child  at  the  time  of  the  decease  of  the  said  Jane  Eliza 
Warrington,  then  to  go  to  that  one  only  child;  and,  in 
case  of  failure  of  issue,  to  go  as  she,  the  said  Jane  EUza 
Warrington,  notwithstanding  her  coverture,  shall,  by  her 
last  wUl and  testament,  direct" 

The  testatrix  died  in  June  1805,  leaving  Mr.  and 
Mrs.  Warrington  her  surviving.  Mrs.  Warrington  had 
eleven  children,  four  of  whom  were  bom  before  and 
were  living  at  the  testatrix's  death ;  the  others  were 
bom  afterwards.  Three  of  the  children  died  in  -their 
mother's  lifetime.    The  mother  died  in  July  1841. 

The  question  was,  whether  the  personal  representatives 
of  the  three  deceased  children  were  entitled  to  share  in 
the  residue  of  the  testatrix's  stock;  after  payment  of  her 
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debts  and  legacies,  equally  with  the  aunriving  children ;  1849. 

or  whether  the  hitter  were  entitled  to  the  whole  of  the     ' 

residue.  Twiplemah 

V. 

Mr.  BethelU  Mr-  Schomherg  and  Mr.  Bagshawe,  Wabeihotok. 
for  the  personal  representatives  of  the  deceased 
children: 

It  will  be  said,  by  the  counsel  for  4he  surviring  chil- 
dreuy  that  the  testatrix  intended  those  children  only 
who  should  survive  Mrs.  Warrington^  to  take  the  residue 
of  her  funded  property.  It  is  clear  that  all  the  children 
take  vested  interests  under  the  trusts  declared  of  the 
4,000 /.:  for,  on  the  death  of  the  survivor  of  Mr*  and 
Mrs.  fVarringtan,  that  sum  is  to  be  equally  divided 
amongst  all  their  children,  share  and  share  alike :  and 
the  trust  of  the  residuary  funded  property  in  favour 
of  the  children,  is  expressed  in  the  same  words.  The 
question  then  is  whether,  under  the  concluding  words 
of  the  will,  the  interests  of  the  children  were  liable 
to  be  divested  on  their  dying  in  the  Ufetime  of  their 
mother.  Now  it  is  a  well-established  rule  of  this 
Court,  not  to  give,  to  a  divesting  clause,  a  more  exten- 
sive meaning  than  it  strictly  bears;  but,  where  it  is 
to  take  effect  on  the  happening  of  a  particular  con- 
tingency, to  confine  its  operation  to  the  happening 
of  that  contingency.  In  this  case,  the  contingency, 
contemplated  by  the  testatrix,  of  there  being  only  one 
child  living  at  the  mother's  death,  has  not  happened. 
And,  therefore,  the  divesting  which  was  to  take  place 
on  the  happening  of  that  event  and  of  that  event  only, 
has  not  taken  place.  It  is  a  universal  rule,  in  construing 
written  instruments  of  every  description,  to  adhere  to 
what  is  expressed,  and  not  to  be  wise  beyond  what  is 
written.  If  the  framer  of  an  instrument  has  expressed 
a  certain  intention  on  the  happening  of  a  certain  event. 


a?o 
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Templsmah 


1843.  it  would  be  a  yiolatioQ  both  of  common  justice  and  of 

common  sense  to  say  that  she  had  the  same  intention  on 

the  happening  of  a  different  event.     Smither  y.  WiU 

Warrinqton.   ^^*(«);  Siurgess  v.  Pearson  {b);  Hulmev.  Hulme(c)i 

Whittelly.Dudmid). 

Mr.  Bagshawe  relied  on  Shey  v.  Barnes  (e).  He 
referred  also  to  Roebuck  v.  Dean  (f),  and  Browne  v. 
Lord  Kenyon  (g). 

Mr.  Wakefield  and  Mr.  fVeld,  for  the  surviving  chil- 
dren of  Mrs.  Warrington,  said  that  there  was  no  gift,  to 
the  children,  until  the  period  of  division,  which  was  the 
death  of  their  mother;  and^  therefore,  none  of  them 
could  take  any  interest  in  her  lifetime. 

Mr.  Mglne  and  Mr.  Winterbottom  appeared  for  other 
parties. 

The  Vicb-Chancbllor  : 

It  is  quite  plain  that  all  the  children  of  Mr.  and  Mrs. 
Warrington  take  vested  interests,  in  the  4,000 /.,  under 
the  first  clause  in  the  will.  The  words  of  the  last 
clause,  are  the  same  as  the  words  of  the  first,  down  to, 
**  share  and  share  alike :"  and,  therefore,  in  the  first 
instance,  vested  interests  are  given,  to  the  children,  by 
that  last  clause.  Then  the  rule  is  not  to  import,  into 
an  instrument,  more  of  contingency  than  is  expressed  in 
it ;  and  as  the  event  which  the  testatrix  contemplated, 
namely,  that  there  might  be  only  one  child  living  at  the 
death  of  her  niece,  has  not  happened,  I  am  of  opinion 


(fl)  9  Ves.  233. 

(6)  4  Madd.  411. 

(c)  v^fi<<f,Vol.IX.p.644- 

{(l)  d  Jac.  &  Walk.  279. 


(0  3  Men  335. 
(/)  a  Vcs.jun.  365, 
(g)  3  Madd.  410. 
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that  the  Tested  interests  which  tilie  children  took,  were  1843. 

not  divested  by  their  dying  in  the  lifetime  of  their 

mother.    The  trust-fund,  therefore,  must  be  divided 

into  eleven  parts,  one  of  which  must  be  transferred  to  w^|^ai„QxoN. 

the  personal  representatives  of  each  of  the  deceased 

children,  as  well  as  to  each  of  the  surviving  children. 

The  case  of  Shey  v.  Barues  is  clearly  in  point 


LORD  BRAYBROOKE  v.  MEREDITH,  i5th^lov. 

.  and 

In  April  1832,  Lord  Kensington,  being  seised  in  fee  of         1B43: 
lands  in  Middlesex,  and  lessee,  for  certain  lives,  of  the  7* 

rectory  of  Llambisler  in  Radnorshire,  mortgaged  the  Stamp. 

lands  and  rectory,  to  the  Plaintiffs,  to  secure  60,000 1.  Assignment. 
and  interest ;  and  Messrs.  HeptinstalUnd  Whittaker  were  naym^of 
appointed  receivers  of  the  rents  of  the  mortgaged  pre-  mrmey. 

mises.     Whittaker  received  the  rents  of  the  Middlesex         . 

estates  ;  and,  thereout,  paid  the  interest  of  the  60,000/.;  ^  g^Q  gecured 
but  neither  he  nor  Heptinstall  acted  as  receiver  of  by  a  mortga|^e 

the  Radnorshire  estates.    The  Defendant  was  in  pos-  ?!  !!?/•'  ^f*"^ 

^  '^       m  arrear,  tne 

session  of  those  estates,  as  tenant  to  Lord  Kensington,  mortgagor 

at  the  rent  of  1,060  /.  under  an  agreement  for  a  lease  ^'o'®  ^d  gave, 

dated  subsequently  to  the  mortgage.    The  bill,  how-  gagee  a  letter 

ever,  represented  that  the  agreement  had  been  put  an  to  the  lessee  of 

end  to,  and  that  the  Defendant  was  no  longer  in  pos-  L^nff  hm  to 

pay  the  sum  in 
arrear,  to  the  mortgagee,  and  to  charge  it,  to  the  mortgagor,  in 
settling  for  the  tithes  of  the  current  year.  The  mortgagor  sent  the 
letter  to  the  lessee,  who  undertook  to  pay  the  amount  within 
a  certain  time.  The  payment,  however,  was  never  made.  Held 
that  the  letter  was  not  an  assignment  in  equity,  to  the  mortgagee, 
of  a  debt  due  from  the  lessee  to  the  mortgagor,  but  was  an  order 
for  payment  of  money,  which  could  not  be  enforced,  because  it 
was  not  stamped. 


2711 
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session  of  the  rectory  ais  tenant  to  Lord  Kemingtan,  but 
that  he  reoeiTed  the  profits  of  it  as  his  Lordship's  agent 
or  receiver. 

In  1838,  Lord  Kensington  made  a  further  charge  on 
the  mortgaged  premises,  for  securing  a  further  sum 
which  the  Plaintiffs  had  advanced  to  him :  and  the 
rents  of  the  Middlesex  estates  having,  thereby,  become 
insufficient  to  pay  the  interest  of  the  sums  secured,  the 
Plaintiffs  obtained,  from  Lord  Kensington^  a  written 
order  requiring  Meredith  to  pay  700  /.  to  Messrs.  Hotce, 
Whittaker  ^  Tatham,  their  solicitors.  The  order  was 
dated  the  20th  November  1838,  and  was  as  follows : 
''  Please  to  remit  to  Messrs.  Howe,  Whittaker  8^  Tat- 
ham,  700  /.,  and  charge  it  in  the  account  with  me  in 
settling  for  the  present  year's  tithes  of  the  rectory  of 
Uambister. — ^Yours,  8ic.  Kensington"  Whittaker  en- 
closed the  order  in  a  letter  to  Meredith,  in  which  he 
gave  the  latter  notice  of  the  mortgage  and  further 
chaise  and  of  the  appointment  of  himself  and  Hqptin" 
stall  to  be  receivers  of  the  property,  and  added  that,  if 
the  order  was  complied  with,  they  would  not  enter  into 
the  immediate  receipt  of  the  profits  of  the  rectory.  On 
the  Ist  of  December,  Meredith  wrote,  in  answer,  that 
he  was  not  then  prepared,  but  would  try  to  remit  the 
700  /.  in  the  course  of  nine  days,  when  he  hoped  to  be 
able  to  arrange  matters  to  the  satisfaction  of  all  parties. 
He  did  not,  however,  make  the  remittance ;  but  the. 
Plaintiffs,  in  consequence  of  his  promise  to  do  so,  suf- 
fered him  to  remain  in  the  receipt  of  the  profits  of  the 
rectory;  and  he  had  received  the  same  to  the  amount 
of  1,600  /. 

The  bill  prayed  for  an  account  of  all  the' sums  received, 
by  Meredith,  in  respect  of  the  rectory,  since  the  Ist  of 
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December  1638 ;  and  that  the  Plaintiffs  might  be  de- 
ckured  to  be  entitled  to  be  paid  the  700  L  thereont. 

Mr.  Bethttt  and  Mr.  RomiUy,  for  the  Plaintiffs,  said 
that,  it  was  of  no  importance  whether  Meredith  was 
tenant  or  receiver  of  the  rectory ;  he  was  indebted  to 
Lord  Kensiagton  to  a  greater  amount  than  700/. ;  and 
tliat  Lord  Kensington's  letter,  though  unstamped,  was 
valid  as  an  assignment  in  equity  of  part  of  the  debt. 
Bow  V.  Daweonia)*,  Ex  parte  Aldersan(jb) ;  Lett  v. 
Morris  {c);  Ex  parte  South  (ji);  Tibbite  r,  George  {e). 

Mr.  Anderdon  and  Mr,  James  Parlor,  Sof  Meredith, 
said  that  Lord  Kensington'A  letter  was  nothing  more 
than  an  order  for  payment  of  money,  and,  as  such, 
it  ought  to  have  been  stamped,  according  to  65  Geo*  8, 
c.  184:  that,  Meredith's  letter  to  Whiitaker  could  not 
be  construed  into  a  promise  to  pay  the  700/.;  and,  if 
it  could,  there  was  no  consideration  for  the  promise. 
Endy  v.  Collins  (e);  Butts  v«  Stoann^f);  Firbank  r. 
BeUig). 

Mr.  Freeting  appeared  for  Lord  Kensington. 

The  Vicb-Chancellob  : 

It  appears,  from  the  pleadings,  admissions  and 
proofs,  that,  in  April  1832,  the  Plaintiffs  became  mort- 
gagees in  fee  of  Lord  Kensington's  freeholds  of  in- 
heritance at  Kensington,  and  mortgagees,  for  the  lives 
of  certain  cestuique  vies,  of  the  rectory,  glebe-lands  and 


1843. 
'^ ^ ' 
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Bratbbookb 

V. 

Meredith. 


1843: 
12th  January. 


(a)  1  Vez.  331. 

{b)  1  Madd.  53. 

(c)  AfdeyYollV.p.eoj. 

(i)  5  Adol.  k  Ell.  107. 


(e)  6  M.  &  S.  144. 
(/)  2  Brod.  &  BiDg.  78. 
(g)  1  Barn.  &  Aid.  36. 
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1843.  tithes  of  Llambister,  in  Radfiorshire.  llie  mortgages 
were  to  secure  60^000  L,  and  Messrs.  Heptinstall  and 
Whittaker  were  appointed  receivers  both  of  the  Ken- 
sington and  Radnorshire  estates.  Whittaker  acted  and 
Mbrbditu.  ^^^  P^^  ^^  possession  of  the  Kensington  estates  as 
receiver.  The  receivers  did  not  meddle  with  the  Rod- 
norshire  estates;  but  Lord  Kensington  was  allowed 
to  remain  in  possession  of  them.  The  bill  represents 
that,  after  April  1886,  Lord  Kensington  employed  the 
Defendant  Meredith  as  his  receiver  of  the  Radnorshire 
estates,  and  that,  on  and  before  the  1st  of  December 
1888,  a  balance  was  due  to  Lord  Kensington,  from 
Meredith,  in  respect  of  his  receipts.  But  though  the 
bill  so  represents  it,  the  passages  read  by  the  Plaintiffs, 
from  Meredith*s  answer,  show  that  Meredith  was  not 
receiver,  but  was  tenant  of  the  Radnorshire  estates; 
and,  if  he  owed  Lord  Kensington  any  thing,  he  owed  it 
as  rent.  In  April  1838  further  sums  amounting,  alto- 
gether, to  14,277/.  6s.  2d,,  were  advanced,  by  the 
mortgagees,  to  Lord  Kensington ;  and  were  secured  by 
a  further  charge  on  the  Kensington  and  Radnorshire 
estates.  The  rents  and  profits  of  the  Kensington  estates, 
were  not  sufficient  to  keep  down  the  interest  of  the 
increased  mortgage  money ;  there  was  a  deficiency  to 
the  amount  of  736/.  yearly  or  thereabouts:  and,  in 
November  1838,  there  was  due,  to  the  mortgagees,  for 
interest  up  to  the  preceding  8th  of  October,  1,584/. 
4  s.  5d.  Mr.  Whittaker,  with  his  partner  or  partners, 
was  solicitor  to  the  mortgagees,  and,  supposing  that 
Meredith  was  receiver  of  the  Radnorshire  estates,  sent 
him  the  letter  of  the  29th  November  1838  with  Lord 
Kensington's  order  written  on  the  fly-leaf;  which  Mere^ 
dith  answered  by  his  letter  of  the  1st  of  December ;  and 
the  other  letters  in  the  admissions  followed. 
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If  the  order  was  a  yalid  order,  it  woald  have  bound 
Meredith  to  the  extent  of  the  money  in  his  hands.  But 
an  objection  is  taken  that  it  is  void  for  want  of  a  stamp. 

The  56  Geo.  S,  c.  184,  sched.  1,  after  imposing  a 
stamp  duty  on  inland  bills  of  exchange,  says  all  bills, 
drafts  or  orders  for  the  payment  of  any  sum  of  money 
out  of  any  particular  fund  which  may  or  may  not  be 
available^  or  upon  any  condition  or  contingency  which 
may  or  may  not  be  performed  or  happen,  if  the  same 
shall  be  made  payable  to  the  bearer  or  to  order,  or  if 
the  same  shall  be  delivered  to  the  payee,  shall  pay  the 
same  duty  as  on  a  bill  on  demand.  The  order  seems, 
primd  facie,  within  the  words  of  the  Act :  and,  with 
respect  to  authorities,  the  case  seems  to  me  not  distin- 
guishable from  Emiy  v.  ColUns.  The  Court,  there,  said : 
**  This  is  an  order  for  the  payment  of  money  out  of  a 
particular  fund,  and  does  not  stipulate  for  the  doing  of 
any  collateral  act.  We  should  have  been  very  glad  to 
have  been  able  to  give  it  effect  if  we  could.'*  In  Fir^ 
bank  V.  Bell,  Lord  EUenborough  said  that  it  was  the 
object  of  the  Legislature  in  framing  this  provision,  to 
treat  as  promissory  notes  and  bills  of  exchange  and  to 
subject  to  a  stamp  duty,  such  instruments  as,  being 
payable  on  a  contingency  or  out  of  a  particular  fund, 
could  not,  in  strictness,  fall  under  that  denomination. 
The  same  view  was  taken,  in  1820,  by  the  Court  of 
Common  Pleas,  in  Butts  v.  Swatm,  The  certificate  in 
Jones  V.  Simpson  (A),  in  1823,  turned  upon  the  48  Geo.  3, 
c.  149. 

Now,  the  order  in  question  was,  in  effect,  an  order  to 
pay  700  /.  out  of  the  money  due  to  Lord  Kensington, 
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(/O  2  Barn.  &  Cress.  318. 
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in  the  hands  of  Meredith,  for  the  then  year's  tithes : 
and  it  seems  to  me  to  be  within  ihe  Act  of  &5  Geo.  8, 
and^  thereforei  Yoid  for  want  of  a  stamp*  Consequently 
Meredith  was  not  bound  by  the  order. 

If  he  was  not  bound  by  the  oider,  it  is  said  that  he 
was  bound  by  his  promise.  To  which  it  is  answered 
that,  taking  his  letter  of  the  1st  of  December  to  be  a 
promise,  there  was  no  consideration  for  it.  And  I  mther 
think  that  is  so^  for  what  Mr.  Whittaher  held  out  was 
that,  \(  Meredith  would  pay  the  money,  he  should  not 
be  turned  out  of  the  receivership^  But,  in  hci,  he  was 
not  in  possession  as  receiver,  but  as  tenant.'  Therefore 
there  was  no  consideration;  and  the  Plaintiff's  bill 
can  not  be  sustained. 


I  do  not  think  that  there  was  much  wisdom  in  filing 
the  bill,  and,  certainly,  there  is  no  honesty  in  the 
defence.  Therefore  I  order  thd  bill  to  be  dismissed 
without  costs. 
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PERKINS  AND  OTHERS  v.  THE  DEPTFORD         1843 : 

PIER  COMPANY.       v  '  Uth  Januaiy. 

"D  PriorUy  of 

i>Y  a  local  Act  of  Parliament  (6  fc  6  Will.  4,  c.  18)     incumhinie$. 

a  company  was  incorporated  for  making  and  maintain*       Debenture 

ing  a  pier  and  other  worics  at  Deptfard  in  Kent,  and  y^^  ' 

was  empowered  to  raise  60,000/.  for  the  purposes  of  the  (moHgage  of). 

undertaking,  by  the  sale  of  shares,  and  the  further  sum  -.    ^"If  rd 

of  25,000  /.  to  be  secured  by  assignments  by  way  of  mort-  pier  Company, 

gage,  in  the  form  prescribed  by  the  Act,  of  the  tolls,  under  ^e  pow- 

rates,  and  duties  to  be  raised  under  the  Act :  but  the  ^p  Parliament 

mortgagees  of  the  tolls,  &c.  were  not  to  be  preferred,  bsued  deben- 

one  to  another,  on  account  of  the  priorities  of  their  re-  J^'^^^^^ 

spective  securities,  or  on  any  other  account.       *  their  tolls  to 

persons  who 

The  Plaintiffs  were  the  persons  to  whom  the  company  "*^  ^«"  J  *^™ 

money  for  the 
had  made  mortgages  of  the  tolls,  in  1837  and  1889,  in  purposes  of 

pursuance  of  the  Act    The  Defendants  Leesm  and  their  undertak- 

Prichard  were,  severally,  creditors  of  the  company  in  re-  JJJfditorTof  the 

spect  of  the  purchase-monies  of  part  of  the  lands  which  company,  who 

the  company  had  bought,  in  1886,  for  the  purposes  of  **eld^o  security 

their  undertaking,  but  were  unable  to  pay  for.    Leeson,  recovered  judg- 

who  was  the  vendor  of  part  of  those  lands,  had  no  legal  meiits  in 

security  for  the  money  due  to  him :  but  Prichard,  who  |he  com^mv* 

had  advanced  the  amount  of  the  purchase-money  for  (which  were 

another  part  of  those  lands,  had  taken,  from  the  com-  undefended), 

*  *i.  r*   xu  \  for  the  debts 

pany,  a  mortgage  thereon  for  the  amount  due  to  them. 

Whereupon 
the  debenture-creditors  filed  a  bill  against  them  and  the  company, 
alleging  that  they  themselves  had  the  first  charge  on  the  lands  of 
the  company,  and  that  the  Plaintiffs  in  the  actions  colluded  with 
the  directors  of  the  company,  and  intended  to  sue  out  elegite  and 
to  take  possession  of  the  lands  of  the  company ;  and  praying  for  an 
injunction  to  restrain  them  from  so  doing,  and  for  a  receiver  of 
the  tolls.    A  demurrer  to  the  biU»  for  want  of  equity,  was  allowed. 
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The  company  afterwards  became  embarrassed  in  their 
affairsy  and,  being  about  to  abandon  their  undertaking 
and  to  sell  their  lands  for  payment  of  their  debts,  the 
bill  was  ffilod  charging  that  Lees^nand  Pnchard,  in 
collusion  with  the  directors  of  the  company  a»d  with  a 
view  of  unfairly  prejudicing  the  claims  of  the  Pbintifis 
as  mortgagees  of  the  talis  &c.  had  entered  into  an 
agreemait,  with  the  directors,  secnrii^,  to  LeBSon  and 
Prichard,  priority  in  the  payment  of  the  d^bts  doe  to 
them,  over  the  other  debts  of' the  company;  and  that,  in 
pursuance  of  sach  coHusion,  they  had  i)ro«ight  ^netioas, 
against  the  company,  for<  th^  sumis  due  to  themr  respec* 
tively ;  that  the  company  did  n6t  defend  the  actions,  and 
Leeson  and  Prkhard  obtained  judgment  therein,  and  in« 
tended  to  sue  out  elegits  thereon,  and,  thereby,  to  obtain 
possession  of  th^  ccfmpatiy^  landd  t  that  the  Plaintiffs 
accepted  their  debentures  or  mortgages  of  the  tolls,  upon 
the  fiiith  that  the  undertaking  would  be  proceeded  with, 
and  that  the  monies  arising  therefrom;  vV'oald  be  applied 
in  satisfaction  of  the  principal  and  interest  due  to  them : 
that  the  company  ought  not  to  abandon  the  undertaking, 
without  making  due  provision  for  the  payment  of  the 
monies  charged  thereon :  that  the  Plaintiffs,  by  mean^ 
of  their  securitfes,  had  the  first  chatge  on  nil  the  lands 
that  had  been  conveyed  to  the  company,  and  that  the 
proceeds  of  the  safe  thereof  ought  to  be  applied,  in  the 
first  instance,  in  payment  of  what  was  due  to  them. 
The  bill  prayed  that  the  Plaintifib  might  be  declared  to 
be  the  first  incumbrancers  upon  such  of  the  lai^  ^  ^^ 
\  been  conveyed  to  the  cofnpany,  and  to  have  an  equitable 
(  lien,  subject  to  Prichar^s  mortgage,  on  such  of  them 
as  had  been  conveyed  to  Prichard ;  that  the  Plaintiffs 
might  be  paid  what  was  due  to  them  on  their  securities ; 
and  that  Leeson  and  Prichard  might  be  restrained  firom 
suing  out  execution  on  their  judgments ;  and  for  a  re- 
ceiver of  the  tolls.   / 
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Prlchard  demurred,  to  the  bill,  for  want  of  equity 
ftnd  on  other  grounds. 

Mr.  Willdoch^  in  supp6rt  of  the  demun-er  for  want  of 
equity,  sttid  that  the  only  right  which  aseeomd  incum-* 
brancer  had  against  tbe  fiisti  iwad  tantdeem  himtand  to 
get  an.asa^ment  o£  his  8eett7tty.;.tiud  that  there  was 
no  inataocd  of  a  aeecmd  ii^oiyiibnuiicer  alleging  the  sub- 
sistence of  a  prior  mortgage,  and  asking  the  Court  to 
prevent  tbe  n^ortgiigee  from  availing  himself  of  his  legal 
title  and  to  piit  a  receiver  upon  the  eatai^t :  that,  when* 
ever  a  receiver  was  appointed,  it  was, always  witliout 
prefudice  to  the  right  of  the  prior  mortgagee.  Whit* 
worth  v.  Gaugaiu  (a). 

Mr.  Wakefield  and  Mr,  Twelh,  in  support  of  the  bill, 
said  that  the  Plaintiffs  did  not  seek  to  interfere  either 
with  tbe  lands  comprised  in  Prichard^^  mortgage  or 
with  the  lands  which  Zeeson  had  sold  to  the  company ; 
that  it  appeared,  from  the  bill,  that  the  company  had 
other  lands  which  bad  been  conveyed  to  the.m^  and  that 
tbe  Plaintiffs  sought  to  establish  a  lien  on  those  lands 
only ;  that,  though  the  Plaintiffs  were  not  entitled  to 
those  lands  at  law,  yet  they  wer^  ei^ititled  tQ,  th§  ^oUs^  in 
priority  to  any  other  person;  and,  if  th,^  Defendants  got 
possession  of  the  lands  by  virtue  of  their  ele^/its^  they 
would,  in  effect,  take  the  tolls,  on  the  security  of  which 
the  Plaintiffs  had  advanced  their  money;  for,  if  the 
lands  were  taken^  nothing  would  remain  for  the  toHs  to 
issue  out  of;  that,  by  the  terms  of  the  debentures,  the 
principal  thereby  secured  was  not  payable  until  October 
1844,  aiyl  that,  in  the  meantime,  the  Plaintiffs  had  no 
remedy,  at  law,  for  the  interest.    Pontet  v.  The  Basing'- 

{a")  Craig.  &  Phill.  325.  Reported,  on  ihc  hearing  of  the 
cause,  3  Hare,  416. 
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stoke  Canal  Company  (b) ;  Doe  v.  The  Si.  Helen's  Rail- 
way Company  (c);  MelUsh  r.  Brooks  (d);  Hodges  ¥. 
Croydon  Canal  Company  («)• 

The  Vice-Chancellor  : 
I  do  not  understand  how  the  Plaintiffs  have  any  sort 
of  claim  upon  the  property  of  the  company,  except  that 
which  they  derive  from  the  debentures* 

The  Act  of  ParliaHient  authorizes  the  company  to 
raise  money  by  mortgage  in  a  given  form ;  and  the  bill 
represents  the  debentures,  taken  by  the  Plaintiffs,  to  be 
according  to  that  form.  The  words  of  the  Act  are : 
^*  That,  in  case  the  company  shall  be  desirous  of  raising, 
by  debentures,  upon  the  credit  of  the  undertaking,  a 
further  sum,  not  exceeding  25,000  h,  and  shall  make  an 
order  or  enter  into  a  resolution  to  that  effect,  at  any 
general  or  special  general  meeting  of  the  company  to 
be  called  for  that  purpose,  then  that  it  shall  be  lawM 
for  the  directors  of  the  company,  pursuant  to  such  order 
or  resolution,  to  borrow  or  take  up  at  interest  any  sum 
or  sums  of  money  not  exceeding,  in  the  whole,  the  sum 
of  25,000  L,  or  any  part  thereof,  upon  the  credit  of  the 
undertaking,  as  to  them  shall  seem  meet  and  conve- 
nient; and  the  said  directors  are  hereby,  accordingly, 
fully  authorized  and  empowered  to  assign  over,  by  way 
of  mortgage,  to  any  person  lending  such  money,  the 
several  tolls,  rates  and  duties  to  be  raised  under  or  by 
virtue  of  this  Act,  or  any  part  thereof/'  But  the  Act 
says  nothing  about  raising  money  by  mortgage  of  the 
lands- 
Then  the  transaction  with  Prickard  seems  to  be  this. 
•The  company,  being  desirous  to  purchase  some  lands, 

{b)  3  Bing.  N.C.  433*  {d)  3  Beav.  da. 

(c)  1  Gale  &  Dav.  602.  (e)  Ibid.  86. 
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^vere  not  able  to  advance  money  to  complete  the  con* 
tract,  and,  therefore,  applied  to  Prkhard  to  lend  them 
the  money :  and  then  a  conveyance  was  made  to  him,  by 
way  of  mortgage,  to  secure  the  repayment  of  his  ad- 
vances, and,  subject  thereto,  in  trust  for  the  company. 
Then  it  is  stated  that  the  company  purchased  other 
lands:  but  I  do  not  understand  that  the  Plaintiffs 
thought  it  right  to  take  any  other  security  for  the  money 
th^  had  lent  to  the  company,  than  the  security  upon 
the  tolls,  rates  and  duties. 

Then  it  is  said  that  there  was  collusion  between 
Leeson  and  Prkhard^  and  the  directors,  which  is  exem- 
plified by  the  fact  that  they  brought  two  actions  against 
the  company  (which  they  had  a  right  do)  for  the  money 
lent  by  them  to  the  company,  and  that  they  recovered 
judgments  in  the  actions.  I  cannot  comprehend  why 
the  court  should  interfere  with  that  transaction,  which  is 
perfectly  right  and  fair.  Supposing  that  the  directors 
and  Leeson  and  Prichard  had  met  together,  and  the 
former  had  said :  '^  Your  mortgages  are  not  suflScient ; 
you  had  better  bring  actions  against  the  company,  and 
recover  judgment,  and  take  out  execution  on  any  pro- 
perty of  the  company  that  you  can  make  ayailable  t^ 
there  would  have  been  no  dishonesty  in  that.  If  the 
Plaintiffs  really  meant  to  have  security  on  the  lands  of 
the  company,  they  might  have  had  it.  But  they  file  a 
IhU,  because  they  have-  a  lien  on  the  tolls ;  and  they 
say  that  there  cannot  be  any  tolk  if  there  is  no  land  ; 
and  these  persons  who  first  of  all  bethought  them- 
selves of  taking  a  mortgage  on  the  land,  may,  by  taking 
the  land,  prevent  the  raising  of  the  tolls.  But  suppose 
that  they  do :  they  will  be  only  using  the  powers  which 
they  lawfully  may  use. 

V  3 
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I  think,  therefore,  that  no  equity >  whetever,  arises  to 
the  Plaintiffs  in  that  Tespect^  and  that  tbey  have  no 
other  right  to  the  lands  in  mortgage  o^  adDjeottotiie 
judgments  of  Leeso/iand  Prichardt  than  that  which  is 
to  be  inferred  from  die  ciivuitous  way  in  which  they 
have  taken  security  by  debetktttPes  on  the  toUs;  I  shall 
thereibre  allow  the  demurrer  on  the  general  gmund% 


1843: 

17th  and  18th 

January. 

Pleading, 

Defendant, 

Original  bill  in 

the  nature  of  a 

eupplemetital 

hiU. 


THE  ATTORNEY-GENERAL  v.  FOSTER. 


I 


In  December  1837j  an  information  relating  to  the 
Manchester  Free-school,  was  filed,  to  which  Dr.  E&- 
dale  and  Dr.  Richards^  the  then  master  and  usher,  were 
two  of  the  Defendants.  The  cause  was  heard  before 
Lord  Cottenham^  C,  on  the  5th  of  Decea^ber  1839 : 
but  judgment  was  reserved.  On  the  25fh  of  the  same 
months  Dr.  Eltdale  resigned,  an^  Dr.  Richards  was 
appointed  master,  and  Mr.  Germouy  usher  of  the  school. 


On  the  5th 
December 
1839,  an  infor- 
mation relating 
to  a  free-school, 

to  which  the  master  and  usher  were  two  of  the  defendants,  was 
heard,  but  judgment  was  reserved.  Shortly  afterwards,  the  master 
and  usher  resigned,  and  a  new  master  and  usher  were  appointed^ 
In  November  1840  judgment  was  pronounced,  bqt  the  decree  was 
not  drawn  up.  In  Alarch  following,  an  original  information  In 
the  nature  of  a  supplemental  one,  was  filed  bgaiiiM  the  new  master 
and  usher,  praying  the  same  relief  a^os^  them  as.  was  iNrayjed  by 
ihe^  former  information,  and  as  the  informant  would  have  been 
entitled  to  against  their  predecessor^.  In  May  fbllowrng,  the 
minutes  of  the  decree  on  the  prior  lofonnatibn,  were  finally  s^lsd; 
and,  under  an  order,  to  which  the  new  master  and  usher  were  not 
parties,  the  decree  was  dated  the  5th  of  December  1839.  In 
January  1842  the  new  master  and  usher  put  in  their  answer, 
stating  new  matter,  in  order  to  show  that  the  relief  prayed  by  the 
information  against  them,  ought  not  to  be  granted.  Held  that 
they  were  at  liberty  so  to  do;  and,  consequently,  that  their 
answer  was  not  impertinent. 
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meat,  but  the  decne  was  nofe-drawD  up  uatU  the  time 
after  mentioned.  Attob«v- 

Ubnbral 

t 

V, 

in  March  IMl  Um  jnforoiatioa  memtioodd  ia  the  Foster. 
title  of  tfaift  CW60,  was  filed»  io  ovder  to  bring  before  the 
Court  the  new  master  and  ufifaef^  together  with  Mr. 
Foster  and  two  other  gentlemen,  who  had  been  ap- 
pointed trustees  of  the  school,  before  the  prior  informa- 
tion was  heard. 

:  The  informatioo  in  the  Aupm^f^enenal  v.  Foster, 
prayed  the  same  relief  against  the  Defendants  thereto 
as  was  prayed  by  the  former  information  and  as  the 
informant  would  have  been  entitled  to  against  their  pre- 
decessors respectively. 

In  May  1841^  the  minutes  of  the  decree  in  pursuance 
of  Lord  Cottenham^B  judgment,  were  finally  settled ; 
and,  by  an  order,  to  wAich  none  of  the  Defendants  in  the 
Attomey-general  v.  Foster  was  a  parly,  that  decree  was 
made  to  bear  date  the  5th  of  December  1839. 

In  January  1842,  the  new  master  and  usher  put  in  a 
joint  answer,  stating,  amongst  other  things,  certain  mat- 
ters (some  of  which  had  been  recently  ascertained,  and 
others  had  recently  occurred),  in  order  to  show  that  the 
prayer  of  the  last-mentioned  information  ought  not  to  be 
granted.  Theanswer  was  excepted  to  for  impertinence  *; 
and,  the  Master  having  allowed  the  exceptions,  the  Der 
fendants  excepted  td  his  report. 

•  The  answer  of  the  three  new  trustees,  also,  was  excepted 
to  on  the  same  ground.  The  Master  overruled  those  excep- 
tions ;  and  exceptions  to  hiS'  report  were  over-ruled  by  Sir 
James  Wigram,  V.  C.     See  2  Hare,  8i. 
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Sir  Charles  Wetkerell  and  Mr.  LUtk,  in  support  of 
the  excepftioBB: 

The  new  master  and  usher  were  not  bound  by  the 
answer  of  their  predecessors,  but  were  at  liberty  to 
make  a  new  and  original  defence  to  the  information 
filed  against  them :  for  there  was  no  privity  between 
them  and  the  former  master  and  usher:  they  were 
appointed  by  the  president  of  Corpus  Christi  College, 
Oafard,  in  whom  the  nomination  of  the  master  and 
usher  is  vested  by  the  foundation  deed  made  in  the 
reign  of  Henry  8th.    The  information  in  this  case,  falls 
within  the  description  of  the  bill  mentioned  by  Lord 
JRedesdalSf  Treat,  on  Plead,  p.  67,  edit.  4th,  where  that 
learned  author  says :   ^  If,  by  any  event,  the  whole 
interest  of  a  defendant  is  entirely  determined,   and 
the  same  interest  is  become  vested  in  another,  by  a 
title  not  derived  from   the  former  party,  as  in  the 
case  of  succession  to  a  bbhoprie  or  benefice,  or  of  the 
determination  of  an  estate-tail  and  the  vesting  of  a 
subsequent  remainder  in  possession,  the  benefit  of  the 
suit  against  the  person  becoming  entitled  by  the  event 
described,  must  be  obtained  by  original  bill  in  the 
nature  of  a  supplemental  bill ;  though,  if  the  defendant 
whose  interest  has  thus  determined,  is  not  the  sole  de- 
fendant, the  new  bill  is  supplemental  as  to  tlie  rest  of 
the  suit,  and  is  so  termed  and  considered."    And  at 
page  72,  his  Lordship  says :  ''  There  seems  to  be  this 
difierence  between  an  original  bill  in  the  nature  of  a 
bill  of  revivor  and  an  original  bill  in  the  nature  of  a 
supplemental  bill.    Upon  the  first,  the  benefit  of  the 
former  proceedings  is  absolutely  obtained,  so  that  the 
pleadings  in  the  first  cause,  and  the  depositions  of 
witnesses,  if  any  have  been  taken,  may  be  used  in  the 
same  manner  as  if  filed  or  taken  in  the  second  cause : 
and,  if  any  decree  has  been  made  in  the  first  cause,  the 
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8Bme  decree  shall  be  made  in  the  seooad*    But,  in  the 
other  case,  a  new  defence  may  he  made ;  the  pleadings 
and  depositions  cannot  be  used  in  the  same  manner  as 
if  filed  or  taken  in  the  same  cause  \  and  the  decree^  if 
any  has  been  obtained,  ie  no  otherwUe  of  advantage 
than  a»  ii  may  he  an  inducement  to  the  Court  to  make  a 
umilar  decree"    In  page  98,  there  is  this  further  state- 
ment with  reference  to  the  distinction  between  a  bill  of 
revivor  and  an  original  bill  in  the  nature  of  a  supple- 
mental bill.    ''  It  has  been  also  mentioned  that  if  the 
interest  of  a  plaintiff  or  defendant*  suing  or  defending 
in  his  own  right,  wholly  determines,  and  the  same  pro* 
perty  becomes  vested  in  another  person  not  claiming 
under  him,  the  suit  cannot  be  supplied  by  a  supple- 
mental bill ;  but  that,  by  an  original  bill  in  the  nature 
of  a  supplemental  bill,  the  benefit  of  the  former  pro- 
ceedings may  be  obtained.    A  bill  for  this  purpose 
must  state  the  original  bill,  the  proceedings  upon  it, 
the  event  which  has  determined  the  interest  of  the 
party  by  or  against  whom  the  fcnrmer  bill  was  exhibited, 
and  the  manner  in  which  the  property  has  vested  in  the 
person  become  entitled.    It  most  then  show  the  ground 
upon  which  the  Court  ought  to  grant  the  benefit  of  the 
fi)rmer  suit  to  or  against  the  person  so  become  entitled ; 
and  pray  the  decree  of  the  Court  adapted  to  the  case 
of  the  plaintiff  in  the  new  bill.    This  bill,  though  par- 
taking of  the  nature  of  a  supplemental  bill,  is  not  an 
addition  to  the  original  bill,  but  another  original  bill, 
which,  in  its  consequences,   may  dmw  to  itself  the 
advantage  of  the  proceedings  on  the  former  bill.'' 
Those  passages  and  the  case  of  Uayd  v.  Johnes(a) 
contain  the  doctrine  whidi  must  guide  the  Court  in 
deciding  upon  the   present  exceptions.— -[The   Vice- 
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Chancellor:  Is  the  matter  which  is  made  the  subject 
of  exception,  contained  in  the  answer  of  the  late 
master?] — ^The  matter  of  the  first  exception  commences 
with  Lord  CoUenham^s  judgment  in  November  1840: 
that,  of  course,  could  not  be  contained  in  the  answer 
of  the  late  master;  nor  could  any  part  of  the  matter 
to  which  the  second  and  third  exceptions  relate,  be 
contained  in  that  answer  *. 


Mr.  Bethell,  Mr.  Anderdon,  and  Mr.  Mylne,  in 
support  of  the  report : 

This  information  is  wholly  founded  on  the  basis  of 
the  decree  which  now,  on  the  records  of  this  court, 
bears  the  date  of  the  6th  of  December  1839 :  and  the 
Court  must  consider  that  decree  as  entirely  binding. — 
[The  Vice-chancellor :  It  will  certainly  bind  those  who 
were  parties  to  the  suit  at  the  time  when  it  was  pro- 
nounced. As  there  was  no  privity  between  the  present 
master  and  usher  and  the  late  master  and  usher,  so  that 
the  suit  could  not  be  continued  by  bill  of  revivor,  the 
question  is  whether  they  have  not  a  right  to  make  a 
new  defence  to  the  decree.] — Lord  Co^/enAum's  judg- 
ment was  pronounced  in  the  presence  of  counsel  for 
Ekdale  the  then  head  master,  and  Richards  the  then 
usher;  they  were  represented  at  the  hearing  and  took 
part  in  the  argument  against  the  information ;  how  then 
can  their  successors  contest  the  propriety  of  the  decree  ? 
All  persons  who  succeed  to  an  office,  are  bound  by  a  de- 
cree pronounced  against  their  predecessors  in  that  office. 

*  The  substance  of  the  matter  which  was  comprised  in  the 
exceptions  to  the  answer  of  the  three  new  trustees^  is  stated, 
in  2  Hare,  p.  87.  The  same  matter  was  contained  in  the 
m\%\tiix  o\*  Richards  and  Gtrmon^  and  formed  the  subject  of 
the  exceptions  to  their  answer. 
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No  such  person  can  say,  bo  long  as  that  decree  remains 
unreversed,  that  it  is  not  binding  upon  him.  All  that 
we  ask  by  the  present  informationi  is  to  enforce,  against 
the  present  master  and  usher,  the  decree  that  was  made 
against  the  late  master  and  usher.  Nanney  v.  Totty  (b) ; 
Waystaffv.  Bryan  {e);  Devaynes  v.  Morris  (d);  Lang^ 
ley  y.  Fisker  (e). 


1843. 

^ y ' 

Attorney- 
Gekehal 

V. 

FosTsn. 


At  the  conclusion  of  Mr.  BethelPs  argument^  the 
Vice-CkancelloT  said :  ''  Suppose  that,  after  liOrd  Cot* 
ienham  had  made  his  decree,  an  Act  of  Parliament  had 
been  passed  which  gave  new  rights  to  the  master  and 
usher,  and  they  had  ground  to  say  that  the  law  was  so 
altered,  by  the  Act,  that  rights  were  given  to  them 
which  the  decree  took  away :  and  suppose  that  a  bill  of 
supplement  was  filed  to  carry  the  former  decree  into 
execution:  it  cannot,  surely,  be  disputed  that,  under 
such  circumstances,  the  master  and  usher  would  be  at 
liberty  to  put  in  an  answer  and  to  insist  on  their  con- 
struction of  the  Act  of  Parliament.'' 

At  the  conclusion  of  the  argument  in  support  of  the 
report, 


The  Vice-Chancellou,  without  hearing  Sir  C. 
WeihereU  in  reply,  delivered  judgment  as  fol- 
lows: 

Aly  opinion  is,  upon  the  authority  of  Lord  Eldon^  in 
that  passage  in  Lloyd  v.Johries  (/),  where  he  expresses 
an  opinion  as  to  the  effect  of  a  bill  in  the  nature  of 
a  bill  of  supplement  against  a  person  who  has  newly 


{h)  u  Price,  117. 

(c)  1  Uu8s.  &  MyL  38. 

(d)  1  Myl.&Cr.  213. 


(e)  AnUy  Vol.  X.  p.  34.5. 
(/)  9  Ves.  pp.  69  and  60. 


288 

i843. 

Attorney- 
Gbhebal 

V. 
FOSTSR. 


CASES  IN  CHANCERY. 

come  in  eue  as  tenant  in  tail  in  remainder,  that  though, 
as  he  says,  under  some  circumstances  the  former  pro- 
ceedings are  to  be  taken  both  for  and  against  that  per- 
son, yet  it  is  competent  for  him  to  make  a  new  case. 

I  do  not  understand  that  the  two  Defendants  in  this 
case  come  in  by  any  sort  of  privity  with  their  predeces- 
sore.  As  soon  as  they  were  appointed  by  the  president 
of  Corpus  Christi  College,  they  came  into  offices  which 
were  the  same  as  thdr  predecessors  had  held,  but  not 
by  reason  of  any  i»ivity  with  their  predecessors.  It 
seems  to  me  to  be  the  same  case  as  with  regard  to  a 
bishop  or  a  parson.  If  a  decree  were  made  in  a  cause 
in  which  a  parson  was  a  defendant,  and  then,  the  dearee 
being  unexecuted,  a  change  in  the  office  takes  place, 
and  an  original  bill  in  the  nature  of  a  supplemental  bill, 
is  filed  against  the  new  incumbent,  it  appears  to  v^e  that 
the  very  fact  of  filing  the  bUl,  admits  that  the  Defendant 
may  make  a  defence* 

All  that  these  gentlemen,  as  I  understand  it,  have 
done  in  their  answer,  is  this :  they  state  some  circum- 
stances which  may  or  may  not  have  the  effect  of  show- 
ing that,  though  the  decree  in  the  original  cause  was 
right,  which  they  do  not  dispute,  yet  that  that  decree 
ought  not  to  be  bindii:^  upon  them ;  that  is  all.  And 
I  can  conceive  a  great  variety  of  circumstances  which 
might  tend  to  show  that  the  decree  in  the  original  cause 
was  clearly  right,  that  is,  was  right  vrith  reference  to 
the  things  alleged  and  proved  in  that  cause ;  but  when 
the  origmal  bill  in  the  nature  of  a  supplemental  bill  is 
filed  against  persons  who  come  into  the  same  office, 
but  not  by  reason  of  any  privity  with  the  former  holders 
of  the  office,  and  the  question  is  whether  the  decree 
shall  be  prosecuted  against  them ;  they  may  show  many 
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reasons  why  that  decree  should  not  be  carried  into 
effect  against  them. 

And,  if  there  is  any  portion  of  any  one  of  these  ex* 
ceptions,  which  would  at  all  have  the  effect  of  showing 
that  the  decree  ought  not  to  be  carried  into  effect 
against  the  new  master  and  the  new  under  master,  my 
opinion  is  that  the  exceptions  must  be  allowed ;  be- 
cause the  Master  of  the  Court  has  found,  generally, 
that  all  the  exceptions  ought  to  be  allowed.  There  has 
been  no  analysis  made  of  the  matter  excepted  to,  in 
order  to  point  out  what  might  or  what  might  not  be  taken 
as  a  reason  why  the  decree  should  not  be  binding ;  and 
I  do  not  apprehend  that  I  am  now  to  determine,  whe- 
ther or  not  what  is  alleged  by  way  of  defence,  would  or 
would  not  be  a  good  defence  at  the  hearing.  But  it  is 
not  alleged  that  some  of  these  matters  may  not  (but  for 
the  proposition  of  law  which  has  been  asserted)  be  such 
as  would  induce  the  Court  to  say  that  the  former  de- 
cree, though  right  in  the  cause  in  which  it  was  pro- 
nounced, should  not  be  carried  into  effect  as  against 
these  two  Defendants. 


1843. 

^^ « * 

Attorney- 
General 

Foster. 


My  own  opinion  is  against  the  Master's  judgment, 
and,  therefore,  I  shall  allow  the  exceptions. 
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18th,  35th, 

and 

26th  January. 

Next  of  kin. 
Nearest  nf 

blood. 

Civil  and 

Canon  law. 

Will. 
Construction. 

The  Master  was 
directed  to  in- 
quire who  were 
the  nearest  in 
blood  of  a  tes- 
tator ex  parte 
patemdf  at  a 
certain  period. 
Held  that 
*  nearest  of 
blood'  and 
'next  of  kin' 
were  synony- 
mous terms, 
and,  as  the  suit 


COOPER  V.  DENISON// 

John  spencer,  the  grandfather  of  the  Plaintiffs, 
Fauvy  and  Laura  Cooper^  made  his  will  dated  the 
J  8th  of  January  1806,  and,  after  bequeathing  certain 
specific  and  pecuniary  legacies,  proceeded  thus :  "All 
the  I'esidue  and  rest  of  my  effects  whatsoever  and 
wheresoever,  I  give  and  bequeath  unto  my  executrix 
and  executors  in  trust  to  pay  and  apply  the  annual  pro- 
duce thereof,  to  and  for  the  use  of  my  dear  wife  and  the 
maintenance  of  my  daughter,  during  her  minority  and 
during  the  life  of  my  said  wife ;  but,  in  case  of  the  annual 
produce  of  such  produce*  beinp^  120Z.,  then  in  trust  to 
pay  and  apply  the  sum  of  20/.  a  year,  to  and  for  my 
said  daughter  when  she  shall  arrive  at  the  age  of  21 
years  until  the  death  of  her  said  mother :  in  case  she 
shall  survive  her  said  mother,  my  will  and  mind  is  that 
the  whole  of  my  said  estate  and  property,  shall  go  and 
be  paid,  to  my  said  daughter  at  the  death  of  her  said 
mother;  and  my  will  and  mind  further  is  that,  in  case 

•  Sic. 


related  to  per- 
sonal estate,  that  the  Master  ought  to  follow  the  civil  and  not  the 
canon-law  mode  of  computation  in  prosecuting  the  inquiry. 

Testator  bequeathed  his  residue  to  his  wife  for  life,  remainder 
to  his  daughter  absolutely ;  but  if  his  wife  survived  his  daughter, 
then,  at  his  wife's  death,  one-third  of  the  capital  was  to  go  accord- 
ing to  her  will,  and  the  other  two-thirds  were  to  go  and  be  paid  : 
'*  to  my  other  the  next  of  kin  of  my  paternal  line."  The  daughter 
was  the  testator's  sole  next  of  kin  at  his  death ;  and  exclusive  of 
her,  the  testator's  brothers  were  his  next  of  kin  at  the  same  time. 
At  the  death  of  the  widma  (who  survived  the  daughter),  the  daugh- 
ter's children  were  the  testator's  next  of  kin  according  to  the 
Statute,  but  they  and  the  testator's  brothers  were  bis  nearest  of 
km,  all  of  them  being  his  relations  in  the  second  degree.  Held 
that  the  brothers,  as  well  as  the  children,  were  entitled  to  the 
two-thirds  of  the  residue. 
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my  said  wife  shall  surviye  my  said  daughter^  then  my 
said  trustees  shall  pay  the  whole  of  the  annual  produce 
of  my  said  esCate,  to  my  said  wife,  for  and  during  the 
term  of  her  natural  life ;  and  that,  at  her  decease,  a 
third  part  be  paid  and  applied  accoixling  to  her  last 
will  and  testament  j  and  the  other  two-thirds,  I  will 
shall  go  and  be  paid  to  my  oilier  the  next  of  kin  of  my 
paternal  line.** 

The  testator  died  possessed  of  personal  estate  only, 
leaving  his  wife  and  daughter,  and  three  brothers  and 
a  sister,  surviving.  The  daughter  married  in  1U30, 
and  died  in  1834,  leaving  the  Plaintiffs,  her  daughters 
and  only  issue.     The  widow  died  in  1838. 

The  bill  was  filed  against  the  testator's  surviving 
executors,  the  personal  representatives  of  his  daughter 
and  widow,  and  one  of  his  surviving  brothers  ♦,  praying 
that  the  rights  and  interests  of  all  parties  to  and  in  his 
residnary  estate,  might  be  ascertained  and  declared. 

By  the  decree  at  the  hearing,  the  Master  ^va  directed 
to  inquire,  first,  who  were  the  next  of  kin  of  the  tes- 
tator living  at  his  death. 

Secondly,  who  was  or  were  the  nearest  in  blood  of 
the  testator,  ex  parte  paternd,  living  at  his  death. 

Thirdly,  who  were  his  nearest  of  blood,  ex  parte 
paiernd,  living  at  the  same  period,  exclusive  of  his 
daughter;  and, 

*  The  other  surviving  brother  was  out  of  the  junsdiction ; 
and  neither  he  nor  the  representatives  of  his  deceased  bro- 
ther and  sister  were  made  parties  to  the  suit. 
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Fourthly,  who  were  his  nearest  of  bloody  ex  parte 
patem&,  living  at  the  death  of  his  widow. 

The  first  inquiry  was  directed  with  reference  to  the 
one-third  of  the  testator's  residue  which  his  widow  had 
power  to  appoint  by  her  will,  and  which,  in  consequence 
of  her  not  having  duly  exercised  the  power,  had  become 
undisposed  of.  The  rest  of  the  inquiries  had  reference 
to  the  remaining  two-thirds  of  the  residue;  and  the 
words:  " next  of  blood,"  were  used  instead  of,  "next 
of  kin,"  in  order  to  prevent  the  Master  from  finding, 
as  he  otherwise  would  have  done,  who  were  the  tes- 
tator's next  of  kin  according  to  the  statutes  of  distribu- 
tion (a). 

The  third  inquiry  was  directed  because  the  testator 
bad  used  the  expression :  "  to  my  other  the  next  of 
kin."  The  fourth  was  directed  because  one  question 
was  whether  the  testator's  next  of  kin  at  his  own  death, 
or  at  the  death  of  his  widow,  were  entitled  to  the  two- 
thirds  of  the  residue. 

The  Master  found,  first,  that  the  daughter  and  widow 
of  the  testator  were  his  next  of  kin  at  bis  death. 


Secondly,  that  the  daughter  was  the  nearest  of  blood 
of  the  testator,  ex  parte  patemd,  at  the  same  time. 

Thirdly,  that  the  testator's  three  brothers  and  his 
sister  were  his  nearest  of  blood,  at  the  same  time, 
exclusive  of  his  daughter ;  and, 

(a)  See  Elmsky  v.  Youngs  a  Myl.  k  Keen,  780^  m  which 
case  the  Lords  Commissioners  held  that  the  words,  *  next  of 
kin,'  when  used  simpiidter,  meant,  *  nearest  relations.' 
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Fourthly,  that  the  Plaintiffs  and  two  of  the  testator's  ^843. 
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brothers,  who  had  survived  the  other  brother  and  the 
sister,  were  the  nearest  of  blood  of  the  testator  at  the 
death  of  the  widow.  Duriaov. 

The  testator's  brother,  who  was  a  defendant,  excepted 
to  the  report,  insisting : 

First,  that  the  Master  ought  to  have  found  that  the 
daughter,  and  the  exceptant  and  his  brothers  and  sis- 
ter, were  the  nearest  of  blood  of  the  testator,  ex  parte 
patemA,  at  his  death : 

Secondly,  that  the  Master  ought  not  to  have  found 
that  the  Plaintiffs  were  two  of  the  testator's  nearest  of 
blood,  ex  parte  patemd,  at  the  death  of  his  vndow ; 
and 

Thirdly,  that  the  Master  ought  to  have  found  that 
the  exceptant  and  his  surviving  brother  were  the  only 
nearest  of  blood  of  the  testator,  ex  parte  patemA,  at  the 
death  of  the  widow. 

Mr.  Wakefield  and  Mr.  Faber,  in  support  of  the 
exceptions : 

The  Master  has  found  that  the  two  grand-daughters 
are  as  nearly  related,  by  blood,  to  the  testator,  as  the 
brothers  are ;  that  is,  he  has  computed  the  degree  of 
relationship  according  to  the  civil  law.  We  submit, 
however,  that,  as  he  was  directed  to  inquire,  simply  and 
without  regard  to  property  of  any  kind,  who  answered 
the  description  of  nearest  of  blood  to  the  testator,  he 
ought  to  have  computed  the  degree  of  relationship,  not 
according  to  the  civil,  but  according  to  the  canon,  that 
is  the  common  law ;  for  the  common  law  adopts  the 

Vol.  XIIL  x 
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mode  of  computation  prescribed  by  the  canon  law ;  and, 
'        "^        '     according  to  that  computation,  the  testator's  brothers 
Cooper       ^^^  sister  were  his  nearest  of  blood  at  the  death  of  his 

r,      *  widow. 

Denisok. 

TheVice- Chancellor : — Even  a  daughter  has  less  of  the 
blood  of  her  father  than  his  brothers  have ;  because  it 
has  been  diluted  by  the  blood  of  her  mother.  I  know, 
however,  no  case  which  has  decided  how  proximity 
of  blood  shall  be  determined  without  reference  to  pro- 
perty. 

Mr.  Cooper  and  Mr.  Heathfield,  for  the  Plaintiffs,  in 
support  of  the  report,  contended  that,  as  the  inquiries 
were  directed  with  a  view  to  enable  the  Court  to  decide 
as  to  who  were  entitled  to  property  which  was  purely 
personal,  the  Master  had  rightly  adopted  the  mode  of 
computation  prescribed  by  the  civil  law  ;  for  it  was  laid 
down  by  Blackstone  {b)  that,  in  questions  relating  to 
personal  property,  the  nearest,  in  degree  to  the  intestate, 
are  to  be  preferred ;  and  that  that  nearness  or  propin- 
quity is  to  be  reckoned  accprding  to  the  computation  of 
the  civilians  and  not  of  the  canonists,  which  the  law 
adopts  in  the  descent  of  real  estates ;  because,  in  the 
civil  computation,  the  intestate,  himself,  is  the  terminus 
a  quo  the  several  degrees  are  numbered,  and  not  the 
common  ancestor,  according  to  the  rule  of  the  canonists. 
Where  the  question  is  whether  the  daughter  or  the 
brothers  and  sisters  of  a  person  deceased,  are  entitled  to 
his  personal  estate  as  his  next  of  kin,  the  claim  of  the 
daughter  is  always  preferred  to  the  claim  of  the  brothers 
and  sisters ;  and,  if  the  daughter  is  dead,  her  right  de- 
volves upon  her  children  as  representing  her.  Git  tings 
V.  Macdermott  (c). 


(jb)  2  Comment,  p.  504. 


(c)  3  Myl.  &  Keen,  69. 
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Mr.  Calvert^  for  the  personal  representative  of  the 
daughter,  supported  the  M<uter*s  finding  on  the  second 
inquiry. 

Mr.  Wakefield,  in  reply,  said  that  the  passage  cited 
from  Blackstone,  related  to  the  granting  of  letters  of  ad- 
ministration ;  and,  thereforCi  had  no  bearing  on  the  pre- 
sent case,  where  the  question  was,  what  was  the  mean- 
ing of  certain  words  of  description,  having  no  reference 
to  letters  of  administration  or  to  property  of  any  kind ; 
and  that  the  words,  '^  of  my  ])aternal  tine/'  showed  that 
the  testator  meant,  not  his  own  descendants,  but  the 
descendants  of  his  father. 
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The  Vicb-Chancellor  : 

The  question  is,  whom  did  the  testator  mean  ?  He 
clearly  meant  his  own  next  of  kin,  with  the  qualifica- 
tion of  their  being  of  his  paternal  line.  Therefore  the 
testator,  himself,  was  the  propositus :  and,  as  the  ques- 
tion is  one  that  relates,  exclusively,  to  personal  estate, 
the  Master  was  right  in  adopting  the  civil  law  mode  of 
computation ;  and,  therefore,  the  three  exceptions  must 
be  overruled. 

By  the  Slst  Edw.  3,  c.  11,  the  Ordinary  is  bound 
**  deputer  les  plus  procheins  et  plus  loyals  amis  du  mort 
intestat  pur  administer  ses  biens."  In  Hensloe's 
Case  {d)y  Lord  Coke,  speaking  of  those  words,  says  : 
*'  that  is  tke  next  of  blood." 

The  21  Hen.  8,  c.  5,  s.  3,  says  that  the  Ordinary 
shiall  grant  administration  to  the  widow  or  to  the  next 
of  kin :  and  Lord  Coke,  in  the  very  next  sentence  in 


(d)  9  Rep.  39  b. 
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HensMB  Case  to  that  above  mentiooed,  says :  '*  The 
stat.  of  21  Hen.  8,  c.  5,  gives  power  to  the  Ordinary  to 
commit  administration  to  the  wife  of  the  intestate  or  to 
the  next  of  blood."  I  give  the  words  in  Henshe^  Case, 
as  they  stand  in  English.  The  words  in  my  French 
copy  of  9th  Reports,  printed  in  1697,  which  are  trans- 
lated *  next  of  blood/  are,  in  the  first  place, '  le  plus 
prochein  de  sank,'  and,  in  the  next,  *  prochein  de  sank.' 
Taking,  as  I  do.  Lord  CoAe's  language  to  be  the  lan- 
guage of  the  law,  the  passages  in  Hensloe^s  Case,  show 
that,  in  the  language  of  the  law,  the  words  next  of  kin 
and  next  of  blood  are  synonymous. 


The  cause  now  came  cm  to  be  heard  for  further  direc- 
tions. 

Mr.  Cooper  and  Mr.  Heathfkld,  for  the  Plaintiffs  : 

The  one  third  of  the  testator's  residuary  estate,  which 
was  to  be  applied  according  to  his  widow's  will,  must 
go  according  to  the  Statute  of  Distributions;  for,  as 
she  made  no  appointment  of  it,  it  has  become  undis- 
posed of. 


With  respect  to  the  remainmg  two-thirds  of  the 
residue,  we  submit  that  the  next  of  kin  of  the  testator 
ex  parte  patem&f  at  the  death  of  his  widow,  and  not  at  his 
own  death,  are  entitled  ;  and  that  they  take  to  the  exclu- 
sion of  the  testator's  brothers  and  sister.  The  expres- 
sion :  ^'my  other  the  next  of  kin,"  clearly  excludes  the 
daughter  and  the  widow.  Besides,  the  prior,  life-mte- 
rests  given  to  the  widow  and  daughter,  make  this  case 
an  exception  to  the  general  rule  that  the  period  at 
which  the  next  of  kin  are  to  be  ascertained,  is  the  time 
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of  the  testator's  death.  Briden  v.  Hewlett  (e) ;  Janet  v. 
Colbeck(f);  Miller y. Eaton{gy,  2«/armaHonWill8(A); 
Holhway  v.  Holloway{i). 

Next,  the  grand-daughters  take  to  the  exclusion  of 
the  brothers  and  sister.  In  deciding  as  to  the  succes- 
sion to  personal  estate,  this  Court  always  follows  the 
Statute  of  Distributions,  except  so  far  as  its  application 
is  excluded  by  the  words  of  the  will.  .Ebruky  v. 
Young  (A).  Now,  in  this  case,  the  next  of  kin  of  the 
testator  who  are  to  take,  are,  his  next  of  kin  of  his 
paternal  line;  and,  therefore,  the  next  of  kin  of  his  ma- 
ternal line,  are  excluded ;  but,  exclusiye  of  them,  his 
next  of  kin  according  to  the  statute,  are  to  take :  and 
the  statute  prefers  the  lineal  descendants  of  the  de- 
ceased, however  remote,  to  his  collateral  relations,  how- 
ever near.  Consequently  the  Plaintiffs  in  this  case, 
being  the  grandchildren  of  the  testator,  are  entitled  to 
the  two  thirds  of  his  residue,  exclusive  of  his  brothers 
and  sister. 

Mr.Heathfield  added  that  the  words  in  the  will :  ''  at 
her  decease,'^  applied  to  the  two-thirds  of  the  residue  as 
well  as  to  the  one-third ;  and  that  as  the  persons  who 
were  to  take  the  one-third,  that  is  the  appointees  under 
the  vnll  of  the  widow,  could  not  be  ascertained  until  her 
death,  the  persons  who  were  to  take  the  two-thirds, 
were  to  be  ascertained  at  the  same  time. 

Mr.  Leuns,  for  the  personal  representative  of  the 
widow,  contended  that  she  took  an  absolute  interest  in 
the  one-third  of  the  residue.— -[The  Vice-ChanceUori  It 
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1843.  is  not  to  be  applied  according  to  her  disposal,  bat 

according  to  her  will.] — Mr.  Lewis :  At  all  events,  the 
widow's  representative  is  entitled  to  one-third  of  the 
T^    ^*  third,  under  the  Statute  of  Distributions. 

Mr.  Calvert,  for  the  representative  of  the  testator's 
daughter,  said  that  the  period  at  which  the  next  of  kin 
of  the  testator  were  to  be  ascertained,  was  his  own  death, 
at  which  time  his  daughter  was  his  sole,  lineal  descen- 
dant; Jennifigs  v.  Neuman^t);  Holloway  v.  HoUo- 
way ;  Sir  JoAn  Leach's  observations  on  Bird  Y.Wood (m) 
and  Briden  v.  Hewlett  («).  The  decision  in  Jones  v. 
Colbeckf  turned  on  the  peculiar  language  of  the  will 
and  on  the  word  '  relations,*  being  used  in  the  plural 
number.  In  Miller  v.  Eaton  Sir  William  Grant,  M.  R. 
decided  against  the  next  of  kin  at  the  testator's  death, 
because  they  were  expressly  provided  for  by  the  will. 
—[The  Vice-Chancellor :  In  that  case,  the  next  of  kin 
at  the  testator's  death,  were  his  two  sons;  and  he. 
directed  that,  in  case  both  of  them  should  die  in  the 
lifetime  of  his  widow,  his  residue  should  go  to  and  be 
divided  between  and  among  all  and  every  his  next  of 
kin.  The  words,  '  all  and  every,'  necessarily  meant 
more  than  two  persons.] — The  word,  '  other,'  has  been 

(/)  Jnte^  Vol.  X.  p.  319.        (m)  3  Sim.  &  Stu.  400. 

(n)  ISee  3  Myl.  &  Keen,  86.  Sir  John  Leach  there  says, 
that  the  report  of  Bird  v.  Wood  is  too  short,  and  that  the 
circumstance  that  governed  the  decision  in  that  case,  though 
noticed  in  the  statement,  ii  omitted  in  the  judgment. 

But  it  ia  not  easy  to  account  for  the  omission,  by  the 
Reporters,  of  an  important  circumstance  in  the  judgment, 
which  they  mentioned  in  the  statement,  unless  it  was  made 
by  the  learned  Judge  who  pronounced  the  judgment.  Every 
judgment  reported  by  S»  Sf  &  was  not  only  copied  from  Sir 
JoJm  Leach*s  book  of  judgments,  but  was  peiused  by  him  be- 
fore it  was  sent  to  press.     Jl^     a  r^  .^ . ^^7 
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relied  on  as  showing  that  the  testator  intended  to  exclude  1 843. 

his  daughter;  but  it  cannot  have  that  effect:  for  the      '        '        ' 
testator,  in  the  paragraph  in  which  he  uses  that  word.         Cooper 
mentions  his  wife  only,  and  directs  that,  at  her  death,        j^ 
one-third  of  his  residue  shall  go  according  to  her  will, 
and  the  other  two-thirds  to  his  other  next  of  kin. 
Therefore,  he  clearly  means  his  next  of  kin  other  than 
his  wife. 

The  Vice-Chancbllor  : 

It  is  perfectly  plain  that  the  testator  did  not  intend 
his  daughter  to  take  the  two-thirds  of  his  residue.  He 
gives  the  residue  of  his  effects  to  his  executrix  and 
executors,  in  trust  to  pay  and  apply  the  annual  pro-  . 
duce  thereof  for  the  use  of  his  wife  and  the  maintenance 
of  his  daughter,  during  her  minority  and  during  the  life 
of  his  wife;  and,  if  the  produce  amounted  to  120/.  a 
year,  the  daughter  was  to  be  paid  20/.  a  year  on  her 
attaining  21,  until  the  death  of  her  mother.  Then  the 
testator  says :  **  In  case  she  shall  survive  her  said 
mother,  my  will  and  mind  is  that  the  whole  of  my  said 
estate  and  property  shall  go  and  be  paid  to  my  said 
daughter  at  the  death  of  her  said  mother :  and  my  will 
and  mind  further  is  that,  in  case  my  said  wife  shall 
survive  my  said  daughter,  then  my  said  trustees  shall 
pay  the  whole  of  the  annual  produce  of  my  said  estate, 
to  my  said  wife,  for  and  during  the  term  of  her  natural 
life,  and  that,  at  her  decease,  a  third  part  be  paid  and 
applied  according  to  her  last  will  and  testament,  and 
the  other  two-thirds,  I  will  shall  go  and  be  paid  to  my 
other  the  next  of  kin  of  my  paternal  line."  Therefore 
it  is  plain,  to  demonstration,  that  the  persons  who  were 
to  take  the  two-thirds  after  the  death  of  the  mother, 
when  the  daughter  should  have  predeceased  her,  were 
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bis  other  next  of  kin  of  his  paternal  Une,  that  k,  his 
next  of  kin  of  bis  paternal  line  exclusive  of  his 
daughter. 

Mr.  Wakefield  and  Mr.  Faber,  for  the  Defendant  the 
testator's  brother,  said  that,  as  the  Court  had  decided 
that  the  representative  of  the  daughter,  was  excluded 
from  participating  in  the  two-thirds  of  the  residue,  the 
only  questions  remaining  to  be  argued,  were  whether 
the  Plaintiffs  were  entitled  to  share  in  the  two-thirds 
with  the  brothers  and  sister  of  the  testator,  or  whether 
the  brothers  and  sister  alone  were  entitled  to  the  two- 
thirds  ;  or,  in  other  words,  whether  the  persons  entitled 
to  the  two-thirds,  were  those  who  answered  the  descrip- 
tion of  the  testator's  next  of  kin  of  his  paternal  line, 
at  his  death  or  at  the  death  of  his  widow :  that  the 
general  rule  was  that,  where  a  gift  is  made,  by  a  tes- 
tator, to  his  next  of  kin  (even  after  a  life  interest  to  his 
sole  next  of  kin),  the  period  at  which  the  next  of  kin 
are  to  be  ascertained,  is  the  testator's  death :  that  that 
rule  ought  to  be  followed  in  the  present  case ;  for,  not 
only  was  there  no  ground  for  departing  from  it,  but 
there  was  a  reason  for  adhering  to  it;  inasmuch  as  the 
words  of  gift  used  by  the  testator,  were  in  the  present 
tense,  although  the  period  of  distribution  was  future. — 
[The  Vtce-Chancellor  I  Do  you  imagine  that  the  per^ 
sons  who  were  to  take  the  two-thirds  were  to  be  ascer- 
tained at  a  period  different  from  that  at  which  the  per- 
sons who  were  to  take  the  one-third,  were  to  be  ascer- 
tained ?] — If  the  period  at  which  the  parties  entitled  to 
the  two-thirds  are  to  be  ascertained,  is  the  death  of 
the  widow,  then  our  client  and  his  brother  are  entitled 
to  participate,  in  the  two-thirds,  equally  with  the 
Plaintiffs. 
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Mr.  Cooper,  in  reply,  said  that  the  perBons  who  were  to 
take  the  two-thirds  of  the  residue,  and  the  persons  who 
were  to  take  the  one-third,  were  all  to  be  ascertained  at 
the  same  time ;  and,  as  the  latter  coald  not  be  ascer- 
tained nntil  the  widow's  death,  the  former  must  be  ascer- 
tained at  that  time :  that  the  Plaintiffs  were,  exclusively, 
entitled  to  the  two-thirds,  notwithstanding  the  brothers 
stood  in  the  same  degree  of  relationship,  to  the  testator, 
as  they  did ;  for  the  succession  to  personal  estate  was  not 
always  regulated  by  the  degree  of  relationship :  that  the 
father  and  the  child  of  a  person  deceased,  were  each  of 
them  related  to  the  deceased  in  the  first  degree,  but  the 
child  was  preferred  to  the  father:  that  a  grandchild 
and  a  brother  stood  in  the  second  degree  of  relationship 
to  the  deceased,  but  the  grandchild  took  to  the  exclu- 
sion of  the  brother;  and  that  in  this,  as  in  every  other 
case  where  property  was  either  bequeathed  to  or  de^ 
volved  upon  next  of  kin,  tlie  Court,  in  deciding  as  to  the 
rights  of  the  different  claimants,  must  follow  the  Statute 
of  Distributions,  except  so  far  as  the  application  of  it 
might  happen  to  be  excluded  by  the  express  provisions  of 
the  will ;  and,  as  there  was  no  exclusion  of  the  statute, 
in  this  case,  except  with  regard  to  the  next  of  kin  ex 
parte  matemi,  the  Court  must  decide  that  the  Plaintiffs 
were  alone  entitled  to  the  two-thirds  of  the  residue,  they 
being  the  sole  next  of  kin,  ex  parte  patemA,  according 
to  the  statute. 


1843. 


COOPEE 
V. 

Dbhisoh. 


The  Vice* Chancellor: 
Supposing  it  to  be  reasonably  clear,  on  the  face  of  the 
will,  that  the  testator  meant  that,  if  the  daughter  died 
in  the  lifetime  of  her  mother,  the  persons  who  answered 
the  description  of  his  next  of  kin  of  his  paternal  line, 
should  be  ascertained  at  the  death  of  the  mother,  then 
this  question  arises:  whether  all  the  persons  who,  at 
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1843.  that  timei  were  the  next  of  kin  defactOf  must  not  take, 

notwithstanding  two  of  them  were  grandchildren,  and 
Cooper        ^j^^  ^^^  ^^^  brothers  of  the  testator, 
o. 

Dknison.  jf^^  ^|jg  principle  of  the  decision  in  Ebmley  v.  Yourtff, 

was  that  the  Court  must  consider  the  words,  ^'  next  of 
kin,"  as  describing  the  persons  who  are  to  take ;  that  is, 
it  must  not  look  at  the  Statute  of  Distributions  in  order 
to  ascertain  who  those  persons  are,  but  must  inquire 
who  are  the  next  of  kin,  irrespective  of  the  statute. 

If  then  I  adhere  to  the  decision  in  Elmsley  v.  Young. 
which  I  think  is  right,  I  have  only  to  consider  who  are 
the  persons  that  come  within  the  descriptive  words. 

The  Master  has  found  that  the  testator's  three  bro- 
thers and  his  sister,  were  his  next  of  kin  at  his  death, 
exclusive  of  his  daughter  (whose  claim  I  have  already 
disposed  of),  and  that  his  two  grandchildren,  and  his 
two  surviving  brothers,  were  his  next  of  kin  at  the 
death  of  his  widow.  Then  the  next  question  is  at  what 
time  are  the  persons  answering  the  description  of  next 
of  kin,  to  be  ascertmned  ? 
>. 

The  testator  has  given  the  whole  of  his  residue  to  his 
daughter,  after  his  wife's  death ;  but,  if  his  wife  should 
survive  his  daughter,  he  has  directed  the  whole  of  the 
produce  to  be  paid  to  his  wife  for  her  life,  and,  at  her 
death,  that  a  third  part  of  the  capital  shall  go  according 
to  her  will,  and  the  other  two-thirds,  to  his  next  of  kin 
of  his  paternal  line.  The  words,  therefore,  show  that  all 
the  persons  to  take  at  the  death  of  the  widow,  were  to 
be  simultaneously  ascertained ;  and,  therefore,  I  think 
that  the  persons  entitled  to  the  two-thirds  of  tlie  re- 
sidue, are  the  two  grandchildren  and  the  two  surviving 
brothers  of  the  testator. 
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Let  the  exceptions  taken,  by  the  Defendant  William 
Spencer  (the  testator's  brother),  to  the  Master^s  report, 
bearing  date  &c.  be  over-ruled  &c.  &c.  and  declare 
that,  subject  to  the  life  interest  therein,  by  his  will,  be- 
queathed to  his  wife  and  to  the  sum  of  20/.  a  year 
thereby  bequeathed  to  his  daughter,  in  the  events 
which  happened,  the  testator  died  intestate  as  to  one- 
third  part  of  the  residue  of  his  personal  estate  and 
effects,  and  that,  upon  his  death,  subject  as  aforesaid, 
such  equal  one-third  part  became  vested,  as  to  one- 
third  part  thereof,  in  the  testator's  widow,  and,  as  to 
the  remaining  two-third  parts  thereof,  in  his  daughter, 
as  his  next  of  kin ;  and  declare  that,  upon  the  decease 
of  the  widow,  the  remaining  two-third  parts  of  the  re- 
sidue became  vested  in  the  Plaintiffs  and  the  Defendant 
William  Spencer,  and  Joseph  Spencer  (the  testator's 
other  surviving  brother)  in  equal  shares,  as  the  nearest 
of  kin  of  the  said  testator  of  his  paternal  line  then 
living. 


1843. 


Cooper 
Dknisobt. 


304 


CASES   IN   CHANCERY* 


iSthaod  igth 
January. 


LEACH  V.  LEACH. 


John    OKINES    bequeathed    certain    leasehold 

houses,  to  his  sod,  John  Okines,  in  trust  to  pay  an 

annuity  of  200/.,  out  of  the  rent<i,  to  the  testator's 

daughter  Elizabeth  Ann,  the  wife  of  the  Defendant 

Thomas  Leach,  for  her  separate  use  for  her  life,  and, 

after  her  death,  to  Thomas  Leach,  to  enable  him  to^ 

maintain  and  educate  all  and  every  the  child  and  children 

an  annuity  to  a   ^y^^  ^-^  Elizabeth  Ann  Leach,  and  for  their  advance- 
trustee,  m  trust    •'.,.-         .,    ,  '       ,  ,      ,, 
to  pay  the  same  ment  in  ufe,  until  the  youngest  of  them  should  attaia 

to  his  daughter  21 ;  and,  in  case  Thomas  Leach  should  die  before  the 
younger  of  such  children  should  attain  21,  then  upon 
trust  for  John  Okines  to  apply  the  same  in  like  manner 
as  Thomas  Leach  was  thereby  directed  to  do :  and,  when 
the  youngest  of  such  children  should  have  attained  21, 

children  by  her,  then  upon  trust  to  sell  the  houses,  and,  after  paying  the 
expenses  of  the  sale,  to  divide  the  surplus  among  all 


Parent  and 

child. 

Maintenance. 

Account. 

Win. 

Construction. 

Testator  gave 


for  her  separate 
use  for  life,  re- 
mainder to  her 
husband  to 
enable  him  to 
maintain  his 


youngest  attain- 
ed 21 ;  and,  if 
the  husband 
should  die  be* 
fore  the  young- 
est child  at- 
tained 31,  then 
upon  trust  for 
the  trustee  to 
apply  the  an- 
nuity in  like 
manner  as  the 
husband  was 
directed  to  do. 
Held  (the 
daughter  being 
dead) that  the 
husband  was 

bound  to  apply  the  annuity  for  the  maintenance  of  the  children ; 
but  that,  if  be  maintained  them  properly,  they  would  not  be  enti- 
tled to  an  acQount  against  bim. 


and  every  such  child  and  children  as  should  be  then 
living,  share  and  share  alike. 

The  testator  died  in  1824.  His  son  duly  paid  the 
annuity  to  his  daughter,  until  February  1834,  when  she 
died  leaving  seven  children. 

The  bill  was  filed  by  three  of  the  children,  one  of 
whom  was  of  age,  and  the  two  others  infants,  against 
their  father  and  their  brothers  and  sisters,  and  against 
John  Okines,  the  son,  alleging  that,  since  their  mother's 
death,  their  father  had  married  again,  and  had  treated  his 
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cliildren  by  his  fonner  wife  with  ankindness  and  neglect, 
and  HiEul  applied  a  very  small  part  only  of  the  annuity 
for  their  maintenance  or  advancement  in  life,  but  had 
applied  by  far  the  greater  part  thereof  to  his  own  use. 
The  bill  prayed  for  an  account  of  the  sums  received 
by  Leach  in  respect  of  the  annuity  and  of  his  appli-* 
cation  thereof;  and  that  he  might  pay  into  Court  such 
part  thereof  as  had  not  been  properly  applied  by  him ; 
and  that  the  rights  and  interests  of  the  children,  in  the 
annuity,  might  be  declared ;  and  that  their  father  might 
be  restrained  from  receiving  the  annuity,  and  John 
Okines  from  paying  it  to  him ;  that  a  guardian  might 
be  appointed  of  the  infant  Plaintiffs,  and  a  proper 
allowance  be  made  for  their  maintenance* 


1843. 


Lbach 
LsAcn. 


The  father  said,  in  his  answer,  that  he  had  regularly 
received  the  annuity  since  his  first  wife's  death,  but 
that,  being  entitled,  as  he  had  been  advised,  to  re- 
ceive it  for  his  own  use  and  benefit  until  the  youngest 
child  should  attain  21,  he  had  not  applied  any  part 
<^it  for  the  maintenance  or  advancement  in  life  of  the 
children,  but,  as  he  submitted  he  was  entitled  to  do, 
had  mixed  the  whole  of  it  with  his  own  monies  and 
income,  and  applied  the  same  to  his  own  use:  but, 
nevertheless,  he  had,  at  a  considerable  expense,  main- 
tained, educated,  clothed,  brought  up  and  advanced  the 
children,  out  of  his  own  monies. 


Mr.  Bethell  and  Mr.  Elderton,  for  the  Plaintiffs, 
contended  that  Leach  was  a  trustee  of  the  annuity 
for  his  children,  and  that  he  had  no  interest  in  or 
power  over  it,  except  for  the  purpose  of  distributing 
it  amongst  his  children;  and  that  the  trust  for  the 
separate  use  of  his  wife  and  the  whole  frame  of  the  will, 
showed  that  he  was  not  intended  to  have  any  beneficial 


Leach 
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1843.  interest  in  the  annuity,  but  that  the  testator's  sole 
object  was  to  supply  him  with  the  means  of  fulfilling 
the  obligations  of  a  father  to  his  children.  They  relied, 
LsACH.  principally,  upon  Wetherell  v.  Wilson  (a).  They  cited 
also  Jubber  v.  Jubber  (6) ;  Woods  v.  Woods  (c) ;  Rippon 
V.  Norton  (d) ;  and  Page  v.  Way  («)• 

Mr.  Teed  and  Mr.  Speedy  for  Thomas  Leach  : 
All  the  chaiges  in  the  bill,  as  to  the  father  having 
neglected  his  children,  are  denied  by  the  answer  *. 

There  is  no  instance  in  which  the  Court  has  decreed 
a  father  to  account  to  his  children,  for  his  past  receipts 
in  respect  of  a  fund  given  for  their  maintenance.  If 
the  testator  intended  the  iather  to  be  a  trustee  of  the 
annuity  for  the  children,  why  did  he  direct  his  son 
to  pay  it  to  the  father?  Why  did  he  not  direct  his  son 
to  apply  it  for  their  maintenance  1  Where  a  fund  for 
the  maintenance  of  children  is  given  to  a  stranger  who 
is  under  no  legal  obligation  to  maintain  them,  the  Court 
will  declare  that  he  is  a  trustee  for  the  children :  but, 
where  the  fund  is  given  to  the  father  for  that  purpose, 
the  children  are  not  entitled  to  such  a  declaration. 
Here  thci  fund  is  first  given  to  John  Okines  in  trust  to 
pay  it  to  the  father ;  therefore,  Okines  and  not  the  father, 
is  the  trustee  of  it.  In  Benson  v.  WhUtam^f),  your 
Honor  says :  ''  I  am  not  aware  that  there  is  any  case, 
where  there  is  a  gift  to  a  party,  apparently,  in  terms 
which  would  make  him  the  taker,  so  as  to  have  a 

(a)  1  Keen,  80.  (</)  s  Beav.  63. 

(b)  Ante^  Vol.  IX.  p.  503.  {e)  3  Beav.  20. 

(c)  1  Myl.  &  Cr.  401.  (/)  AntCj  VoJ.  V.  p.  30. 

*  There  was  no  evidence  in  the  cause. 
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benefit,  and  words  have  been  connected  with  it  which 
express  the  reason  for  which  it  was  given,  such  as 
these :  '  to  enable  him  to  assist  such  of  the  children  of 
my  deceased  brother  Francis  Bemon^  as  be,  the  said 
Arthur  Benson,  shall  find  deserving  of  encouragement/ 
in  which  the  Court  has  held  that  a  trust  was  created 
for  those  persons.  The  cases  that  have  been  cited,  are 
cases  where  property  has  been  given  to  a  legatee,  with 
power  to  select  one  or  more  of  a  specified  class  of 
persons  to  take  the  property  after  the  decease  of  the 
legatee."  Berkeley  y.  Swinburne  (g);  Hadow  v.  Ha- 
dow(k);  Gilbert  Y.  Bennett  (i);  Hammond  Y.Neame{k); 
Andrews  v.  Partington  (/).  In  this  last  case,  the  Lord 
Chancellor  says :  *^  If  the  will  had  given  the  dividends 
to  the  father  for  the  maintenance  of  the  children,  it 
would  have  amounted  to  a  legacy  of  the  dividends  to 
the  father,  which  he  would  have  been  entitled  to,  though 
he  had  not  spent  half  of  it  in  the  children's  main- 
tenance.    I  know  of  no  middle  case." 


1843. 


Leach 

V. 

Leach. 


Mr.  R.  Perry  and  Mr.  Hood  appeared  for  the  other 
Defendants. 

The  ViCE-CuANCELLOR  : 

The  necessary  construction  of  the  words  of  the  will, 
is  that  the  testator  did  not  intend  the  father  to  take  the 
annuity  to  himself,  altogether  and  exclusively  of  any 
consideration  as  to  the  maintenance,  education  and  ad- 
vancement in  life  of  his  children.  The  testator  has  put 
a  clear  interpretation  on  his  own  words.  And,  if  there 
was  any  doubt  on  the  former  part  of  the  sentence,  the 


(g)  ^i?ftf,Vol.VI.p.6i3. 
(h)  ^ii/e,VoLIX.p,438. 
(i)  Ante^  Vol.  X  p.  371* 


(k)  1  Swans.  35. 
{l)  2  Cox,  223. 
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1843.  testator  has  removed  it  by  a  clear  expression  of  his 

intention  in  the  latter  part,  where  he  states  what  is  to 
Leach         ^  ^^^^  ^.^^  ^^^  ^^^  ^^^^  ^^  ^^^^^  ^^  ^^  father. 

LsACH.  ^^  ^^y^  *  *'  '^^  ^^^  ^^  ^^  Thomas  Leach  shall  die 
before  the  younger  of  snch  children  shall  attain  the 
said  age  of  21  years,  then  upon  trust  for  the  said  John 
OkineMy  his  executors  or  administrators,  to  apply  the 
same  as  the  said  Thomas  Leach  is  hereby  directed  to 
do."  By  those  words  he  has  put  an  interpretation  on 
the  language  of  the  prior  declaration. 

I  admit  that,  so  long  as  the  father  properly  maintains 
his  children,  they  are  not  entitled  to  call  upon  him  for 
an  account :  but  it  must  appear,  to  the  Court,  that  he 
has  properly  maintained  them. 

Declare  that  the  Defendant  T*  Leach,  the  husband  of 
Elizabeth  Ann  Leachy  is  bound  to  apply  the  annual  sum 
of  200/.  in  the  pkading$  mentioned^  in  the  maintenance 
and  education  of  all  and  every  the  said  children  of  the 
said  Elizabeth  Ann  Leach,  and  for  their  advancement 
in  life  until  the  youngest  of  the  said  children  shall 
attain  the  age  of  21  years :  Refer  it,  to  the  Master,  to 
inquire  and  state  whether  the  said  T  Leach  has  applied 
the  same  in  the  maintenance,  education  and  advance- 
ment in  life  of  all  and  every  the  said  children,  with 
liberty  to  state  special  circumstances :  Order  the  De- 
fendant John  Ohines,  the  trustee  of  the  said  annuity,  to 
pay,  to  the  said  Defendant  Thomas  Leach,  the  sum  of 
200/.,  being  the  amount  of  the  arrears  of  the  said  an- 
nuity now  due  fiom  him,  to  the  said  Defendant  T.  Leach, 
up  to  the  25th  of  December  1842,  and  all  future  pay- 
ments of  the  said  annuity,  as  they  accrue  due,  for  the 
purposes  aforesaid :  And  for  the  better  discovery  of  the 
matters  aforesaid,  the  parties  are  to  produce,  before  the 
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said  Master,  on  oath,  all  books  &c.  and  to  be  examined 
on  interrogatories,  and  reserve  further  directions  and 
costs;  and  any  of  the  parties  are  to  be  at  liberty  to 
apply  &c. 


1843. 


Leach 
Leach. 


ELLISON  V.  ELWIN. 

ELWIN  V.  WILLIAMS. 

SAME  V.  HURLOCK. 


V 


1843: 

a3d  and  ii4th 
January; 

and 
1st  April. 

Husband  and 

toife. 
Chose  in  adim. 


Under  the  will  of  F.  Potter,  who  died  in  1700,  one 

moiety  of  his  residuary  personal  estate,  consisting  of 

stock  in  the  funds  Sic.  was  vested  in  trustees,  in  trust 

for  his  daughter  Sarah,  the  wife  of  Robert  JEUison,  for  By  articles  en- 

her  separate  use,  for  her  life,  and,  after  her  death,  in  J^Trnwriaffe  of 

trust  for  Sarah,  her  daughter,  absolutely,  but  subject  to  a  female  infant, 

the  payment  of  one-half  of  the  income,  to  Robert  Ellison  »he  and  her  in- 
g,  ,    .       .  tended  husband 

for  his  life,  if  he  survived  his  wife.  agreed  to  as- 

sign, on  her 
In  October  1812  an  indenture  (being  articles  of  attaining  21, 

agreement  in  contemplation  of  the  marriage  of  Sarah,  deceased  grand- 

the  daughter,  then  an  infant  of  the  age  of  nineteen,  with  father's  resi- 

Ralph  Nicholson)  was  made  between  Nicholson  of  the  ^"?7  ^^^®  ^® 
^  which  she  was 

first  part,  Ellison  and  wife  of  the  second  part,  Sarah,  entitled  under 

the  daughter,  of  the  third  part,  and  certain  trustees  of  ^e  trusts  of  his 
the  fourth  part,  whereby  it  was  agreed  between  the  par-  j,,  ^J^g^  fo^       ' 
ties,  and  Sarah,  the  daughter,  for  herself,  her  heirs  &c.  themselves  and 
and  Nicholson,  for  himself,  his  heira  &c.  and  for  his  Jid"^£*Ae' 
intended  wife,  covenanted  with  the  trustees,  that  in  case  lady  had  at- 
tained at,  a 

settlement  was  made  in  pursuance  of  the  articles :  but  before  the 

settled  property  was  transferred  to  the  trustees,  the  husband  died. 

Held  that  the  wife's  right  to  the  property  by  survivorship,  was 

not  barred. 
Vol.  XIII.  Y  ^^>^A      -     /4^^fr 


^^^^0^Tv^  y^,  ^^ 


-^-^  t/yTf. 


c^ 
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the  settlement  was  made  and  her  interest  in  half  of 
her  moiety  of  the  testator's  stock,  had  become,  by  her 
mother's  death,  an  interest  in  possession,  her  interest  in 
the  other  half  was  expectant  on  her  father's  death ;  and 
the  assignment  made  by  the  settlement  (being,  in  fact, 
the  act  of  her  husband  alone)  could  not  affect  her  right, 
by  survivorship,  to  her  chose  in  action,  even  if  her 
interest  had  been  wholly  in  possession. 


Mr.  Anderdon  and  Mr.  Spurrier,  for  some  of  Mrs. 
JVichoUon*s  children  who  were  infants,  said  that,  before 
Homsby  v.  Lee{b)  and  Purdew  v.  Jackson  (jc)  were 
decided  by  Sir  Thomas  Plumer,  it  had  been  the  opmion 
of  the  Profession  that  there  was  no  difference  as  to  the 
effect  of  an  assignment  by  a  husband,  of  his  wife's 
chose  in  action,  for  valuable  consideration,  whether  the 
interest  of  the  wife  was  in  possession  or  in  reversion  : 
that,  in  consequence  of  the  decisions  in  those  cases,  it 
was  now  too  late  to  contend  that  the  husband's  assign- 
ment, though  for  valuable  consideration,  would  pass 
a  chose  in  action  in  which  his  wife  had  merely  a  rever- 
sionary interest;  but  Sir  Thomas  Plumer  did  not  decide 
and  did  not  intend  to  decide  anything  except  as  to  a 
reversionary  interest :  that  the  Lord  Chancellor^a  deci- 
sion in  Honner  v.  Morton  (d)  proceeded  precisely  on  the 
same  ground ;  and  the  commencement  of  the  judgment 
showed  that  his  Lordship  did  not  mean  to  carry  Sir 
Thomas  P/timer's  doctrine  one  step  further :  "  This  fund 
was  a  chose  in  action  of  the  wife ;  it  was  her  reversionary 
chose  in  action.  Whether  the  husband  has  the  power 
of  assigning  his  wife's  reversionary  interest  in  a  chose 
in  action,  is  a  question  which  has  been   repeatedly 

H)  a  Madd.  i6.  (c)  1  Run.  1. 

(d)  3  Russ.  65. 


Ellisov 

V. 
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agitated,  and  has  excited  considerable  interest  both  at  1843. 

law  and  in  equity.  At  law  the  choses  in  action  of  the 
wife  belong  to  the  husband,  if  he  reduces  them  into  pos- 
session; if  he  does  not  reduce  them  into  possession,  Elwiv. 
and  dies  before  his  wife,  they  survive  to  her.  When 
the  husband  assigns  the  chase  in  action  of  his  wife,  one 
would  suppose,  on  the  first  impression,  that  the  assignee 
would  not  be  in  a  better  situation  than  the  assignor;  and 
that  he,  too,  must  take  some  steps  to  reduce  the  subject 
into  possession,  in  order  to  make  his  title  good  against 
the  wife  surviving.  But  equity  considers  the  assign- 
ment by  the  husband  as  amounting  to  an  agreement 
that  he  will  reduce  the  property  into  possession;  it 
likewise  considers  what  a  party  agrees  to  do  as  actually 
done :  and,  therefore,  where  the  husband  has  the  power 
of  reducing  the  property  into  possession,  his  assignment 
of  the  chose  in  action  of  the  wife  will  be  regarded  as  a 
reduction  of  it  into  possession.  On  the  other  hand, 
I  should  also  infer  that,  where  the  husband  has  not 
the  power  of  reducing  the  chose  in  action  into  posses- 
sion, his  assignment  does  not  transfer  the  property,  till, 
by  subsequent  events,  he  comes  into  the  situation  of 
being  able  to  reduce  the  property  into  possession ;  and 
then  his  previous  assignment  will  operate  on  his  actual 
situation,  and  the  property  will  be  transferred  :'*  that  that 
passage  showed  that  the  Lord  Chancellor  did  not  mean 
to  extend  the  doctrine  to  cases  where  the  chose  in  action 
either  was  capable  of  being  reduced  into  possession  at 
the  time  of  the  assignment,  or  became  so  during  the 
coverture ;  Salisbury  v.  Newton  (e),  and  Oarforth  v. 
Bradley  (/),  where  Lord  Hardunche,  adverting,  towards 
the  conclusion  of  his  judgment,  to  the  case  of  the  wife 
surviving,  says  that  an  assignment,  by  her  husband,  of 

ie)  1  Eden,  370.  (/)  s  Vea.  675;  see  678. 

z2 


314 


CASES    IN   CHANCERY. 


1843- 


Ellison 

V. 

Elwih. 


her  chose  in  aciiotiy  for  valuable  consideration,  would  be 
good  against  the  wife :  Bush  v.  Dalway  (g) ;  2  Roper 
on  Husband  and  Wife  (A).  In  Johnson  y,  Johnson  {i) 
Sir  T,  Plumer,  M.  R.,  concedes  the  point  which  we  are 
now  contending  for.  He  says :  "  The  next  question  is, 
what  is  the  effect  of  the  assignment  upon  this  fund, 
which  was  in  Court  and  belonged  to  a  married  woman  ? 
The  doctrine  on  this  subject  stands  on  the  peculiar 
principles  of  the  Court*  If  it  were  now  a  new  point,  i 
would  be  diflScult  to  understand  how  the  assignee  could 
be  in  a  better  situation  than  the  husband  himself;  for 
the  assignment  does  not  reduce  it  into  possession ;  it 
still  remains  a  chose  in  action ;  and  its  being  a  chose  in 
action,  gives  the  wife  a  right  by  survivorship.  But  it  is 
too  late  to  consider  this  :  for  it  is  decided  that  an  assign- 
ment for  valuable  consideration,  being  a  disposition  of 
the  property,  is  sufficient  to  bar  the  right  of  the  wife 
surviving.     Lord  Carteret  v.  Paschal  (A)." 

Mr.  Cripps  appeared  for  the  adult  children  of  Mrs. 
Nichokon,  but  took  no  part  in  the  argument. 

Mr.  K.  Parker,  Mr.  Stinton,  Mr.  Paynter,  Mr.  Hum- 
phry and  Mr.  Blower,  appeared  for  the  other  parties. 

The  Vice-Chancellor  : 

Before  I  part  with  this  case,  I  will  look  through  all 
the  authorities  from  the  beginning  to  the  end.  I  confess 
that,  at  present,  I  have  a  strong  impi^ssion  on  my 
mind,  that  there  is  no  case  in  which  the  Court  has  held 
the  wife's  right  by  survivorship  to  be  barred,  where  the 
husband  has,  for  a  valuable  consideration,  assigned  his 


{g)    1    Vez.    19.       S.  C. 
3  Atk.  530. 

(h)  Jacob's  edit.  p.  37. 


(1)  1  Jac.  &  Walk.  476. 

(k)  3  P.  w.  197. 
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wife's  equitable  chose  in  action^  which  was  capable  of 
being  reduced  into  possession  at  the  time^  and  has  died 
before  the  assignee  has  attempted  to  reduce  it  into  pos- 
session. 


1843. 


Ellisok 

0. 
Elwik. 


The  Vicb-Chancellor  : 

After  repeated  discussion,  in  the  case  of  Purdew  ▼. 
Jackson,  before  Sir  Thomas  Plumer  and  by  Sir  Thomas 
himseify  he  said :  **  After  this  repeated  consideration  of 
the  subject,  I  still  continue  of  opinion  that  all  assign- 
ments, made  by  the  husband^  of  the  wife's  outstanding 
personal  chattel,  which  is  not  or  cannot  be  then  reduced 
into  possession,  whether  the  assignment  be  in  bank- 
ruptcy, or  under  the  Insolvent  Acts,  or  to  trustees  for 
payment  of  debts,  or  to  a  purchaser  for  valuable  consi- 
deration, pass  only  the  interest  which  the  husband  has 
subject  to  the  wife's  legal  right  by  survivorship  (/)." 

In  that  case,  Mrs.  Bolton  being  entitled  to  a  share  of 
SL  per  cents,  after  the  death  of  Isabella  Purdew,  she 
and  her  husband  executed  an  assignment  of  her  share, 
to  Rose^  for  valuable  consideration.  Then  Bolton,  the 
husband,  died.  Afterwards,  Isabella  Purdew  died ;  and 
the  question  was  whether  Rose  was  entitled  to  the  share, 
or  Mrs.  Bolton  and  those  who  claimed  under  her.  And 
Sir  Thomas  Plumer,  in  conformity  with  what  he  had 
before  said,  decided  that  Rose  was  not  entitled,  but 
that  the  share  belonged  to  Mrs.  Bolton  and  those  who 
claimed  under  her. 


1st  April. 


Precisely  the  same  question  arose  in  Honner  v.  Mor- 
ton (m),  and  the  present  Lord  Chancellor  decided  in  the 


(/)  1  Rus8.  70. 


(m)  3  Russ.  65. 
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same  way.    Upon  the  question  that  arose  in  those  two 
cases  I  must  consider  the  law  as  settled. 

In  the  course  of  the  first  argument  in  Purdew  v. 
Jackson,  the  Master  of  the  Rolls  put  this  question: 
*'  Is  there  any  case  in  which,  the  husband  having 
assigned  the  wife's  present  choge  in  action  and  having 
died  before  the  assignee  obtained  possession  of  it,  the 
assignee  prevailed  over  the  surviving  wife(ii)."  The 
leading  counsel  on  both  sides,  one  of  whom  was  the 
present  Lord  Chancellor  of  Ireland,  said  : ''  We  believe 
that  such  a  case  has  not  occurred."  A  note  to  the 
report  seems  to  call  in  question  the  accuracy  of  that 
answer,  and  it  refers  to  the  case  of  The  Earl  of  So/if- 
bury  V.  Newton  and  to  the  case  of  Bates  v.  Daudy,  of 
which,  besides  the  report  in  Atkyns,  one  statement  is 
given  in  a  note  to  Purdew  v.  Jackson,  at  page  S3,  and 
another  in  a  note  to  Honner  v.  Morton,  at  page  72. .  It 
appears,  from  the  report  of  The  Earl  of  Salisbury  v. 
Newton,  in  1  Eden,  that  the  only  point  made  by  the 
counsel  for  the  widow,  was  that  she  was  entitled  to 
have  a  settlement ;  and,  as  to  Bates  v.  Dandy,  Lord 
Lyndhurst,  in  3  Russ.  p.  72,  observes  that  no  doubt 
could  be  entertained  as  to  the  husband's  power  over 
the  property :  and  the  application  of  that  case  to  the 
present  question,  rests,  not  on  the  decree,  but  on  a  e&'c- 
tum  which  was  wholly  unnecessary  for  the  decision  of 
the  actual  points  which  were  before  the  Court :  so  that 
the  answer  of  the  counsel  was,  in  substance,  correct. 
As  to  the  case  of  Lord  Carteret  v.  PaschaUp),  on 
which  Mr.  Anderdon  seemed  to  lay  great  stress,  it 
actually  was  decided  on  the  ground,  not  that  the  hus- 
band could  assign  his  wife's  chose  in  action,  but  that  he 


(n)  1  Russ.  ig. 


(o)  3  P.  W.  197. 
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might  assign  her  interest  in  land  in  the  nature  of  an 
equitable  extent  under  Lord  Cowper^s  decree.  And  it  is 
also  observable,  from  what  is  stated  in  page  199,  that 
Lord  King  appeared  to  be  of  opinion  that,  if  the  wife's 
chose  in  action  was  not  reduced  into  possession  during 
the  husband's  life,  it  survived  to  her  as  against  his 
assignee* 
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It  is  useless  to  be  always  travelling  over  the  same 
ground.  I  consider  the  principle  laid  down  by  Sir 
Thomas  Plumer  and  twice  aflSrmed  by  the  Lord  Chan- 
cellor, to  be  decisive  of  the  present  question.  Whether 
the  husband  dies  in  the  lifetime  of  the  tenant  for  life, 
whereby  the  chose  in  action  cannot,  as  against  the  wife, 
be  reduced  into  possession,  or  whether  he  survives  and 
dies  before  it  is  reduced  into  possession,  the  same  result 
must,  in  my  opinion,  follow :  and  the  consequence  is 
that,  in  the  present  case,  a  declaration  must  be  made 
that  Mr.  Nicholson's  covenant,  which  might  operate  as 
an  assignment,  does  not  now  affect  that  portion  of  the 
choses  in  action  of  bis  wife,  which  was  not  reduced  into 
possession  in  his  lifetime. 


z  4 
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HARRINGTON  v.  HARRINGTON. 


1843: 

17th  lyid  34th 

February. 

' * ' 

Appointment. 

Power, 

WilL 

Construction, 

7  miL  4  4- 

1  Vict.  c.  26, 

i.  37. 

A  married  lady, 
having  power, 
under  her  set- 
tlement, to  dis- 
pose of  real  and 
personal  pro- 
perty, to  which 
her  husband 
was  entitled  for 
his  life ;  and 
her  husband 
having  agreed, 
subsequently  to 
the  marriage, 
that  certain 
other  personal 
property  should 
be  disposed  of 
by  her  in  such 
manner  as  she 
thought  proper, 

made  a  will  commencing  as  follows :  <'  I  Ann  B.,  the  wife  of  IV.  B., 
bi^  the  authority  of  my  morriage  urtiilesy  do  make  this  my  last  will 
and  testament.  Whereas  my  husband  is  entitled  to  the  whole  of 
the  rents  and  profits  of  my  estates,  both  real  and  personal,  during 
his  life :  from  and  after  the  decease  of  myself  and  my  husband, 
1  do  hereby  give  &c."  1  he  testatrix  then  proceeded  to  dispose 
of  the  property  comprised  in  her  settlement:  and,  after  appoint- 
ing executors,  she  gave  all  the  rest,  residue^  and  remaifidcr  of  her 
property^  both  real  and  personal,  to  G.  H.  Held  that  the  will  was 
an  appointment  of  the  property  comprised  in  the  post-nuptial 
agreement,  as  well  as  of  that  comprised  in  the  settlement. 


•/ 


1  HE  bill  stated  and  the  answers  admitted  that,  in  the 
year  1841  and  prior  to  the  date  and  execution  of  the 
memorandum  after  mentioned,  Ann  Battell  the  wife  of 
the  Rev.  William  Battell,  both  since  deceased,  became 
seised  in  fee,  as  heiress-at-law  of  Jannett  Walmsley^  of 
certain  real  estates  situate  at  Preston,  in  Lancashire : 
that  her  husband,  being  desirous  that  she  should  have 
the  absolute  power  and  right  of  disposition  of  all  such 
real  estates  and  the  proceeds  thereof,  executed  the  fol- 
lowing memorandum  in  writing :  **  I  the  undersigned, 
the  Rev.  William  Battell,  hereby  declare  it  to  be  my 
wish  and  intention  to  renounce  any  marital  right  which 
I  may  or  can  have  or  be  supposed  to  have,  to  the 
monies  which  shall  arise  or  be  produced  from  the  pro- 
perty in  Preston,  Lancashire,  which  descended  to  my 
wife  as  heiress-at-law  of  the  late  Miss  Jannett  IVahnS" 
ley,  deceased ;  and,  in  order  to  effectuate  such  intention, 
I  hereby  agree  and  declare  that  the  said  monies,  when 
payable,  shall  be  received  and  taken  by  my  said  wife,  and 
shall  be  applied  and  disposed  of  by  her  in  such  manner 
as  she  may  think  proper.     As   witness  my  hand    this 
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Harrington 

V. 


15th  day  of  September  1841."     The  bill  next  stated  1843. 

that,  very  shortly  after  the  date  and  execution  of  the 
memorandum,  the  real  estates  to  which  Mrs.  Battell  so 
became  entitled  as  aforesaid,  were  sold,  and  the  produce  Harrihotok. 
thereof  was  laid  out,  by  her  direction,  in  the  purchase, 
in  her  name,  of  exchequer  bills  to  the  amount  of  2,000/., 
which  were,  with  the  privity  and  approbation  of  her 
husband,  deposited  by  her  at  her  bankers,  and  there 
carried  to  her  separate  account :  that  the  interest  of  the 
exchequer  bills  was,  from  time  to  time,  either  paid  by 
the  bankers,  to  Mrs.  Battell,  to  her  separate  use,  or  was 
carried,  by  them,  to  her  separate  account:  that  Mr. 
Battell  made  his  will,  bearing  date  the  16th  day  of 
October  1841,  and  appointed  his  wife  and  the  Defend- 
ants Henry  Thomas  Davies  and  Thomas  William  Har- 
ring  ton,  his  executors :  that,  besides  the  power  or  right 
of  disposition  so  given  or  reserved  to  her  by  the  memo- 
randum, Mrs.  Battell  was,  at  the  time  of  making  her 
will  after  mentioned,  entitled  to  a  general  power  of 
appointment,  limited  or  reserved  to  her  by  the  settlement 
made  on  her  marriage  with  Mr.  Battell,  bearing  date  the 
3d  of  October  1808,  over  certain  stock,  monies,  and 
freehold  and  copyhold  estates  comprised  in  the  settle- 
ment; and  that  she  duly  made  and  published  her  will 
bearing  date  the  16th  of  November  1841,  and  which 
was  to  the  purport  or  effect  following :  I  Ann  Battell 
the  wife  of  the  Rev.  William  Battell,  hy  the  authority 
of  my  marriage  articles,  do]  make  this  my  last  will 
and  testament  Whereas  my  husband  is  entitled 
to  the  whole  of  the  rents  and  profits  of  my  estates, 
both  real  and  personal,  during  his  life :  from  and  after 
the  decease  of  myself  and  my  husband,  I  do  hereby 
give  and  devise  and  bequeath  to  my  godson,  Henry 
George  Harrington  (the  Plaintiff),  all  my  freehold 
lands,  tenements  and  premises  at  Tickhill  in  the  county 
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1843.  of  York,  to  him  and  to  his  heira  for  ever.  I  give  and 
bequeath  to  Mr.  Oeorge  Leewcrthy  HuUand,  all  my 
ABRiNOTOK  cQpyjjQid  lands,  tenements  and  premises  situate  at  Cho' 
Harbikoton  P^^^^V^  *"*^  Thames,  in  the  manor  of  Wdhffield  in  the 
county  of  Ycrk,  which  have  been  surrendered  to  the  uses 
of  ray  will,  for  his  life,  and,  after  his  death,  to  his  children 
by  his  present  wife.  After  my  just  debts  and  funeral 
expenses  are  paid,  I  give,  to  Frances  Caroline  Matilda 
the  wife  of  Captain  Harrington,  1,000  /.  (The  testatrix 
then  gave  other  pecuniary  legacies  in  like  terms,  and  dis- 
posed of  her  household  furniture,  linen,  and  plate.)  I  do 
hereby  constitute  and  appoint  Captain  Thomas  William 
Harrington  and  Francis  Henry  Thomas,  esq.  executors  of 
this  my  will ;  and  I  do  hereby  give  to  each  of  them  300/. 
upon  condition  nevertheless  that  they  shall,  within  six 
months  after  the  decease  of  myself  and  my  husband, 
take  out  a  probate  of  this  my  will  and  duly  execute  the 
same :  and  the  rest,  residue  and  remainder  of  my  property, 
both  real  and  personal,  I  hereby  give  to  Henry  George 
Harrington. 

Mrs.  Battell  died  on  the  20th  day  of  September  1842 ; 
and  Mr.  Battell  died  on  the  SOth  of  the  same  month ; 
and  their  wills  were  proved  by  their  executors  respec- 
tively. Mrs.  BattelTs  executors  sold  the  exchequer 
bills  and  received  the  produce,  together  with  the  interest 
thereon,  which  was  in  the  hands  of  her  bankers ;  but 
they  refused  to  pay  over  the  same  to  the  Plaintiff 
except  under  the  direction  of  the  Court 

The  bill  prayed  that  it  might  be  declared  that,  under 
the  memorandum,  Mrs.  Battell  became  entitled  to  the 
absolute  right  or  power  to  dispose  of  the  exchequer 
bills  and  the  interest  accrued  thereon,  as  part  of  her 
separate  estate ;  and  that  her  will  was  an  effectual  exer- 
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cise  of  such  right  or  power ;  and  that  the  Plaintiff  had,  1843, 

consequently,  become  entitled  to  the  whole  of  the  pro- 
duce of  the  exchequer  bills  and  interest,  and  that  her 
executors  might  be  ordered  to  pay  the  same  to  the  Plain-    n^mnNoxoN, 
tiff:  or  that  the  interest  of  the  Plaintiff  and  all  other 
persons  therein  might  be  ascertained  and  declared. 

The  Defendants,  Thomas  WilUam  Harrington  and 
Francis  Henry  Thomas,  Mrs.  BattelV%  executors,  sub- 
mitted, to  the  judgment  of  the  Court,  whether  the 
memorandum  did  or  was  intended  to  confer,  on  Mrs. 
Battell,  an  actual  power  or  right  to  dispose  of  the  ex- 
chequer bills,  as  part  of  her  separate  estate ;  and  whe- 
ther the  same  was  a  good,  valid  and  subsisting  power 
at  the  time  when  she  signed  her  will,  without  any  re« 
ference  as  to  whether  she  should  or  not  survive  her 
husband ;  and  whether  her  will  operated  as  a  valid  and 
effectual  exercise  of  all  powers  which  were,  in  any 
manner,  vested  in  her;  and  whether  the  exchequer 
bills  and  interest  passed  under,  and  the  right  to  the 
same  became  immediately  vested  in  the  Plaintiff,  by 
virtue  of  her  will  as  an  execution  of  the  power ;  and 
whether  the  Defendants  had  no  right  to  rec^ve  and  no 
title  to  retain  the  same. 

The  Defendant  Davies,  one  of  Mr.  BatteWs  execu- 
tors, submitted  that  the  memorandum  did  not  actually 
confer  any  absolute  right  or  power  upon  Mrs.  Battell^ 
to  dispose  of  the  said  exchequer  bills  and  interest,  by 
any  will  or  testamentary  disposition  thereof  during  the 
lifetime  of  her  husband ;  and  tbat«  her  husband  having 
survived  her,  her  will  became  wholly  inoperative  as  to 
the  exchequer  bills  and  interest:  that,  even  if  Mrs. 
Baitell  had  any  right  or  power  to  dispose  of  the  ex* 
chequer  bills  and  interest  by  any  will  or  testamentary 
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1843.         disposition,  her  will  was,  expressly  and  exclusively,  con* 
'     fined  to  the  stock,  monies  and  freehold  and  copyhold 
^^^^  estates  over  which  a  power  of  disposition  was  reserved 

Uabrimoton  ^  ^®^  ^y  ^^^  settlement,  and  that  the  same  did  not 
extend  to  any  other  property :  and  that,  under  the  cir- 
cumstances aforesaid,  the  exchequer  bills  and  interest 
were  wholly  undisposed  of  by  her  and  formed  part  of 
her  personal  estate. 

The  cause  now  came  on  to  be  heard  as  a  short  cause. 

After  the  pleadings  had  been  opened,  the  Vice-Chan- 
cellar  asked  the  Plaintiff's  counsel  at  what  time  and  by 
whom  the  estate  at  Preston  had  been  sold  :  and,  the 
counsel  not  being  instructed  upon  those  points.  His 
Honor  postponed  the  hearing  of  the  cause  until  the 
particulars  inquired  after,  had  been  ascertained. 

34th  Feb.  The  following  information  was  now  communicated  to 

the  Court. 

The  estate  was  sold,  by  private  contract,  by  Mrs.  BcU^ 
teWs  order,  on  the  9th  of  October  1841,  having  been 
previously  advertised  and  offered  for  sale,  by  public 
auction,  on  the  0th  of  the  preceding  month.  It  was 
conveyed  to  the  purchaser  by  lease  and  release,  by  Mr. 
and  Mrs.  Battell  and  Mr.  Harris  the  surviving  trustee 
under  Miss  Wafmsley^s  will,  by  which,  in  1826,  she 
devised  her  real  estate  to  Harris  and  William  Cross, 
since  deceased.  To  hold  to  the  use  of  certain  persons  all 
of  whom  died  in  Miss  Tf^a/ms/e^'s  lifetime.  Miss  Wabns* 
ley  died  in  Januaiy  1839;  leaving  Mrs.  Battell  her 
niece  and  only  surviving  relative,  and  who,  thereupon, 
became  entitled  to  all  her  real  and  personal  property. 
The  sale  was  actually  advertised  at  the  time  when  the 
memorandum  of  the  16th  of  September  1841  was  signed. 
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Mr.  Betkell  and  Mr.  Hetherington,  (ot  the  Plaintiff,  1843, 

said  that,  under  the  memorandum  of  September  1841, 
Mrs.  Battell  had  power  to  dispose  of  the  proceeds  of 
the  sale  of  the  Preston  estate,  in  such  manner  as  she 
might  think  proper ;  and  that  Cartels  y.  Kenrick  (a) 
decided  that  a  married  woman  having  a  power  to  dis- 
pose of  property,  might  make  an  effectual  disposition 
of  it,  notwithstanding  she  referred  neither  to  the  power 
nor  to  the  property :  and  that  all  doubt  upon  the  point, 
if  any  still  remained,  was  removed  by  the  recent  Act 
for  amending  the  laws  with  respect  to  wills,  7  Will.  4  & 
1  Vict.  c.  26  (6)  :  and  that  now  there  could  be  no  doubt 
that  the  residuary  gift  in  Mrs.  BatielVs  will,  was  an 
effectual  appointment,  to  the  Plaintiff,  of  the  exchequer 
bills  in  which  the  proceeds  of  the  sale  had  been  in* 
rested. 

Mr.  Wakefield,  Mr.  Stinton  and  Mr.  Elderton,  for 
the  Defendants,  said  that  there  were  two  questions  in 

(a)  Ante,  Vol.  IX.  p.  443. 

(6)  The  37th  sect,  enacts  that  a  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in 
any  place  or  in  the  occupation  of  any  person  mentioned  in 
his  will,  or  otherwise  described  in  a  general  manner,  shall  be 
construed  to  include  any  real  estate  or  any  real  estate  to  which 
such  description  shall  extend  (as  the  case  may  be),  which 
he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  toilii  and,  in  like 
manner,  a  bequest  of  the  personal  estate  of  the  testator,  or 
any  bequest  of  personal  property  described  in  a  general 
manner,  shall  be  construed  to  include  any  personal  estate, 
or  any  personal  estate  to  which  such  description  shall  ex- 
tend (as  the  case  may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  toilL 
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^843.         the  case,  first,  whether  Mrs.  Battell  had  any  power  to 
dispose  of  the  proceeds  of  the  sale,  and,  secondly,  if  she 
^^  had  the  power,  whether  she  had  exercised  it — [The 

Habrimotov.  f^ice^CIioncellor :  Is  not  a  will,  a  manner  of  disposing  of 
property  ?] — Supposing  that  she  bad  the  power,  her  will 
is  not  a  good  execution  of  it.  For,  at  the  commence- 
ment of  it,  she  says,  expressly,  that  she  makes  it  by  the 
autharUy  of  her  tnarriage  articles ;  and,  therefore,  it  fs 
evident  that  she  did  not  intend  it  to  be  an  execution  of 
any  other  power,  or  to  operate  upon  any  property  ex- 
cept that  which  she  had  power  to  dispose  of  under  her 
marriage  articles.  And,  that  being  so,  the  Court  can 
not  hold  that  the  will  is  a  good  execution  of  any  other 
power ;  inasmuch  as :  '^  a  contrary  intention  appears 
by  the  will.'' 

The  Vice-Chancbllor  : 

As  I  understand  this  case,  Mrs.  Baiteli  had  a  power, 
under  her  marriage  settlement,  to  dispose  of  the  freehold, 
copyhold  and  personal  estate  therein  comprised :  and,  at 
the  commencement  of  her  will,  she  says  that  she  makes 
it  by  the  authority  of  her  marriage  articles.  The  fact 
is  that  she  had  two  powers,  one  under  her  marriage  set- 
tlement, and  the  other,  under  the  memorandum  of  the 
16th  of  September  1841.  Then,  after  havrng  disposed 
of  the  real  and  personal  estate  comprised  in  the  settle- 
ment, she  appoints  executors ;  and  then  says :  **  And 
all  the  rest,  residue  and  remainder  of  my  property,  both 
real  and  personal,  I  hereby  give  to  Jffenry  George  Har- 
ringtoft"  Now,  the  construction  contended  for  by  the 
counsel  for  the  Defendants,  would  prevent  that  residuaiy 
clause  from  having  any  effect  whatever^.      But  I  can 

*  It  did  not  appear  that  the  testatrix  had  disposed,  by 
the  particular  devises  and  bequests  in  her  will,  of  the  tohole 
of  the  property  which  she  had  power  to  appoint  by  virtue  of 
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not  think  that  that  is  the  right  construction:  and,  there- 
fore, I  shall  declare  that  the  exchequer  bills  passed  by 
the  will  of  Mrs.  Battell. 

her  settlement :  but,  on  the  contrary,  the  Defendants  stated, 
in  their  answers,  that  they  believed  that  the  personal  pro- 
perty which  she  had  power  to  appoint  under  her  settlement, 
was  more  than  sufficient  to  satisfy  her  funeral  and  testa- 
mentary expenses,  debts  and  legacies.  The  will  too  afforded 
an  argoment  (in  addition  to  those  adduced  by  the  Defend- 
ants' counsel),  that  it  was  not  intended  to  be  an  exercise  of 
any  power  except  that  reserred  by  the  settlement,  namely, 
that  the  legacies  to  the  executors  were  given  on  condition 
that  they  proved  the  wi]l  within  a  certain  time  qfier  ike 
death  of  the  husband,  who  had  a  life  interest  under  the 
settlement. 
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BEFORE  THE 
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JUMPSEN  V.  PITCHERS.  V 

It  having  been  reFeired  to  the  Master,  to  inquire  and 
state  whether  a  good  title  could  be  made  to  certain 
freehold  tenements  which  the  Plaintiff  had  agreed  to 
sell  to  the  Defendanti  the  Master  reported  in  the 
negative. 


1843: 
I8t  March. 

Statute  of 
Limitations, 

c.  27. 

Title. 

Length  of  Time. 


It  appeared,  on  the  hearing  of  exceptions  taken  by 
the  Plaintiffs  to  the  report,  that  the  Plaintiffs  made 
out  their  title  through  one  Ebns  Foster,  to  whom 
Thofnas  Jones  and  Sarah  his  wife  (whose  maiden  name 
was  Harris),  conveyed  the  tenements,  by  lease  and  re- 
lease dated  the  3d  and  4th  of  September  1772,  in  obe- 
dience to  a  decree  of  the  Court  made  in  a  suit  of  Cole 
V.  Harris.  The  marriage  of  Mr.  and  Mrs.  Jones  took 
place  subsequently  to  the  decree ;  and  the  release  re- 
cited it  and  contained  a  covenant,  oa  the  part  of  Jones, 

the  purchaser  may  have  been  in  poasessioo  for 
years. 

Vou  XIII.  A  A 


If  husband  and 
wife,  being 
seised  in  ^e  in 
right  of  the  wife, 
convey  to  a 
purchaser,  by 
deed  without 
fine ;  the  wife, 
if  she  survives, 
and,  if  not,  her 
heir,  may,  on 
the  husband's 
death,  recover 
the  land,  not- 
withstanding 
more  than  furty 
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1843.  that  he  and  his  wife  would  levy  a  fine  of  the  tenement) 
to  Foster  \  but  it  did  not  appear  that  the  fine  was  ever 
levied,  nor  was  it  shown  at  what  time  the  coverture 
between  and  Mr.  and  Mrs.  Jones  determined. 


JUMFSEN 

Pitchers. 


The  counsel  having  declined  to  take  a  case  for  the 
opinion  of  a  court  of  law, 

Mr.  Bethell  and  Mr.  Addis,  in  support  of  the  excep- 
tion, said,  first,  that  the  conveyance  to  Foster  was  made 
more  than  seventy  years  ago,  and,  as  the  possession  had 
gone  according  to  that  conveyance,  for  so  great  a 
length  of  time,  the  Court  ought  to  presume  that  the 
fine  which  Jones  and  wife  had  agreed  to  levy,  was 
actually  levied. 

Secondly,  they  cited  Doe  v.  Bramston  (a),  in  which 
case  a  husband  and  wife  abandoned  the  possession  of 

(a)  3  Adol.  &  £11.  G3.  See  Sir  £.  Sugden*B  observations 
on  that  case,  a  Vend.  &  Purch.  347  et  seq.  That  learned 
author  puts  a  case  similar  to  the  one  reported  in  the  text, 
and  makes  the  following  remarks  upon  it :  '*  The  decision  in 
Doe  V.  Bramston  may  be  held  to  govern  a  case  which  fre- 
quently occurred  before  fines  and  recoveries  were  abolished, 
and  will,  no  doubt,  still  of^en  arise.  I  allude  to  a  conveyance 
by  husband  and  wife,  of  her  {ee  simple  estate,  by  a  con- 
veyance not  operative  to  bind  her  :  the  operation  of  such  a 
conveyance  was  to  pass  the  husband's  interest  in  his  marital 
right,  or  as  tenant  by  the  curtesy,  as  the  case  might  be, 
and  the  wife,  or  her  heir,  was  entitled  to  recover  upon  the 
determination  of  that  estate;  from  which  time,  but  not  before, 
time  ran  against  them.  It  may  he  considered  difficult  to 
distinguish  that  cnse  from  Doev,  Bramston^  where  possession 
follows  the  conveyance;  for  that  decision  has  established 
that  a  married  woman  is  within  the  first  case  provided  for  by 
the  third  section,  and,  therefore,  time  will  run  against  her 
if  she  and  her  husband  discontinue  the   possession:   and. 
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property  of  which  they  were  seised  in  right  of  the  wife, 
and  the  Court  of  Queen's  Bench  held  that  an  action  of 
ejectment  brought  by  the  eldest  son  of  the  husband  and 
wife  after  their  deaths,  was  barred  under  the  17th  section 
of  the  Statute  of  Limitations  (3d  &  4th  W.  4,  c.  37),  inas- 
much as  the  abandonment  of  possession  took  place 
more  than  forty  years  before  the  action  was  commenced. 
They  added  that  it  was  no  longer  requisite,  in  order  to 
bar  an  ejectment,  that  the  possession  of  the  Defendant 
should  be  adverse ;  but  it  was  sufficient  if  the  persons 
under  whom  the  Plaintiff  claimed,  had  left  the  posses^ 
sion  vacant,  and  the  Defendant  had  entered  and  conti- 
nued in  possession  for  the  required  number  of  years : 
and  if,  as  was  decided  in  Doe  v.  Bramstan,  the  quitting 
of  possession  by  the  husband  in  the  lifetime  of  the  wife, 
and  possession  for  forty  years  by  the  Defendant,  was 
sufficient  to  bar  the  wife  and  those  who  claimed  under 
her,  how  much  stronger  was  the  present  case,  where  the 

although  she  is,  from  her  disability,  within  the  savings,  yet 
that  her  right  will  not  endure  beyond  the  forty  years,  not- 
withstandii^  that  her  husband  himself  lived  beyond  that 
period ;  her  right  .was  not  considered  to  be  saved  by  the 
continuance  of  his  estate  by  the  curtesy,  and  adverse  pos' 
sesaoUf  in  the  old  sense,  xoas  not  deemed  requisite.  Now,  in 
the  case  supposed,  the  wife  would  equally  quit  the  possession, 
and  her  rights  would  be  saved  to  the  same  extent,  viz.  for 
forty  years ;  and  it  certainly  is  difficult,  consistently  with  the 
above  decision,  to  allow  her  any  further  time.  But  still, 
although  now  adverse  possession  is  not  necessary,  thire  is  a 
marked  distinction  between  a  conveyance  and  a  mere  vacant 
possession ;  for,  after  the  conveyance,  the  husband  could  not 
enter  against  his  own  act,  and  the  wife  would  have  no  right 
to  do  so  in  respect  of  her  estate ;  so  that  she  might  be  barred 
altogether  if  her  husband  lived  beyond  forty  years,  without 
having  had  any  power  to  recover.  It  may  well  be  held, 
therefore,  that,  where  there  is  a  cowoeyanccy  the  ca^c  is  not 
governed  by  Doe  v.  BramstonJ* 
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and  there  had  been  possession  under  the  decree  for  up- 
wards of  seventy  years? 


JUMPSEN 

V, 

Pitch  Eas. 


Mr.  Stuart  and  Mr.  Spurrier,  in  support  of  the  re- 
port, said,  first,  that  a  fine,  beii^  matter  ot  record^  could 
not  be  presumed  by  the  Court :  secondly,  that,  in  Doe 
T.  Bramston,  there  was  a  discontinuance  of  possession 
by  the  husband  and  wife,  according  to  the  language  and 
spirit  of  the  statute ;  but,  m  the  case  before  the  Court, 
there  had  been  no  discontinuance  of  possession;  a  party 
bad  been  in  possession  under  a  conveyance,  which,  so 
far  as  the  interest  of  the  husband  was  concerned,  was 
a  rightful  conveyance :  that  the  occupation  of  a  tenant 
under  a  lease  for  lives  at  a  fine  without  rent,  might  be 
held  to  bar  the  lessor  or  his  heir,  if  the  possession 
of  Foster  and  those  who  derived  title  under  him,  was 
held  to  bar  the  heir  of  Mrs.  Jones ;  that  Sir  jE.  Sugden, 
in  his  observations  on  Doer.  Bramston,  made  a  marked 
distinction  between  a  possession  under  a  rightful  aliena- 
tion, and  a  possession  in  the  case  of  a  vacancy  (b) ;  and 
that  Lord  Denman,  C.  J.,  said,  in  the  case  cited,  that,  if 
the  persons  actually  in  possession,  could  be  shown  to 
have  held  under  him  through  whom  the  Plaintiff  claimed, 
the  possession  of  the  former,  might  be  regarded  as  the 
possession  of  the  latter ;  that  that  dictum  showed  that, 
if  the  present  case  bad  been  before  the  Court  of  Queen's 
Bench,  the  Court  would  not  have  held  that  Mrs.  Jones's 
heir  was  barred  by  the  statute,  for  the  possession  of 
Foster  and  those  who  claimed  under  him,  ought  to  be 
regarded  as  the  possession  of  Jones  and  wife  and  those 
who  claimed  under  them. 

(6)  Sec  the  preceding  note. 
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Mr.  Bethell,  in  reply : 

The  case  of  a  demise  for  lives,  has  no  application  to 
the  present ;  the  possession  of  the  lessee  is  not  distinct 
from  the  possession  of  the  lessor ;  but,  here,  the  posses- 
sion o(  Foster  was  distinct  from  the  possession  ot  Jones. 
In  the  case  put,  neither  dispossession  nor  discontinuance 
of  possession,  according  to  the  language  and  spirit  of 
Uie  Act,  can  have  any  existence.  An  alienee  does  not 
hold  either  as  tenant  to  or  under  the  alienor.  He  holds 
through,  not  under  the  alienor ;  a  distinction  which  has 
not  been  sufficiently  attended  to  by  the  counsel  on  the 
other  side.  There  is  no  ground  for  the  distinction,  made 
by  Sir  E,  Suffden,  between  the  case  of  a  conveyance 
made  by  the  husband,  and  the  case  of  his  leaving  the 
possession  vacant.  The  reason  given  for  the  distinction, 
is  that,  in  the  latter  case,  the  husband  may  enter,  but,  in 
the  former,  he  has  disabled  himself  from  entering.  Upon 
the  whole,  I  submit  that  there  is  no  distinction  between 
this  case  and  the  case  of  Doe  v.  Bramston. 


1843. 


JUHPSEK 
V, 

Pitchers. 


The  ViceXhancellor: 

The  question  in  this  case  arises  upon  the  application 
of  the  decision  in  Doe  v.  Bramston  to  the  present  case. 


I  must  say  that,  in  my  opinion,  there  is  a  very  mate- 
rial distinction  between  the  case  of  a  husband  and  wife 
making  the  possession  derelict,  as  it  was  in  the  case  of 
Doe  V.  Bramston,  and  the  case  where  the  husband  and 
wife  are  seised  in  fee  in  right  of  the  wife,  and  the  hus- 
band, by  a  conveyance  which  does  not  bind  the  wife, 
purports  to  convey  the  fee.  Because  the  effect  at  law, 
is  that  that  conveyance  merely  passes,  to  the  grantee  of 
the  husband,  that  estate  which  he  had  and  might  have 
held  during  the  continuance  of  the  coverture.     And  I 
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cannot  but  think  that,  in  that  case,  the  right  of  the  wire 
would  come  within  the  fourth  description  of  interest  in 
the  third  section  of  the  Statute  of  Limitations :  ''  And 
when  the  estate  or  interest  claimed  shall  have  been  aii 
estate  or  interest  in  reversion  or  remainder^  or  other 
future  estate  or  interest,  and  no  person  shall  have 
elaimed  the  possession  or  receipt  of  the  profits  of  such 
land  or  the  receipt  of  such  rent  in  respect  of  such  estate 
or  interest,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  possession.^    Because 
the  real   effect  of  the  husband's  conveyance  is  not, 
strictly  speaking,  to  create  a  remainder  or  reversion, 
but,  by  passing  the  interest  which  he  at  law  had  during 
the  coverture  in  the  freehold  and  inheritance  of  his  wife, 
a  future  estate  or  interest  arises  to  the  wife,  or  to  the 
heir  of  the  wife  if  she  predeceases  her  husband,  upon 
the  determination  of  the  coverture:    and  then,  as  I 
understand  the  statute,  the  forty  years,  or  the  time  for 
bringing  the  action,  would  commence  from  the  time 
when  the  coverture  determines.  - 1  apprehend  that  the 
wife  and  her  husband,  have,  all  along  during  the  cover- 
ture, the  freehold  and  inheritance  in  her  right;  and  if 
the  husband  chooses  to  convey  the  estate  during  the 
coverture,  still  the  inheritance  remains  as  it  was  before ; 
but  with  this  circumstance,  that,  upon  the  determina* 
tion  of  the  coverture,  the  futwe  estate,  that  is  to  say, 
that  estate  which,  in  a  certain  sense,  was  future,  imme- 
diately takes  effect  in  possession  in  the  wife,  if  she  is 
the  survivor,  or  in  the  heir  of  the  wife,  if  she  predeceases 
her  husband.    And,  therefore,  1  apprehend  that  that 
would  be,  "  the  future  estate  or  interest "  in  respect  of 
which  the  party  might   immediately  bring  an   action 
and  recover  possession  against  any  person  who  hap- 
pened to  be  in  possession. 
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The  case  before  me  is  not  a  case  of  relinquishment, 
but  the  case  of  an  actual  conveyance  which  the  hus- 
band might  lawfully  make :  and  I  cannot  imagine  that 
there  is  any  resemblance  between  a  case  where  there  is 
merely  an  abandonment  of  the  possession,  whereby  no 
estate  passes  from  the  husband  and  wife,  that  is  to  say, 
no  .estate  passes  by  any  act  of  the  husband,  and  a  case 
like  the  one  now  before  me,  where  the  act  of  the  hus- 
band has  such  an  effect  upon  the  whole  inheritance, 
that,  upon  the  determination  of  the  coverture,  the  right 
remains  in  the  wife  if  she  survives,  or  in  her  heir,  if  she 
predeceases  her  husband. 


1843. 


JUMPSEV 

V. 

Pitchers. 


Now,  if  the  wife  had  died  in  the  lifetime  of  the  hus- 
band, then  we  should  have  had  to  consider  what  dis- 
abilities might  have  affected  the  heir,  and  so  on;  or,  if 
the  husband  had  died  living  the  wife,  we  should  then 
have  had  to  consider  whether  she  was  under  any  dis- 
ability: but,  inasmuch  as  it  is  not  found  when  the 
coverture  did  determine,  my  opinion  is  that  it  is  quite 
impossible,  in  such  a  state  of  things,  to  coincide  with 
the  Master  who  has  found  that  the  parties  cannot  make 
a  good  title. 


And  I  must  say  that  I  do  not  conceive  that  I  am  at 
all  infringing  upon  the  opinion  expressed  by  the  Court 
of  Queen's  Bench ;  because  I  observe  that  my  Lord 
Denman  says :  ''  If  the  persons  actually  in  possession 
could  be  shown  to  have  held  under  him  through  whom 
the  Plaintiff  claims,  the  possession  of  the  former  might 
be  regarded  as  the  possession  of  the  latter;  but,  in  this 
case  there  was  not  a  single  fact  from  which  such  an 
inference  could  be  drawn."  I  admit  that  the  very  terms 
used  by  Lord  Denman^  do  not  exactly  apply  to  the 
case  before  me  \  but  the  slightest  amplification  of  his 
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1 843.  Lordship's  language  would  show  that  his  opinion  would 

have  suited  the  yery  case  that  is  now  before  me;  be- 
cause  my  opinion  is  that  Foster ^  who  took  by  conveyance 
Pitchers  '^^  Jones  and  his  wife,  was  a  person  who  did  hold 
under  Jones^  by  means  of  the  lawful  estate  which  Jomes 
could  create,  and  the  creation  of  which  had  the  effect  of 
making  that  which  was  the  wife's  present  estate,  a 
future  estate  within  the  meaning  of  the  fourth  descrip- 
tion in  the  third  section  of  the  Statute  of  Limitations. 
Therefore  it  must  be  referred  back  to  the  Master  to 
review  his  report 


After  the  judgment  had  been  pronounced,  office 
copies  of  certain  orders  &c«  in  Cole  v.  Nash^  were  pro- 
duced, from  which  it  appeared  that  Foster  paid  his 
purchase-money  into  Court  and  was  let  into  posses- 
sion of  the  tenements,  before  the  marriage  of  Mr.  and 
Mrs.  Jones*.  Upon  which  his  Honor  intunated  that 
the  case  fell  within  the  principle  of  Doe  v.  Bramston, 
and  made  an  order  allowing  the  exception,  and  referring 
it  back  to  the  Master  to  review  his  report  f* 

*  Although  Mrs.  Jones  was  mentioned  in  the  orders  by  her 
maiden  name,  the  fact  was,  that  the  marriage  took  place  on 
the  14th  of  July  1772,  on  which  day  the  report  of  Foster 
being  the  purchaser  of  the  tenements,  was  absolutely  con- 
firmed. 

f  The  counsel  for  the  exceptant  submitted  that  the  ex- 
ception ought  not  to  be  allowed,  as  it  asserted  that  the 
Master  ought  to  have  certified  that  a  good  title  had  been 
shown  to  the  tenements.  The  Vice- Chancellor  said  that  he 
considered  that  assertion  to  be  surplusage,  and  that  he  did 
not  mean  to  intimate  that  a  good  title  had  been  shown. 

On  the  second  reference,  the  orders  &c.  in  Cole  v.  Nash 
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It  is  submitted^  however*  that  his  Honor  cannot  be  1 843. 

considered  to  have  decided  that  the  title  was  good, 
inasmuch  as  the  effect  of  the  orders  in  Cole  v.  Nash 

V, 

and  of  what  had  taken  place  under  them,  was  not      Pixchkus. 

argued  ;  nor  indeed  were  those  orders,  regularly,  before 

the  Court.    Had  it  been  otherwise,  it  might  have  been 

contended,  perhaps,  that  the  rightful  title  which  Foster 

acquired  by  the  conveyance,  prevented  the  forty  years 

from  running  during  the  continuance  of  that  title,  that 

is,  during  Joneses  life. 


were  produced,  and  the  Master  then  reported  in  favour  of 
the  title.  The  Defendant  excepted  to  the  report.  The 
exception  was  argued  before  Vice-Chancellor  Knight  Bruce^ 
who  considered  the  objection  founded  on  the  irregularity  of 
the  proceedings  in  Coie  v,  Nash,  to  be  an  objection,  not  of 
title  but  of  conveyance,  and  over-ruled  the  exception.  See 
1  Collyer*8  Reports,  13. 

N.B. — The  PlaintifTs  name  was  sometimes  spelt  Jumpsen, 
and,  sometime?,  Jumpson,  as  in  Mr.  Colly er's  report. 
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1843 :  ROBERTS  V.  ROBERTS.  ^ 

7th  and  8th 

>   ^T^'    *  John  Roberts  made  his  win  dated  the  22d*  of 

Legacy.  March  IBOO,  and,  after  directing  his  debts,  funeral  ex- 

Exoneratton  of  penses  and  the  charges  of  proving  his  will  to  be  paid, 

WilL  ^y  ^^^  executors  and  executrix,  out  of  his  personal  estate. 

Construction,  he  gave  to  James  Bishop,  John  Cruttenden  and  Thomas 

T   tflto        e  Sawyer,  his  manor  and.  farm  called  Borezell,  and  other 

to  the  children  estates    which  he   particularly  described    and    men* 

of  his  daughter,  tioned  to  be  then  in  his  own  occupation;   and  also 

3  OCX)  //  to  be  ^^'  ^'^  ready  money,  securities  for  money,  boohrdebts, 

paid  and  pay-  household  goods  and  furniture,  plate,  linen,  china,  farm" 

t  f  h^  ^  ^^  *'^^*  ^^^  utensils,  and  all  other  his  real  and  personal 

manors,  mes-  estate,  to  bold  the  same  to  the  uses  &c.  thereinafter 

suages  &c.,  and  expressed  (that  is  to  say),  to  the  intent  and  purpose 

and  charged  ^^^^  ^'^  ^^^^  might  have  the  free  use  and  occupation  of 

the  same  to  his  capital  messuage  called  Borezell,  and  such  part  of 

and  with  tr^  j^j^  household  goods  and  furniture,  plate,  linen,  china 

accordingly.  and  other  effects,  as  his  trustees  should  consider  neces- 

Held  that  the  g^^y  {q^  jje^  comfort  and  convenience,  during  her  life, 

al^  out  of  the    ^^  ^  ^^^  ^^  ^^^  should  continue  his  widow : 
testator's  real 

^¥e?toS^after  "  ^"^  *^^  ^  ^®  ^^^^^  ^"^  purpose  that  she  shall 
giving  an  an-  and  may,  by  and  out  of  the  said  manor,  messuages,  lands, 
nuity  to  his  woodlands,  hereditaments  and  personal  estate,  or  by  and 
his  real  estates  ^^^  of  such  part  or  parts  thereof  as  my  said  trustees  shall 
to  trustees  in       deem  most  proper  and  consistent  with  the  true  meaning  of 

trust  to  pay  the  ^^^  ^y  ^m  receive,  during  her  life,  or  so  lone  as  she 
annuity  there-  J        ^  *  d  & 

out,  and  gave 

his  wife  powers  of  distress  and  entry  on  his  estates.  He  then 
devised  his  estates  in  strict  settlement,  subject,  expressly,  to  the 
annuity  and  to  the  powers  of  distress  and  entry.  Held  neverthe- 
less, taking  the  whole  of  the  will  together,  that  the  testator's 
personal  estate  was  primarily  liable  to  pay  the  annuity. 
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shall  continue  my  widow,  one  annuity  or  clear  yearly 
sum  of  300 /.y  she  maintaining,  educating  and  bringing 
up  my  8on  John  Roberts,  and  Buch  other  child  or  chil- 
dren as  I  may  hereafter  have.'* 

The  testator  then  empowered  his  wife,  in  case  the 
said  annuity  or  yearly  sum  should  be  in  arrear  for  thirty 
days,  to  distrain,  and,  in  case  it  should  be  in  arrear  for 
sixty  days,  to  enter  upon  and  receive  the  rents  and  pro- 
fits of  all  or  any  part  of  his  said  matior,  messuages  ^c. ; 
and  he  declared  that  the  annuity  so  limited  in  use  to 
his  wife,  and  the  other  provision  made  for  her  by  his 
will,  were  given  and  limited  to  her  in  bar  of  all  dower 
and  thirds  which  she  could  claim  out  of  any  manors, 
messuages  8cc.  whereof  he  then  was  or,  at  the  time  of 
his  decease,  should  be  seised;  and  that,  within  six 
calendar  months  after  his  decease,  she  should  execute 
such  release  of  all  dower  and  thirds  which  she  might 
be  entitled  to  out  of  his  said  manor,  messuages  &c.,  or 
out  of  his  personal  estate,  as  his  trustees,  or  the  per- 
son then  entitled  to  his  said  manor,  messuages  &c. 
under  the  limitations  in  his  will,  should  require ;  and, 
in  case  she  should  refuse  so  to  do,  or  should  marry 
again,  that  all  the  gifts,  bequests  and  provisions  in  his 
will,  for  her  benefit,  should  cease. 

**  And  as  to,  for  and  concerning  jaf  said  manor, 
messuages  &c.  hereinbefore  devised  to  the  said  James 
Bishop,  Johi  Cruttenden  2Lnd  Thomas  Sawyer,  (subject 
to  the  residence  of  my  said  wife  in  my  said  capital 
messuage  called  Borezell,  and  charged  and  chargeable 
with  the  said  annuity,  or  so  much  and  such  a  proportion 
thereof  as  my  said  trustees  shall,  in  their  discretion,  think 
prudent  to  lay  on  the  same  consistent  with  the  true 
meaning  of  this  my  will,  and  to  the  several  powers  and 
remedies  given    and  provided   for  securing  the   said 
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1843.  annuity)  to  the  use  of  my  son  John  Roberts  and  his 

assigns^  upon  his  attaining  the  age  of  twenty-one  years, 

Roberts       f^^  j^j^  jj^^  „    r^^^  testator  then  made  limitations  to  the 

X), 

Roberts  ^^^  *"^^  other  sons  of  his  son  in  tail-male,  and  to  his 
own  second  and  other  sons,  and  to  other  persons  (one  of 
whom  was  the  Plaintiff  )i  for  their  lives,  on  their  attain- 
ing twenty-one,  with  remainder  to  their  first  and  other 
sons  in  tail-male;  and,  in  making  each  of  those  limita- 
tions, he  repeated  the  words :  *^  subject  and  charged  as 
aforesaid/'  He  next  directed  that  such  farming  busi- 
ness as  he  should  be  engaged  in  at  his  death,  on  the 
devised  estates,  should  be  continued,  by  his  trustees, 
until  his  son,  John,  should  attain  twenty-one,  and,  in 
case  of  his  son's  death  under  that  age^  then  until  the 
person  next  in  remainder  should  attain  that  age;  it 
being  his  intention  that  no  remainder-man  under  the 
limitations  of  his  will,  should  come  to  the  possession  of 
his  said  manor,  messuages  &c.,  until  he  should  have 
attained  twenty-one.  And  he  entreated  his  trustees, 
as  soon  as  conveniently  might  be  afler  his  decease,  to 
cause  an  inventory  to  be  made  of  his  farming  stocky 
goods,  chattels f  ready  money ^  securities  for  money,  and  all 
his  other  effects,  in  order  to  enable  them  the  better  to 
satisfy  themselves  of  the  advantages  resulting  from  the 
said  business.  And  he  empowered  them,  during  the 
minority  of  his  son  John,  and,  in  the  event  of  his  death 
under  twenty-one,  then  during  the  minority  of  the  per- 
son next  in  remainder  under  the  limitations  of  his  will, 
and  so  on,  from  time  to  time,  until  one  of  the  persons 
in  remainder  should  attain  twenty-one,  to  fell,  as  well 
for  sale  as  for  repairs  of  any  of  the  buildings  belonging 
to  his  said  estates,  such  timber  as  they  should  think 
prudent,  and  to  place  out  the  money  arising  by  such  sale 
on  Government  or  real  security,  in  their  names,  and  he 
directed  that  the  principal  and  interest  thereof  should  be 
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considered  as  part  of  his  personal  estate,  and  be  sub-  1843. 

ject  to  the  bequests  and  dispositions  thereof  therein 
mentioned. 


And  as  for  and  concerning  all  and  smgular  his  per- 
sonal estate  thereinbefore  bequeathed  to  the  trustees, 
he  declared  that  the  same  was  so  bequeathed  to  them 
upon  trust  to  invest  such  part  thereof  as  should  not 
consist  of  farming  stock,  either  on  Government  or  real 
security,  and,  out  of  the  interest  thereof  and  the  profits 
of  his  farming  business  during  the  period  that  the 
same  should  be  carried  on  by  his  trustees,  in  the  first 
place,  to  pay  the  annuity  or  yearly  sum  of  300/.  there* 
inbefore  provided  for  his  wife,  and  to  invest  the  overplus 
of  such  interest  and  profits,  in  order  that  the  same  might 
accumulate  for  the  purposes  thereinafter  mentioned: 
which  were,  in  the  event  of  his  having  one  or  more 
daughters,  to  pay  1,000  /.  to  each  of  them  on  their  at- 
taining twenty-one ;  and,  in  the  eveuX  of  his  having  two 
or  more  sons  who  should  attain  that  age,  to  divide  the 
residue  of  his  personal  estate  amongst  them  equally ;  and 
in  the  event  of  his  having  no  son  who  should  attain 
twenty-one,  then  to  pay  the  whole  of  his  personal  es- 
tate, subject  to  his  wife*s  annuity ,  or  to  such  a  proportion 
thereof  as  his  trustees  should  think  proper  to  charge  the 
same  with^  consistent  with  the  true  meaning  of  his  will, 
to  bis  daughters  equally,  on  their  attaining  twenty-one : 
but  if  his  son  John  or  any  of  his  after-born  son  or  sons 
should  die  without  leaving  a  son,  but  leaving  a  daughter 
or  daughters,  then,  in  the  event  of  the  testator  not  leav- 
ing any  daughter,  to  divide  the  whole  of  his  said  personal 
estate,  subject  as  aforesaid ,  amongst  the  daughter  and 
daughters  of  his  sons  in  equal  shares.  And,  after  pro- 
viding for  the  indemnity  and  reimbursement  of  his 
trustees,  he  appointed  his  wife,  his  trustees  and  his  son 
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John  npon  his  attaining  a  competent  age^  execntriz  and 
executors  of  his  will ;  and  he  committed  the  guardian- 
ship of  his  son  and  any  after-bom  children,  to  his  wife 
during  their  minority,  in  case  she  should  so  long  con* 
tinue  his  widow. 


The  testator  made  a  codicil  dated  the  4th  of  April 
1809,  by  which  he  directed  his  trustees  to  permit  his 
son  John  Roberts  to  carry  on  his  farming  business,  for 
his  own  use  and  benefit,  when  he  should  attain  the  age 
of  eighteen  years ;    and   appointed   the  trustees  joint 
executors  of  his  will,  and  guardians  of  his  children 
during  their  minorities :  and  he  appointed  his  wife,  dur- 
ing her  widowhood  only,  and  his  son  John  Roberts^ 
overseers  of  his  will,  and  requested  them  to  see  the 
same  duly  performed.     The  testator  then  expressed 
himself  as  follows  :  ''  And  whereas  I  hare,  by  my  said 
will,  given,  devised  and  bequeathed  to  my  said  wife, 
Charlotte  Roberts,  one  annuity  or  clear  yearly  rent  or 
sum  of  300/.,  for  her  life  or  so  long  as  she  6hall  remain 
my  widow,  subject  to  the  maintenance,  education  and 
bringing  up,  thereout,  of  my  said  son  John  Roberts 
and  of  such  other  child  or  children  as  I  might  there- 
after have;   now  my  will  is  that  my  said  wife  shall 
not  be  subject  to  the  maintenance  of  any  or  either  of 
my  children  in  respect  of  her  said  annuity,year^  rent'- 
charge,  or  sum  of  3002.,  but  only  to  their  education  and 
clothing;  nor  shall  my  said  son  John  Roberts  be  entitled 
to  any  provision  for  education,  clothing  or  otherwise, 
from  ray  said  wife,  from  and  out  of  her  said  annuity  or 
yearly  rentcharge  of  300/.,  after  he  shall  attain  the  age 
of  eighteen  years  and  shall  take  upon  himself  my  farm- 
ing business  as  aforesaid :  and  my  will  is  that  my  afore- 
said trustees  shall  carry  on  my  farming  business  until 
my  said  son  shall  attain  his  said  age  of  eighteen  years. 
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and  pay  and  apply  the  profits  and  produce  thereof^  or  so 
oiuch  thereof  as  shall  be  sufficient  for  that  purpose,  for 
and  towards  the  maintenance^  but  not  education  and 
clothing*  of  all  and  every  my  children,  in  such  manner 
as  they  shall  think  proper,  and  place  out  the  residue  of 
such  profits  and  produce  (if  any),  together  with  such 
part  of  my  personal  estate  as  is  directed  to  be  placed 
out  at  interest  by  my  said  will,  upon  such  security  or 
securities,  and  to  and  for  such  ends,  intents  and  pur- 
poses, and  upon  such  trusts  as,  in  and  by  my  said  will, 
is  mentioned  and  directed  concerning  the  profits  and 
gains  of  my  said  farming  business  and  my  said  personal 
estate  thereby  directed  to  be  placed  out  at  interest  as 
aforesaid.  But  my  will  nevertheless  is  that  the  divi- 
dends, mterest  and  produce  of  the  monies  so  to  be  placed 
out  at  interest,  shall  be  paid  and  applied  by  my  said 
trustees,  if  necessary,  for  and  towards  the  maintenance 
of  all  other  my  children  except  my  son  John,  during 
their  respective  minorities,  in  such  manner  as  my  said 
trustees  shall  think  proper:  and  if  it  shall  happen 
that  the  annuity,  yearly  rent  or  sum  of  300  /.,  shall  be 
determined  by  the  death  or  second  marriage  of  my  said 
wife,  during  the  minority  of  any  or  either  of  my  chil- 
dren, then  I  direct  that  the  profits  and  produce  to  be 
received,  by  my  said  trustees,  from  my  farming  business, 
and  the  dividends,  interest  and  produce  of  the  said 
trust  monies,  shall  also  be  paid  and  applied  for  the 
education  and  clothing  of  all  and  every  my  children,  or 
such  of  them  as  shall  be  under  the  age  of  twenty-one 
years. 
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"And  I  give,  devise  and  bequeath,  unto  my  daughter 
Charlotte  Roberts^  for  her  life,  in  addition  to  what  I 
have  given  to  any  daughter  or  daughters  by  my  said 
will,  one  annuity  or  clear  yearly  rent  or  sum  0/200I.,  to 
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be  issuing  otU  of  aU  my  aforesaid  manors^  messuages, 
farms,  lands,  tenements,  hereditaments  and  real  estates : 
and  I  do  hereby  charge  and  make  subject  ail  and  every 
of  my  said  manors,  messuages,  farms,  lands,  tenements, 
hereditaments  and  real  estates  with  and  to  the  payment 
of  the  said  annuity,  yearly  rent  or  sum  of  200  2.,  and  do 
authorize  and  empower  my  said  daughter  to  raise  and 
levy  the  same  by  distress  and  sale  on  the  said  here- 
ditaments and  premises  charged  therewith,  when  and 
so  often  as  the  same  shall  be  behind  and  unpaid.  See. 
&c.  Also  I  give  and  bequeath,  unto  such  child  or 
children  as  my  said  daughter  shall  happen  to  have,  the 
legacy  or  sum  of  2,000/.,  to  be  paid  to  them,  in  equal 
shares  and  proportions,  if  more  than  one,  share  and 
share  alike,  when  and  as  soon  after  the  decease  of  my 
said  daughter  as  they  shall  respectively  attain  the  age 
of  twenty-one  years ;  and  to  be  paid  and  payable  from 
and  out  of  my  said  manors,  messuages,  farms,  lands,  tene* 
meuts,  hereditaments  and  real  estates ;  and  I  do  hereby 
charge  and  subject  the  same  estates  with  and  to  the 
payment  thereof  accordingly.'* 

The  testator  died  shortly  after  the  date  of  his  codicil, 
leaving  his  wife,  and  his  son  and  daughter  named  in 
his  will  (who  were  his  only  issue)  him  surviving.  The 
son  died  in  1839,  without  issue;  and,  thereupon,  the 
Plaintiff  became  tenant  for  life  in  possession  of  the  tes- 
tator's real  estates. 

The  bill  was  filed  against  the  testator's  widow  and 
sole  surviving  executrix,  the  Plaintiff's  eldest  son  who 
was  entitled  to  the  first  estate  of  inheritance  in  the 
testator's  estates,  and  the  children  of  the  testator's 
daughter,  who  was  dead.  The  questions  were,  first, 
whether  the  testator's  personal  estate  was,  as  the 
Plaintiff  contended,  the  primary  fund  for  payment  of 
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the  widow's  annuityi  or  whether  (as  she  insisted)  his 
real  estates  were  charged  wHh  it  in  exoneration  of 
his  personal  estate :  and,  secondly,  whether  the  legacy 
of  2,000/.  given,  by  the  codicil,  to  the  children  of  the 
testator's  daughters,  was,  as  they  contended,  payable 
exclusively,  or  primarily  at  least,  out  of  the  testator's 
real  estates. 

Mr.  Wakefield  and  Mr.  Dixon,  for  the  Plaintiff: 
The  testator,  in  the  first  instance,  devises  all  his 
real  and  all  his  personal  estate  to  his  trustees,  and  then 
he  proceeds  to  declare  trusts  of  that  mixed  fund.     The 
first  trust  is  that  his  wife  shall  have  the  use  and  occu- 
pation of  his  capital  messuage  and  of  such  part  of  his 
household   goods  &c.   as   his   trustees  shall   consider 
necessary  for  her  comfort  and  convenience,  during  her 
widowhood.    The  next  is  that  his  wife  shall,  out  of  his 
real  estates  and  also  out  of  hi$  personal  estate,  receive 
an  annuity  of  3002.  a  year  during  the  same  period.     It 
is  true  that  power  is  given,  to  the  trustees,  to  charge 
the][^annuity  upon  such  part  or  parts  of  the  aggregate 
fund,  as  they  shall  deem  most  proper  and  consistent 
with  the  true  meaning  of  the  will :  but  they  have  not 
thought  proper  to  exercise  that  discretionary  power. 
It  is  true  also  that  the  testator,  when  he  declares  uses 
of  his  real  estates,  uses   the  words :   **  charged  and 
chargeable  with  the  said  annuity  to  my  said  wife:" 
but  those  words  mean  nothing  more  than  what  he  had 
before  expressed.     For  we  admit  that,  in  the  preceding 
part  of  his  will,  he  had  charged  his  real  estates  with  the 
payment  of  the  annuity ;  and  all  that  we  contend  for  is 
that  his  personal  estate  is  primarily  liable  to  pay  it. 

Again,  when  the  testator  declares  trusts  of  his  per* 
sonal  estate,  he  directs  his  trustees  to  invest  such  part 
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of  it  as  diall  not  consist  of  farming  stock,  in  Govern- 
ment or  real  eecurities,  and,  out  of  the  interest,  divi- 
dends and  proceeds  of  the  principal,  and  the  profits  of 
his  farming  business,  in  the  first  place,  to  pay  the 
annuity,  and  then  to  accumulate  the  surplus.  The 
codicil  also  affords  strong,  if  not  conclusive,  evidence 
that  the  testator  intended  his  personal  estate  to  be  the 
primary  fund  for  paying  the  annuity :  for,  after  having 
subjected  the  annuity  to  the  burden  of  clothing  and 
educating  his  children,  he  says  that  if  the  annuity  shall 
determine  by  the  death  or  second  marriage  of  his  wife, 
the  dividends  and  interest  of  the  securities  in  which  his 
personal  estate  and  the  profits  of  his  farming  business 
shall  be  invested,  shall  be  paid  and  applied  for  the 
education  and  clothing  of  his  children.  He  plainly 
gives  that  direction,  because  he  had  subjected  his  per- 
sonal estate  to  a  liability,  from  which,  in  the  event 
contemplated,  it  would  be  exempted.  Moreover  it  may 
be  remarked  that  the  first  taker  of  the  real  estates  is 
also  the  residuary  legatee  of  the  personalty.  Under 
these  circumstances  it  is  impossible  to  contend  that  the 
personal  estate  is  exonerated  from  the  payment  of  the 
annuity.     Dtike  of  Ancaster  v.  Mayer  (a). 


There  may  be  some  little  difficulty  with  respect  to  the 
legacy  of  2,000  /•  given  by  the  codicil,  as  it  is  not  chained, 
expressly,  upon  the  personal  as  well  as  the  real  estate ; 
there  is,  however,  nothing  to  show  that  the  testator  in- 
tended to  exempt  his  personal  estate  from  the  payment 
of  it.  And  the  cases  decide  that  a  testator's  personal 
estate  is  primarily  liable  to  pay  a  le^cy,  unless  there  are 
either  expressions  or  a  manifest  intention  to  exempt  it. 


(a")  1  Bro.  C.  C.  454. 
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Harewood  4r  CAt/cf «  Case  (rf).  „ 

The  Vice-'ChanceUor : — The  question  is  whether  there  '     Roberts. 
is  any  gift  of  the  legacy  except  in  the  direction  to  ' 
pay  it. 

Mr.  Teed  and  Mr.  Baam  appeared  for  the  Defendant 
Jahn  Roberts^  the  Plaintiff's  eldest  son,  whose  interest 
was  the  same  as  the  Plaintiff's. 

Mr.  Beihell  and  Mr.  John  Evans  for  the  other  De- 
feadantSy  the  widow  of  tbe  testator,  and  the  children  of 
his  daughter  Charlotte. 


The  Vice-Chancellor  : 

I  will  not  trouble  you  with  respect  to  the  legacy  of 
2,000/.  given  by  the  codicil.  The  testator  says  :  "  I  give 
ahd  bequeath  unto  such  child  or  children  as  my  said 
daughter,  Charlotte,  shall  happen  to  have,  the  legacy 
or  sum  of  2,000/.  of  lawful  money  as  aforesaid,  to  be 
paid  to  them,  ia  equal  shares  and  proportions,  if  more 
than  one,  share  and  share  alike,  when  and  as  soon  after 
the  decease  of  her,  my  said  daughter,  as  they  shall 
respectively  attain  the  age  of  twenty-one  years,  and  to  be 
paid  and  payable  from  and  out  of  my  said  manors,  mes- 
suages, farms,  lands,  tenements  and  hereditaments,  and  \ 
real  estates."  So  that  the  gift  of  tbe  legacy,  the  time  \ 
at  which,  and  the  fund  out  of  which  it  is  to  be  paid,  j 
are  all  comprised  in  one  and  tbe  same  sentence.  The  ; 
words  :  "  And  I  do  hereby  charge  and  subject  the  same    j 

{b)  1  Arab.  33.  (c)  i  Bro.  C.  C.  144.  I 

{d)  Ca.  temp.  Talbot,  204,  cited. 
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estates  with  and  to  the  payment  thereof  accordingly/' 
are  superfluous.  It  is  clear,  therefore,  that  the  personal 
estate  is  not  liable  to  the  payment  of  that  legacy. 

Mr.  Bethell  and  Mr.  Evan$  then  proceeded  to  argue 
the  question  with  regard  to  the  annuity  : 

The  question  now  before  the  Court,  is  not  a  question 
of  exemption  from  the  payment  of  legacies  in  general, 
but  of  exemption  with  respect  to  this  particular  an- 
nuity. The  real  estate  is  given  subject,  expressly,  to 
the  annuity ;  but  the  personal  estate  is  not  so  given : 
and  when  we  find  a  gift  of  a  fund  subjected  to  a  par- 
ticular charge,  and  a  gift  of  another  fund  not  burdened 
with  any  charge,  are  we  not  bound  to  infer  that  the  tes-r 
tator  meant  that  other  fund  to  be  taken,  by  the  donee, 
free  from  every  charge  ?  Would  it  not  be  plainly  illo- 
gical to  infer  that  the  donor  meant  the  same  thing  with 
regard  to  both  gifts  ?  Burton  v.  Knowlton  (e).  In  this 
case  the  real  and  personal  estate  are,  both  of  them,  given 
to  the  same  person,  who  is  not  the  sole  executor  nor 
even  one  of  the  executors :  the  real  estate  is  given  sub- 
ject, expressly,  to  the  payment  of  the  annuity,  and  the 
whole  of  the  personal  estate  is  given  by  a  bequest  which 
is  in  its  nature  specific.  Wherever  those  elements  are 
found,  there  are  the  grounds  of  exemption.  Booth  v. 
Blundell  (/).  The  scheme  of  the  will  in  that  case,  is 
very  analogous  to  the  scheme  of  that  now  before  us : 
and  that  case  seems  to  decide  that,  whenever  adequate 
provision  is  made,  out  of  the  real  estate,  to  answer  a 
pecuniary  gift,  and  the  whole  of  the  personal  estate  is 
given  away,  the  gift  shall  be  confined  to  the  real  estate, 
and  be  exclusively  charged  upon  it.  The  principle  of 
that  case  was  applied,  by  Sir  John  Leach,  V.  C,  in 


(e)  3  Ves.  107.         (/)  1  Mer.  193,  and  19  Ves.  494. 
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Greene  v.  Greene  (ff),  and  Michell  v.  Michel!  (h).    All  1843. 

the  grounds  of  exemption  which  existed  in  those  cases, 
are  to  be  found  in  this,  wiih  the  additional  circumstance  Koberts 
that  the  person  who  takes  the  personal  estate,  takes  the  Roberts 
real  estate  also.  In  Driver  v.  Ferrand(i)  a  testator  de- 
vised part  of  his  real  estates  to  Ferrand  and  Smithf  in 
trust  to  receive  the  rents,  and  to  apply  the  monies 
arising  therefrom  for  the  liquidating  his  debts,  &c. :  and 
then,  in  a  subsequent  part  of  his  will,  he  bequeathed 
all  his  personal  estate,  enumerating  the  particulars  of 
which  it  consisted,  to  Ferrand,  who  was  joined  in  the 
executorship  with  Smith :  and  Sir  John  Leach,  M.  R., 
came  to  the  conclusion,  which  his  prior  decisions  war- 
ranted, that  the  testator  could  not  have  intended  his 
personal  estate  to  be  applied  to  pay  his  debts  in  exone- 
ration of  the  real  estates  before  charged  with  them. 
Blount  V.  Hiphins  (k)  decides  that,  where  the  personal 
estate  is  specifically  given,  and  provision  is  made  for 
payment  of  debts  out  of  real  estate,  the  exoneration  of 
the  personal  estate  will  not  be  affected  by  the  legatee  of 
the  personal  estate  being  also  the  sole  executrix.  The 
result  of  these  authorities  is  that,  where  there  is  a 
specific  gift  of  personal  estate  to  an  individual,  coupled 
with  a  provision  for  payment  of  debts  out  of  real  estate, 
you  have  all  the  elements  of  a  case  of  exoneration  of  the 
personal  estate  from  the  payment  of  the  debts.  Two 
cases  have  drawn  the  distinction,  in  a  very  marked  man- 
ner, between  the  personal  estate  being  exonerated  from 
the  payment  of  debts,  and  being  the  primary  fund  for 
payment  of  them.  Those  cases  are  Spurway  v.  Glynn  (/) 
and  Hancox  v.  Abbey  {m).  In  the  latter  of  those  cases  Sir 

(g)  4  Madd.  148.  (Jc)  Ante,  Vol.  VIL  p.  43. 

(A)  5  Madd.  6g.  (,1)  9  Ves.  483. 

(t)  1  Russ.  &  Myl  681.  (m)  11  Ves.  179;  see  188. 
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IF.  Grant,  M.  R.,  says :  "  The  intention  in  this  will 
is  rery  strongly  manifested  by  the  manner  in  which  this 
derise  is  made.  Then,  is  that  intention  rebutted  by  the 
mode  in  which  the  personal  estate  is  given,  it  is  true, 
after  payment  of  all  jnst  debts  and  legacies  ?  Bat,  if  I 
put  the  true  construction  upon  the  preceding  part,  and, 
if  the  intention  was,  exclusively,  to  appropriate  the  real 
estate  to  that  particular  debt,  this  part  of  the  will  must 
be  construed  so  as  to  make  it  consistent  with  what  was 
already  done.  This  is  not  a  case  of  direct  and  utter 
repugnance,  so  as  to  compel  an  election  which  part  shall 
stand :  but  if  the  construction  upon  the  first  part  is 
sound,  it  may  be  said,  in  fahr  reasoning,  he  means,  by  the 
latter  part,  to  subject  his  personal  estate  to  all  such 
debts  only  as  he  has  not  already  provided  for  by  sub- 
jecting the  real  estate  exclusively  to  them  ;  for  those 
debts  are  put  out  of  the  question,  as  if  they  did  not 
exist;  being  already  amply  provided  for.  Therefore^ 
afterwards,  he  provides  only  for  all  other  debts.  The 
very  same  expression  occurs  in  Hak  v.  Cox ;  only  in  a 
different  part  of  the  will.  It  does  not  appear  to  have 
struck  Lord  Tkurlow  that  this  provision,  in  tlie  preceding 
part  of  the  will,  made  much  difference  as  to  the  con- 
struction upon  the  clause  providing  for  the  particular 
debt;  and  the  distinction  whether  the  direction  to  pay 
all  the  debts  out  of  the  personal  estate,  is  in  the  begin- 
ning or  end  of  the  will,  is  too  slight.  It  might  be  ma* 
terial,  if  there  was  a  direct  and  utter  repugnance  that 
could  not,  by  construction,  be  reconciled  :  not  where  it 
is  easy,  by  construction,  to  reconcile  any  apparent  re- 
pugnance. If  the  will  shows  a  clear  and  manifest  inten- 
tion that  this  mortgage  shall  be  a  burden  upon  the  real 
estate,  it  amounts  to  this,  that  it  shall  not  be  considered 
a  debt  of  this  testator's  as  to  his  personal  estate.'' 
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We  submit  that,  according  to  the  true  coostmction 
of  the  will  and  on  the  authority  of  the  cases  to  which. 
we  have  referred,  the  Court  must  hold  that,  in  the 
event,  which  happened,  of  the  testator's  son  becoming 
entitled  under  the  limitations  of  the  will,  he  took  the 
personal  estate  freed  from  the  annuity. 

Mr*  Wak^eld,  in  reply,  observed  that  it  was  a  mis- 
take to  say  that  the  son  took  an  interest  in  the  whole 
personal  estate  under  the  trusts  of  the  will;  because 
the  legacies  of  1,000Z«  each,  to  the  testator's  daughters, 
as  well  as  his  wife's  annuity,  were  payable  out  of  it 

The  Vicb-Chancellor  : 

In  order  to  determine  whether  the  testator  intended 
his  personal  estate  to  be  exonerated  from  the  payment 
of  this  annuity,  I  must  look  at  the  whole  of  his  will. 

The  rule  of  law  is  that,  primA  fade,  debts  and  lega- 
cies are  payable  out  of  the  personal  estate;  and,  if  an 
annuity  or  n  legacy  is  given  out  of  a  mixed  fund  con- 
sisting of  realty  and  personalty,  the  personalty  is  pri- 
maiily  liable  to  the  payment  of  it,  unless  it  is  exempted 
from  that  liability,  either  by  express  words  or  by  the 
manifest  intention  of  the  testator  to  be  collected  from 
the  context  of  his  will. 

Let  us  then  see  what  the  testator  in  this  case  hsus 
done.  In  order  to  ascertain  his  intention  with  regard 
to  the  point  in  dispute,  it  will  be  necessary  to  look  at  a 
great  number  of  clauses  in  his  will. 


349 

X843. 

'-^ -^ 

ROBBETS 
V. 

Roberts. 


He  sets  out  with  directing  his  debts,  funeral  expenses 
and  the  charges  of  proving  his  will  to  be  paid,  by  his 
executors  and  executrix,  out  of  his  personal  estate.    On 
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that  no  doubt  arises ;  for  there  is  nothing,  in  the  whole 
will,  to  contradict  it.  He  then  gives  all  his  real  and  all 
his  personal  estate  to  his  trustees,  to  the  intent  and 
purpose  that  his  wife  shall  have  the  use  and  occupation 
of  his  capital  messuage,  and  such  part  of  his  household 
goods  8cc.  as  his  trustees  shall  consider  necessary  for 
her  comfort  and  convenience;  and  also  to  the  intent 
and  purpose  that  she  shall,  by  and  out  of  his  real  and 
personal  estate,  or  by  and  out  of  such  part  or  parts 
thereof  as  his  trustees  shall  deem  most  proper  and  con* 
sistent  with  the  true  meaning  of  his  will,  have,  receive 
and  take,  during  her  life  or  widowhood,  one  annuity  or 
clear  yearly  sum  of  300/.  Here  the  testator  seems  to 
have  had  an  idea  that  his  trustees  would  have  the  power 
of  fixing  upon  some  particular  part  either  of  his  real  or 
his  personal  estate,  for  securing  the  annuity ;  and  the 
same  idea  occurs  in  subsequent  passages  in  his  will. 
Next,  he  gives  her  the  ordinary  powers  of  distress  and 
entry ;  and  then  he  says :  "  And,  as  for  and  concerning 
my  said  manor,  messuages  &c.  subject  to  the  residence 
of  my  said  wife  in  my  said  capital  messuage,  and  charged 
and  chargeable  with  the  said  annuity,  or  so  much  and 
such  a  proportion  thereof  as  my  said  trustees  shall,  in 
their  discretion,  think  proper  to  lay  upon  the  same  con- 
sistent with  the  true  meaning  of  this  my  will,  and  to  the 
several  powers  and  remedies  given  and  provided  for 
securing  and  recovering  the  whole  of  the  said  annuity.*' 
Now  though  this  seems  to  imply  that  the  trustees  would 
have  the  power  of  directing  that  a  certain  part  of  the  real 
estates  should  be  exclusively  charged  with  the  annuity,  still 
it  is  plain  that  the  powers  of  distress  and  entry  might  be 
exercised  over  tlie  whole  of  those  estates.  The  testator 
then  proceeds  to  limit  his  estates  to  his  sons  and  other 
persons  for  their  lives,  and  to  their  first  and  other  sona 
in  tail  male.     Nothing,  however,  arises  on  those  limita- 
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tions.  He  then  directs  his  trustees  to  carry  on  his 
farming  business  during  the  minority  of  his  son,  and 
directs  them  to  cause  an  inventory  to  be  made  of  his 
farming  stock  and  other  effects,  in  order  to  enable  them 
to  satisfy  themselves  of  the  advantages  resulting  from 
that  business.  It  is  rather  remarkable  that  he  does 
not  provide  for  their  discontinuing  the  business  in  the 
event  of  their  finding  it  to  be  disadvantageous.  Then 
he  empowers  his  trustees  to  cut  timber  on  his  estates, 
as  well  for  sale  as  for  repairs,  and  directs  them  to  invest 
the  money  to  arise  from  the  sale,  in  the  usual  manner, 
and  the  principal  to  be  considered  as  part  of  his  personal 
estate.  Next  he  says :  *'  And,  as  for  and  concerning 
all  and  singular  my  personal  estate  hereinbefore  given 
and  bequeathed  to  them  the  said  James  Bishop,  John 
Cruttenden  and  Thomas  Satoyer,  1  do  hereby  declare 
that  the  same  is  so  given  to  them  upon  trust  that  they 
do  and  shall  lay  out  and  invest  such  part  of  my  personal 
estate  as  shall  not  consist  in  farming  stock  and  effects 
on  my  said  lands  and  premises,  either  on  Government  or 
good,  real  security,  and  by,  with  and  out  of  such  prin- 
cipal money  and  the  profits  and  gains  arising  from  my 
said  farming  business  during  the  period  the  same  shall 
be  conducted  and  carried  on  by  my  said  trustees  as 
aforesaid,  in  the  first  place,  to  pay  and  satisfy  the  said 
annuity  or  yearly  sum  of  300/."  Now  it  is  observable 
that  the  testator,  in  the  first  part  of  this  sentence, 
speaks  of  the  whole  of  his  personal  estate ;  and,  if  it  be 
made  a  question  whether  the  annuity  is  payable  out  of 
the*profits  of  the  farming  business  alone,  or  out  of  the 
aggregate  fund  composed  of  the  interest  and  dividends 
of  the  personal  estate  and  the  profits  of  the  business, 
my  opinioni  is  that,  according  to  the  true  construction 
of  the^sentence,  it  is  payable  out  of  the  aggregate  fund. 
Then  he  directs  the  trustees  to  invest  the  overplus  of  the 
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interest^  divideads  and  profits,  and  to  pay  legacies  4o 
his  daughters ;  and,  in  the  erent  of  his  having  two  or 
more  sons  who  sboald  hve  to  attain  twenty-onei  to  pay 
and  divide  all  the  rest,  residue  and  remainder  of  his  said 
personal  estate  unto  and  amongst  them  in  equal  shares. 
I  am  of  opinion  that  those  words,  *  rest,  residue  and 
remainder,*  have  not  the  effect  of  cutting  down  the  pre* 
vious  direction  to  pay  the  annuity  out  of  the  interest, 
dividends  and  proceeds  of  the  principal  money  before 
spoken  of.  Then  he  says :  '*  But,  in  the  event  of  my 
present  or  any  after-bom  son  or  sons  dying  without 
leaviitg  a  son  that  shall  live  to  attain  the  age  of  twenty- 
one  years,  and  of  my  leaving  one  or  more  daughter  or 
daughters,  then  I  direct  my  said  trustees  to  pay  the 
whole  of  my  said  personal  estate,  subject  to  the  annuity 
of  my  said  wife  or  to  such  a  proportion  thereof  as  they 
shall  think  proper  to  charge  the  same  with,  consistent 
with  the  true  meaning  of  this  my  will,  unto  my  said 
daughters,'^  which  appears  to  be  absolutely  inexplicable ; 
but  it  is  certain  that  the  thing  which  was  to  be  paid  to 
the  daughters,  was  the  residue  of  the  personal  estate 
subject  to  the  annuity,  unless  the  trustees  could  charge 
it  on  some  part  of  the  real  estates,  as  I  have  before 
Bientioned.  Then  the  testator  appoints  his  wife  and  his 
trustees,  and  his  son  on  his  attaining  a  competent  age^ 
joint  executrix  and  executors  of  his  will ;  and  there  is 
nothing  else  that  is  material  in  it 


Now  we  have  to  consider  the  contents  of  the  codicil. 
By  it,  the  testator  directs  his  trustees  to  permit  his  son 
to  carry  on  the  farming  business,  for  his  own  benefit, 
when  he  shall  arrive  at  the  age  of  eighteen  years. 
That  direction,  however,  takes  «way  a  portion  only  of 
the  fuiKi  which,  under  the  will,  was  applicable  to  pay 
the  annuity.    Then  he  directs  that  his  wife's  annuity. 
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which,  by  his  will^  he  had  made  sabject  to  the  main-  1843. 

tenance,  education,  and  bringing  up  of  his  children, 
should  be  subject  to  their  education  and  clothing 
only,  and  that  tkey  should  foe  maintained  out  of  the  „ 
profits  of  his  farming  busmess.  Then  comes  a  sentence 
which  throws  some  faint  light  upon  the  question :  ''And, 
if  it  shall  happen  that  the  annuity,  yearly  rent  or  sum 
of  300/.  by  my  said  will  devised  and  bequeathed  unto 
my  said  wife  and  her  assigns  for  her  life  or  widowhood 
as  aforesaid,  shall  be  determined  by  the  death  or  second 
marriage  of  her  my  said  wife,  during  the  minority  of 
any  or  either  of  my  said  children,  then  I  direct  that  the 
profits  and  produce  to  be  received,  by  my  said  trustees, 
from  my  farming  business,  and  tlie  dividends^  interest 
and  produce  of  the  said  trust  monies,  shall  also  be  paid 
and  applied  for  the  education  and  clothing  of  all  and 
every  of  my  children."  From  which  it  appears  that 
the  testator  meant  that,  if  the  annuity  should  cease  by 
the  death  or  second  marriage  of  his  wife,  the  liability  to 
maintain  his  children,  to  which  it  had  been  subject, 
should  be  thrown  on  his  personal  estate :  and  that  sen- 
tence supports  the  inference,  to  be  collected  from  the 
words  of  the  will,  that  the  testator  meant,  agreeably  to 
the  rule  of  law,  that  his  personal  estate  should  be  tl>e 
primary  fund  for  payment  of  the  annuity. 

Declare  that  the  annuity  is  primarily  a  charge  upon 
the  testator's  personal  estate,  and  that  the  legacy  of 
2,000/.  given  by  the  codicil,  is  a  charge  on  bis  real 
estates  alone. 
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Pleading* 
Demurrer, 

The  Plaintiff 
amended  his 
bill  after  the 
Defendant 
had  answered 
it.  The  amend- 
ments changed 
the  pature  of 
the  case.     Held 
that  the  De- 
fendant might 
demur  to  the 
amended  bill, 
although  he 
had  answered 
that  which  was 
part  of  the 
formal  ground- 
work both  of 
the  new  and  of 
the  original 
case. 


CRESY  V.  BEVAN*.V 

1  HE  bill  was  amended  after  the  Defendant  had  an- 
swered it.  The  Defendant  put  in  a  general  demurrer 
to  the  whole  of  the  amended  bill :  and  the  question 
was  whether  he  was  at  liberty  so  to  do,  inasmuch  as, 
though  the  relief  prayed  by  the  amended  bill  was  dif- 
ferent from  that  prayed  by  the  original  bill,  the  state- 
ment of  the  former  was  the  same,  in  part,  as  the  state- 
ment of  the  latter^  and|  consequently,  the  demurrer 
covered  matter  which  the  Defendant  had  answered. 

Mr.  Bethell  and  Mr.  Beavan,  in  support  of  the  de- 
murreri  relied  on  EUice  v.  Goodson  (a). 

Mr.  Wakefield  and  Mr.  Faber  appeared  in  support 
of  the  bill. 

The  Vice-Chancellor  : 

When  the  case  of  JEUice  v.  Goodson  was  before  me, 
I  decided  it  on  a  principle  which  Lord  Chancellor  Cot^ 
tenham  admitted  to  be  the  right  one;  and  the  only 
question  between  us,  was  with  what  effect,  for  the  pur- 
pose of  transmuting  the  character  of  the  record,  the 
amendments  had  been  introduced.  I  read  over  the 
whole  record,  with  the  utmost  attention,  before  1  pro- 
nounced my  judgment  on  the  demurrer  in  that  case; 
and  the  conclusion  that  I  came  to,  was  that  the  amend- 

•  The  Reporter  was  unable  to  procure  the  papers  in  this 
and  the  next  case,  until  it  was  too  late  to  report  them  ac- 
cording to  their  dates. 


(a)  3  Myl-  &  Cr.  653. 
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ments  had  transmuted  the  character  of  the  original  ca^e. 
Whether  the  matter  was  thoroughly  investigated  before 
Lord  Cottenham,  I  do  not  know.  I  am  incliaed  to  think 
that  it  was  not  At  all  events  the  principle  was  ad- 
mitted. 

Now  I  have  looked  at  the  record  in  this  case,  after 
hearing  the  discussion  which  took  place  yesterday  :  and 
it  appears  that  the  case,  originally,  stood  thus.  It  re- 
presented that  the  bond  which  was  the  principal  subject 
of  the  bill,  had  been  actually  satisfied  *.  No  account  was 
prayed  ;  but  the  bill  asked  that,  because  the  bond  had 
been  satisfied  in  the  manner  stated,  it  might  be  delivered 
up  to  be  cancelled,  and,  of  course,  that  an  injunction 
might  be  awarded  to  restrain  the  Plaintiff  from  proceed- 
ing with  the  action  which  he  had  commenced  upon  the 
bond.  Then  the  Defendant  having  made,  in  his  answer, 
a  very  special  statement,  of  which  no  notice  had  been 
taken  in  the  original  bill,  the  Plaintiff  thinks  proper  to 
amend  his  bill  by  introducing  that  statement,  into  his 
original  bill,  as  a  pretence  made  by  the  Defendant,  and 
to  qualify  it  with  charges  which,  at  the  same  time,  go 
to  set  up  the  fact  that  the  substance  of  the  pretence  is 
true:  and  then  he  asks  to  have  quite  a  different  kind  of 
relief  from  that  which  he  had  asked  before;  namely, 
to  have  an  account  taken  of  what  (if  any  thing)  is  due 
from  him,  to  the  Defendant,  upon  the  bond. 

In  my  opinion,  however,  the  very  way  in  which  he 
has  stated  what  has  taken  place,  shows  that  the  cir- 
cumstances do  not  constitute  a  case  for  an  account,  but 
amount,  in  effect,  to  payment  pro  ianto  ;  of  which  cog- 
nizance may  be  taken  in  a  Court  of  Law.  Certaijily, 
there  is  no  case  for  an  account.    And  my  opinion  is 
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*  See  Cresy  v.  Beavan^  antCf  p.  99. 
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that,  inasmuch  as  there  is  a  transmtttation  of  the  nature 
of  the  case  by  the  amendments,  the  first  and  right  thing 
is  to  consider  it  in  the  same  manner  as  if  it  were  a  nev 
bill :  and  the  mere  fact  that  the  Defendant  has,  by  his 
former  answer,  answered  that  which  is  part  of  the  for- 
mal groundwork  both  of  the  original  case  and  of  the 
new  case  intioduced  by  amendment,  is  not  a  reason 
why  I  should  not  allow  the  demurrer  to  the  amended 
bill :  and  I  shall  allow  it  accordingly  *. 

*  Affirmed  by  the  Lord  Chancellor  on  the  1 1  th  of  October 
1843.— See  Walford  v.  Pemberton,  post.  4^^/ 
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10th  December. 

' ^ • 

Will 
Revocation, 

A.  being  seised 
in  fee  of  an 
estate  subject 
to  a  term  for 
raising  5,000/. 
for  B.J  made  a 
devise,  in  gene- 
ral terms,  suffi- 
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JKRMY  r.  PRESTON,  a/ 

JdY  lease  and  release  of  the  4th  and  6th  of  October 

1751,  being  the  settlement  on  the  marriage  of  V/Ur- 

Ham  Jertny  with  Frances   Preston,  real   estates   were 

limited  to   William  Jermy  for  life,  with  remainder  to 

trustees  for  500  years,  with  remainders  to  the  sons  of 

the  marriage  successively  in  tail  mule,  with  remainder 

to  the  daughters  as  tenants  in  common  in  tail,  with 

remainder  to  William  Jermy  in  fee.    The  trusts  of  the 

term  were  for  raising  5,000  /.  for  Frances  Preston,  in 
cienttocom-  ,  ,      ,,,  .  o    y  i-  • 

prise  the  estate,  case  there  should  be  no  issue  of  the  marriage  hvmg  at 

Afterwards,  part   TTiV/iam  Jermy's  death, 
of  it  was  sold, 

der  of  the  term        William  Jermy,  by  his  will  dated  the  12th  of  Decem- 
for  7,600/. 

under  a  decree  for  raising  the  5,000/. ;  and  A*  sold  the  reversion, 
to  the  purchaser,  for  a  further  sum ;  and  an  assignment  and 
conveyance  were  made  to  complete  the  sales.  The  5,000/.  was 
paid,  to  J3.,  out  o?  the  7,600/. ;  but  the  surplus  remained  in  Court 
until  long  after  ^.'s  death. — Held  that,  as  an  excessive  sale  had 
been  made  under  the  decree,  the  surplus  retained  the  character  of 
real  estate,  and  that,  notwitlistanding  the  assignment  and  con- 
veyance, the  devise  remained  unrevoked  with  respect  to  it. 
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ber  1761,  devjged  hig  rerereioii  in  the  estateR,  to  Frana»j  1842. 

his  wife,  for  her  life,  with  remainders  to  Jcu^h  Preston 

and  his  first  and  other  sons,  and  to  T}»ma$  Preston  and 

his  first  and  other  sons  in  strict  settlement,  with  re-       Pk^stov 

mainder  to  such  male  person  of  the  name  of  Jermy 

as  should  be  nearest  related  to  the  testator  in  blood, 

in  fee. 

The  testator  died  in  January  1752,  without  issue, 
leaving  his  wife  surviving. 

In  1764,  hacLC  Preston^  who  was  the  father  of  Jacob 
and  the  brother  of  Thomas^  purchased  the  ultimate  re- 
mainder in  the  devised  estates,  from  the  person  who 
answered  the  description  of  nearest  in  blood  to  the  tes« 
tator,  and  took  a  conveyance  to  himself  in  fee.  In  the 
name  year,  the  testator's  widow  directed  the  trustees 
of  the  term  to  raise  the  5,000  L,  and  to  pay  it  to  John 
Mitchell,  whom  siie  soon  afterwards  married.  In  Easter 
term  1756,  Mr.  and  Mrs.  Mitchell (i\ed  a  bill  against  the 
trustees  of  the  term  and  Jacob  and  Thomas  Preston,  for 
the  purpose  of  having  the  6,000/.,  with  interest  from 
the  testator's  death,  raised  under  the  trusts  of  the  term. 
On  the  26th  of  February  1762,  a  decree  was  made  in 
the  suit  (the  title  of  which  was  Mitchell  v.  Preston), 
whereby  the  amount  to  be  found  due,  by  the  Master,  in 
respect  of  the  6,000  /.  and  interest,  and  certain  costs 
which  were  directed  to  be  taxed,  was  ordered  to  be 
raised  by  sale  or  mortgage,  with  the  Master's  approba* 
bation,  of  a  sufficient  part  of  the  estates  comprised  in 
the  term ;  and,  in  June  1766,  certain  parts  of  those 
estates  were  sold,  under  the  decree,  for  the  then  re- 
mainder of  the  i&cm,  and  were  purchased  by  F.  Buxton 
for  7,600 1. ;  and,  on  the  26th  of  the  same  month,  the 
Master  made  a  report  stating  those  facts,  and  that  he 
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bad  allowed  Buxton  to  be  the  purchaser.  On  the  11th 
of  July  following,  the  report  was  confirmed ;  and^  in 
pursuance  of  an  order  dated  the  26th  of  November 
1767,  Biuion  paid  the  7,600/.  into  Court  to  the  credit 
of  the  cause. 


By  lease  and  release  and  assignment  of  the  3d  and 
4th  of  December  1767,  after  reciting,  amongst  other 
things,  that  the  premises  purchased  by  Buxton,  were 
purchased  in  trust  for  Elizabeth  Joddrell,  and  that 
she  had  agreed,  with  Isacie  Preston^  Jacob  Preston 
and  Thomas  Preston^  to  purchase  their  respective  in^ 
terests  in  the  same  ])remises,  for  3,000/.:  it  was  wit- 
nessed that  the  trustees  of  the  term,  in  consideration  of 
the  7,600  /•  so  paid  into  Court  as  aforesaid  and  in  obe- 
dience to  the  decree,  assigned  the  premises  purchased 
by  Buxton,  to  two  trustees,  for  the  remainder  of  the 
term,  in  trust  for  Elizabeth  Joddrell^  her  heirs  and  as- 
signs, and  to  attend  the  inheritance ;  and  it  was  further 
witnessed  that,  in  consideration  of  the  3,900  /.,  Isaac 
Preston,  Jacob  Preston  and  Thomas  Preston,  conveyed 
their  respective  interests  in  the  same  premises,  sub- 
ject to  the  term  and  to  the  life-interest  therein  of  Mrs. 
Mitchell  under  William  Jermy^a  will,  to  Elizabeth 
Joddrell  in  fee. 


In  pursuance  of  another  order  in  Mitchell  v.  Preston, 
made  on  the  12th  of  December  1767,  6,000/.  was  paid, 
out  of  the  7,600  /.,  to  Mrs.  Mitchell  as  the  executrix  of 
her  second  husband,  who  was  then  dead ;  and  the  re- 
mainder was  invested  in  2,860  /.  consols,  in  the  name  of 
the  Accountant-general  in  trust  in  the  cause.  On  the 
25th  of  January  1770,  the  Master  made  his  general 
report  in  pursuance  of  the  decree ;  and,  by  payment  of 
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the  interest  thereby  found  due  on  the  6,000  L,  and  1849. 

the  costs  directed  to  be  taxed,  the  fund  in  Court  was 

reduced  to  1,701/.  98.  10 d,  consols;  and  that  sum 

remained  in  the  name  of  the  Accountant-general  in       paESTOzi* 

trust  in  the  cause,  when  the  bill  in  Jermy  v.  Preston 

was  filed. 

Mrs.  Mitchell  died  on  the  18th  of  November  1701, 
having  received  all  the  dividends  that  became  due  on 
the  1,7012.  9$.  10 d.  consols  down  to  her  death;  but 
all  the  dividends  that  subsequently  became  due,  re- 
mained in  the  Bank,  to  the  credit  of  Mitchell  v.  Preston, 

Isaac  Preston,  who  had  been  twice  married,  had  one 
son,  named  Jacob,  by  Alice,  his  first  wife,  and  three 
sons,  named  Isaac,  Thomas  and  George,  by  Hester  his 
second  wife.  He  made  his  will  on  the  25th  of  Novem- 
ber 1764  (which  was  between  the  date  of  the  decree 
in  Mitchell  v.  Preston  and  the  sale  to  Buxton),  and 
thereby,  after  giving  two  annuities,  and  charging  them 
on  his  estates  mBeeston,  Barton  and  Ashmenhall  and  the 
towns  adjacent,  and,  after  reciting  that  he  was  seised  of 
certain  contingent  remainders  in  fee  and  reversionary 
estates  and  interests  in  several  manors,  messuages  &c. 
settled  by  him  on  his  son  Jacob  and  the  heirs  male  of  his 
body ;  in  order  to  prevent  any  dispute  concerning  the 
same,  he  gave  all  his  manors,  messuages  &c.  in  the  towns 
thereinbefore  mentioned  or  elsewhere  in  England,  and  not 
thereinafter,  or  by  any  codicil  thereto  mentioned  and 
devised,  to  his  son  Jcu:ob  and  the  heirs  male  of  his 
body,  and,  for  want  of  such  issue,  to  the  children  and 
heirs  male  of  his  own  body*,  successively ;  and,  for  want 
of  such  issue  male  of  his  own  or  his  son  Jacob*s  body, 
to  his  (the  testator's)  brother  Thomas  and  the  heirs  male 

•  Sic,  in  brief. 
Vol.  XIII.  c  c 
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of  Ms  ^bdAy ;  and^  for  want  nd  m  defeoll  of  wmk  ismie 
niBle,  to  dl  and  every  his  (tbe  testator's)  daughter  «Mi 
daughters  md  their  heirs  «b  tenatfts  in  coftuMn,  t>r*  to 
his  •own  right  heirs.  The  will  then  {Mreceeded  thos : 
^'  And  with  regasrd  to  my  fiersODal  estate  or  the  estates 
by  me  purchased  therewith,  I  give,  to  my  dear  wife 
Hester  and  Mr.  Tfiamas  Blake  and  their  heirs,  all  that 
farm  situate  m  StctthitmvaA  StOtdn,  as  also  my  estate  in 
Homing  8cc.  Bic.  and  att  other  my  estates  noft  inchtded 
in  any  settled"^  a'nd  purduaed  by  me^  in  trust  to  sdl  the 
said  estates  for  the  best  "price  they  can  get  for  Che  same, 
and,  as  soovi  as  they,  in  their  discretion,  shall  think 
fit,  and  not  before;  and  the  money  thereby  arising  I 
give  and  will  to  be  applied,  with  the  rest  of  my  per- 
sonal estate.  I  give,  to  my  dear  wife  Hester  and  Mr. 
Thomas  Blake,  all  the  rest  and  residue  of  my  personal 
estate  and  produce  from  the  sale  of  my  real  estates, 
subject  to  the  payment  of  my  just  debts,  legacies  in  this 
my  will  or  any  codicil  thereto  given,  and  funeral  ex- 
penses, in  trust  that  they  do  put  and  place  out  the  same 
and  ihe  produce  thereof  in  either  Government,  public  or 
private  securities,  or  in  the  purchase  of  a^y  estate,  lands 
or  hereditaments  until  the  first  of  my  sons  Isaac,  Thomas 
and  George  shall  attain  to  his  age  of  twenty-two  years ; 
and  that  they,  my  said  executors,  do  then  pay  and 
deliver  or  assign  one-third  share  or  part  of  my  said  per- 
sonal estate  and  trust-money,  to  the  first  of  my  sons 
who  shall  so  attain  to  his  age  of  twenty-two  years ;  and, 
in  like  manner,  one  moiety  or  share  of  the  then  remain- 
ing trust-money,  to  my  son  who  next  shall  attain  to  his 
age  of  twenty-two  years,  and  the  remainder  to  my  son 
George  in  case  it  shall  please  God  to  prolong  his  days 
to  twenty-two  years :  but,  in  case  of  the  decease  of  any 
of  my  said  younger  children  under  the  age  of  twenty-two 

•  Sic. 
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years,  I  will  that  the  share  of  the  child  so  deceasing, 
shall  be  divided  equally  amongst  his  surviving  brethren. 
#  ♦  #  ♦  ^nd^  lastly,  I  do  hereby  appoint  my 
said  dear  wife  Hester  Preston  and  Mr.  Thomas  Blake 
executrix  and  executor  of  this  my  last  will  and  tes- 
tament." 


V ' 

Jbbmt 

V. 

Prsstok. 


On  the  13th  of  August  1767,  the  testator  made  a 
codicil,  the  contents  of  which  it  ifl  not  necessary  to 
state,  except  that  he  thereby  ratified  and  «on6rmed  bis 
will.  He  died  on  the  8th  of  May  1^768,  leaving  his  wife 
and  all  his  eons  named  in  his  will,  mirviving.  Jacob 
Prestm^  his  eldest  som  and  faeir,  died  on  the  add  of 
October  1787,  without  issue  male^  and  the  Defendants 
Sir  George  Henry  Preston  and  George  Heald  became  his 
eoheirs.  TkowiaSf  the  brother,  and  Imoc  and  Thomas 
the  sons  of  Ismc  Preston^  the  testator,  died  respectively 
in  September  1776,  May  1706,  and  May  1807,  without 
iBSve ;  and  George  the  remaining  son  died  in  October 
1897,  leaving  the  Phiintiff,  who  afterwards  ixxk  the 
name  of  Jermy^  his  eldest  son. 

The  bill  in  Jemsy  v.  Preston  was  filed  in  March  1840, 
at  which  time  the  Plaintiff  had  become  the  personal 
representative  of  Isaac  the  testator,  and  also  of  his 
sons,  Isaac  and  George  \  and  the  Defendant,  James 
AUxanderf  was  the  personal  representative  of  Thomas 
PresUMj  the  testator's  other  son;  and  the  Defendant 
Blake  was  the  heir  of  Thomas  Blake,  who  survived 
Hester  Preston  his  oo^-trustee.  No  dispontion  had  been 
made  of  the  1,701/.  9s.  10 d.  consols  since  the  death  of 
Isaac  the  testator ;  but  the  Plaintiff  had  executed  a  dis- 
entailing deed  respecting  it 


The  bill  alleged  that  the  1,701/.  95.  10c/.  oonsois 
c  c  2 
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were  of  the  nature  of  real  estate  \  and  that  IsaaCf  the 
testator,  was,  at  the  time  of  making  his  codicil  and, 
thenceforth,  until  his  decease,  absolutely  entitled  there- 
to, as  real  estate,  in  remainder  expectant  upon  Mrs. 
Mitcheffs  death  and  the  determination  of  the  interme- 
diate limitations  in  the  \(^ill  of  William  Jermy  before 
referred  to;  and  that  the  fund  was  well  devised,  by 
Isaac^s  will  and  codicil,  to  his  sons,  Isaac,  Thomas  and 
George,  successively,  in  tail  male ;  that  Mrs.  Mitchell  died 
in  November  1791,  having  received  all  the  dividends  of 
the  fund  that  became  due  to  her ;  that  Isaac  the  son,  and 
bis  brother  Thomas,  died  respectively,  in  May  1796  and 
May  1807,  without  having  had  any  male  issue  or  barred 
their  estates  tail  in  the  fund ;  that  George  Preston,  their 
brother,  died  in  October  1837»  leaving  the  Plaintiff  his 
eldest  son  and  heir,  and  who,  thereupon,  became  entitled 
to  the  fund  as  tenant  in  tail  under  the  wUl  of  Isaac  the 
testator  \  that  the  Plaintiff  had  barred  his  estate  tail  in 
the  fund  and  the  remainders  and  reversions  expectant 
and  depending  thereupon,  and|  by  the  means  aforesaid, 
had  become  absolutely  entitled  to  the  fund  ;  and  that, 
in  his  own  right  and  as  the  personal  representative  of 
George  Preston,  his  fether,  he  was  also  entitled  to  all 
the  dividends  which  had  accrued  due  on  the  fund  since 
the  death  of  Thomas  Preston  the  son. 


The  bill  prayed  that  the  will  and  codicil  of  Isaac 
Preston,  the  testator,  might  be  established  and  the 
trusts  thereof  be  performed ;  and  that  the  rights  and 
interests  to  and  in  the  fund  and  the  dividends  accrued 
due  since  Mrs.  JUitchelFs  death,  might  be  ascertained ; 
and  that  the  Plaintiff  might  be  declared  to  be  entitled 
to  the  fund  and  to  the  dividends  accrued  since  Thomas 
Preston\  death :  or,  in  case  it  should  appear,  to  the 
Court,  that  the  Plaintiff  was  not  so  entitled,  but  that 
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the  fund  waa  part  of  the  personal  estate  of  lioac  Preston 
die  testator,  then  that  the  Plaintiff,  as  his  father's  per* 
Bonal  representative,  might  be  declared  to  be  entitled  to 
one  third  of  the  fund  and  of  the  dividends  accrued  since 
Mrs.  MitchelTa  death. 

The  cause  was  heard  in  April  1841;  and,  in  obe- 
dience to  the  decree  then  made,  the  Master  found  the 
several  facts  mentioned  in  the  statement  of  this  case. 
The  cause  now  came  on  for  further  directions. 

Mr.  Bethell  and  Mr.  Bird,  for  the  Plaintiff,  said  that^ 
as  the  Court  had  sold  more  of  the  premises  comprised 
in  the  term  of  500  years  created  by  William  Jermy*B 
will,  than  was  necessary  for  the  purposes  of  the  decree 
by  which  the  sale  was  directed,  the  surplus  proceeds, 
after  answering  those  purposes,  must  be  considered  as 
real  estate ;  and  that,  as  such,  it  was  comprised  either 
in  the  first,  or  in  the  second  devise  made  by  the  will  of 
Isaac  Preston,  the  testator,  and  that,  in  either  case,  the 
Plaintiff  was  entitled  to  it :  and  they  cited  Charman  v. 
Charman  (a),  in  order  to  show  that,  under  the  circum- 
stances of  the  case,  the  devise  was  not  revoked  by  the 
conveyance  and  assignment  of  December  1767,  to 
Elizabeth  JoddreU  and  her  trustees. 

Mr.  Osborne,  for  the  Defendant  James  Alexander^ 
said  that  all  the  parties  interested  in  the  reversion  ex- 
pectant on  the  determination  of  the  term,  had  joined  in 
conveying  their  respective  interests  to  Elizabeth  Jod^ 
drell,  and  that,  thereby,  the  reversion  was  wholly  con- 
verted into  personalty. 

Mr.  Walker  and  Mr.  Rolt,  for  the  Defendants  Sir 

(a)  14  Ves.  580. 
c  c  3 


363 


t84<i. 
Jermt 


PassToir. 


864  CASES   IN   CHANCERY. 

1844.         Jacob  Hmry  Preston,  Oearge  Heald  and  Thonm  Blaie, 
'  said  that,  as  the  Court  had,  by  an  improper  uae  of  the 

•'■■^^        term  of  600  years,  raised  more  money  than  it  ought  to 
Pailfoir.      ^^^  raised,  the  surplus  must  be  considered  as  of  the 
nature  of  real  estate,  and  that  the  conveyaiioe  to  Mrs. 
Joddrell  did  not  alter  its  nature;  for  that  conveyance 
did  not  purport  to  deal  with  the  surplus,  but  only  with 
the  land  remaining  unsold ;  and,  consequently,  nothing 
had  been  done  to  alter  the  nature  or  quality  with  which 
the  surplus  was  impressed  :  that  Isaac  FresioffB  reyer- 
sion  in  the  Jermy  estate  was  comprised  in  the  second 
devise,  as  part  of  the  estates  which  he  had  purchased 
and  not  settled ;  and  the  conveyance  to  Mrs.  Joddrell 
was  a  revocation  of  that  devise  so  far  as  the  reversion 
was  concerned ;  and  the  republication  of  the  will  by 
the  codicil,  could  not  have  the  effect  of  subjecting  the 
fund  in  question  to  the  operation  of  the  devise*,  as 
there  were  no  words  descriptive  of  it;  and  the  conse- 
quence was  that  the  coheirs  of  the  testator  were  entitled 
to  it. 

The  Vkt^ChaneeUor: — ^The  conveyance,  which  was 
the  act  of  the  Court,  revoked  the  devise  so  fiir  as  the 
legal  interest  was  concerned,  but  did  not  affect  the 
equitable  or  beneficial  interest  m  the  fund.  It  repre- 
sents the  remaining  beneficial  interest  in  the  Jermy 
estate :  and  though  its  local  character  is  gone,  it  retains 
its  beneficial  character  for  enjoyment  in  the  mode  in 
which  the  Jermy  estate  was  to  be  enjoyed. 

Mr.  Bethell  having  said,  in  answer  to  a  question  put 
to  him  by  the  Vtce-Chancellor,  that  it  was  not  necessary 
for  him  to  be  heard,  in  reply,  upon  the  question  whether 

*  On  referring  to  the  statement  of  the  case,  it  will  be  seen 
that  the  conveyance  was  dated  mbsequently  to  the  codicil. 
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the  fund  ptisaed  by  the  first  ox  by  the  eecoiid  devise  ia 
the  will, 

His  JSonor  proaoimced  the  following  judgment: 

I  agree  with  Mr.  Walker,  that,  as  the  matter  origin- 
ally  stood,  the  interest  which  the  testator  had  in  the 
Jermy  estate,  would  have  passed  by  the  second  devise 
in  the  will,  because,  in  the  first  place,  the  testator 
having  recited  that  he  was  seised  of  certain  contingent 
remainders  in  fee  and  reversionary  estates  and  interests 
in  several  manors,  messuages  &c.  by  him  already 
settled  in  a  given  manner,  says :  **  I  give  and  devise  all 
and  every  my  manors,  messuages,  lands,  tenements  and 
hereditaments  in  the  said  towns  or  elsewhere  in  the 
kingdom  of  England^  with  their  appurtenances,  and 
not  hereinafter  mentioned  and  devised."  Ptimd  facie^ 
that  would  be  a  devise  of  all  his  lands  except  those 
after  mentioned*  Then,  in  a,  subsequent  part  of  the 
willi,  he  mentions  pertain  specific  tenements,  and  then 
goes  on  in  these  words :  ''  And  all  other  my  estates  not 
included  in  any  settled  and  purchased  by  me,"  AU 
which  he  devises*  So  that  he  gives  the  specific  estates 
and  all  other  estates  purchased  by  him  and  not  included 
in  any  settlement.  That  appears  to  me  to  be  the  plain 
construction  of  the  words ;  and  ^consequently,  his  in- 
terest in  the  Jerm^  estate,  whiqb  had  been  purchased 
by  him  and  mi  settledj^  would  have  passed  by  those 
wordSf 
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That  being  the  case  and  the  will  having  been  made 
in  the  year  1764,  a  decree  was  made,  or,  I  should  rather 
say,  had  been  made  in  the  year  1762 :  and  then»  after 
the  date  of  the  will,  the  Master  made  a  report,  by 
which  he  stated  that  the  term  of  500  years  in  the 
estates,  had  been  put  up  for  sale ;  and  that  a  certain 

c  c  4 
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person  had  become  the  highest  bidder  and  the  pur* 
chaser ;  and  that  report  was  confirmed,  absolately,  on 
the  11th  of  July  1766:  and,  therefore,  I  take  it  that, 
as  between  the  parties  entitled  to  the  estate  and  the 
purchaser,  the  estate,  in  equity,  was  sold. 

Then  the  codicil  was  made,  which  operated  as  a  re^ 
publication  of  the  will,  and  therefore  would  have  the 
effect,  as  the  will  itself  had,  of  passing  all  the  testator's 
interest  in  the  estates  which  he  had  purchased  and  not 
settled.  Consequently  therefore,  if,  after  that  trans* 
action  which  had  taken  place  in  Court,  he  had  any 
interest  in  the  Jermy  estate,  that  interest  would  pass. 

Then  it  appears  that  the  Court  itself  had  sold  too 
much ;  because  it  had  sold,  not  merely  what  was  suffi- 
cient to  pay  off  what  ought  to  have  been  raised,  but 
had  sold  so  much  as  would  produce  a  surplus  in  money 
beyond  what  was  necessary.  And  I  quite  agree,  with 
Mr.  fValkerf  that  the  surplus  money  must  be  con* 
sidered,  in  this  Court,  as  representing  the  original  in« 
heritance,  the  term  in  which  had  been  sold.  Then,  if 
it  was  the  original  inheritance,  how  would  a  Court  of 
Equity  deal  with  it  ?  Why  a  Court  of  Equity  would 
say  that  the  parties  should  have  the  same  interest  in 
the  surplus  money  as  they,  or^nally,  had  in  the  in- 
heritance of  the  land  which  was  sold ;  and,  if  it  had 
become  necessary  to  dole  out  the  particular  interest  of 
each  individual  strictly,  the  Court  would  have  directed 
that  the  money  should  be  invested  in  the  purchase  of 
land,  in  order  to  give,  to  each  person  originally  entitled 
to  the  inheritance  that  had  been  sold,  the  precise  in* 
terest  in  the  money  which  represented  a  portion  of  that 
inheritance. 


1  hen  the  conveyance  was  made ;  and  it  appears  that. 


CASES   IN   CHANCERY. 


367 


independent  of  the  contract  that  was  made  by  the 
Courty  with  the  purchaser,  for  the  sale  of  the  term, 
there  was  a  subordinate  contract  by  means  of  which 
the  owners  of  that  which  was  the  estate  in  remainder 
after  the  term,  agreed  to  eomej  their  interests  in  the 
estate,  that  is  to  say,  in  the  land  itself,  to  Mrs.  JoddrelL 
But  nobody  imputes  to  the  parties,  that  the  real  mean* 
ing  of  the  contract  was'that?  Mrs*  JoddreU  was  to  be- 
come, by  the  contract  as  represented  in  the  conveyance 
of  1767,  a  purchaser  back  again  of  the  surplus  money 
which  she  had  paid.  The  intention  is  too  absurd  to  be 
imputed  to  any  human  being.  The  consequence,  there- 
fore, is  that  the  conveyance  left  the  question  totally 
unaffected :  and  my  opinion,  therefore,  is  that,  from  the 
time  when  the  money  was  contracted  to  be  paid,  when  it 
was  paid,  and  since,  the  surplus  has  done  nothing  but 
represent,  in  the  eye  of  this  Court,  a  portion  of  the  in- 
heritance of  the  Jermy  estate.  And  it  seems  to  me  to 
be  as  plain  as  a  point  in  equity  can  be  that,  by  the 
second  devise  in  the  will,  the  surplus  passed. 
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I  do  not  think  that  there  was  any  revocation  of  it ; 
because  the  rule  is  perfectly  settled  that,  if  a  person 
having  the  legal  estate  of  inheritance  makes  a  mortgage 
of  it  by  which  his  legal  estate  passes,  and  deals  with  the 
equity  of  redemption  afterwards  in  the  shape  of  a  subse- 
quent mortgage,  the  ultimate  scintilla  that  remains  in 
him,  is  regarded,  by  this  Court,  as  a  portion  of  the  es- 
tate. Consequently  the  Plaintiff  is  entitled  to  take,  by 
virtue  of  the  second  devise  in  the  will,  the  surplus  of  the 
sum  that  was  raised  under  the  decree  in  Mitchell  v. 
Preston. 
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Practice. 

PleatUng, 

Supplemental 

BilL 


After  a  cause 
had  proceeded 
80  far  that  the 


1  HE  Plaintiff  in  this  suit  had  executed  some  exten- 
sive works  in  the  formation  of  part  of  the  Great  Western 
Railway,  between  Bath  and  Bristol,  p&rts  of  which  were 
the  subject  of  contracts  between  the  parties ;  but  a 
small  part  had  been  executed  without  any  contract. 
amecSed  ^e^^  ^°^®'  *®  contracts,  the  Plaintiff  was  entitled  to  receive 
Plaintiff,  with-  ^  payment  every  fortnight,  on  account  of  the  work  done 
out  the  leave  of  by  him  during  the  preceding  fourteen  days,  which  works 
the  Court,  filed      ^      ,     .  a       ^      ^n  ^  u    lu  c 

a  supplemental    ^^^  ^  °®  measured  and  certified  by  the  engmeer  of 

bill  stating  facts,  the  Company,  and  payments  had  been  made  to  him  in 
t  d  b  f  ^h"  ^^^  manner,  on  account  of  all  the  works,  whether  in- 
original  bill  was  eluded  in  the  contracts  or  not.  The  Company  ailer- 
filed,  but  which,  wards  declared  themselves  dissatisfied  with  the  pro- 
-    -     ^    '  ceedings  of  the  Plaintiff,  and  took  possession  of  the 

works  and  of  all  the  Plaintiff^s  plant  and  materials  which 

were  upon  the  works. 


had  onlv  re- 
cently dis- 
covered.   The 
statements  and 
prayer  of  the 
supplemental 
bill,  were  in  ac- 
cordance with 
the  statements 
and  prayer  of 
the  original  bill. 
An  objection, 
made  at  the 
hearings  that  the 

bn?  haHSl  '  '^^  Reporter  is  indebted,  to  his  friend  Mr.  TWtfi,  for 

irregularly  filed,  the  above  report, 
was  over-ruled. 

If  a  supplemental  bill  is  irregularly  filed,  the  Defendant  ought 
either  to  demur  to  it,  or  to  move  that  it  may  be  taken  off 
the  file. 


The  Plaintiff,  by  this  suit,  insisted  that  these  pro- 
ceedings of  the  Company  were  irregular,  and  claimed  to 
be  paid  for  the  plant  &c.  which  the  Company  had 
seized,  together  with  a  large  sum  of  money  for  the  work 
which  he  had  performed.  The  bill  charged  that  the 
sums  allowed  by  the  different  certificates  were  deficient. 
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bat  did  not  state  the  particular  items  in  which  such 
alleged  deficiency  was  to  be  found. 

The  original  bill  was  filed  in  July  1888,  and  was  seve- 
lal  times  amended,  the  last  amendment  being  made  in 
May  1889.  The  answer  was  put  in  in  November  1889, 
and  the  time  within  which  an  order  to  amend  could 
hare  been  obtained  after  the  answer  was  put  in,  under 
the  13th  Order  of  1828,  expired  on  the  16th  of  March 
1840. 
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On  the  5th  of  March  1840,  a  supplemental  bill  was 
filed. 


On  the  28th  of  March  1840,  an  order  was  made  for 
the  Defendants  to  produce  certain  documents,  and  the 
Plaintiff  was  thereby  allowed  till  the  last  day  of  the  next 
Trinity  term,  to  file  his  replication,  he  thereby  under- 
taking not  to  amend  the  bill. 

A.    ^-—     ' 
The  replication  t^  the  original  bill  was  filed  on  the 
16th  of  June  1840,  and  to  the  supplemental  bill  on  the 
9th  of  Jannaiy  1841. 

On  the  14th  of  Septanber  1841,  the  Plaintiff  filed  a 
second  supplemental  bill,  stating  that  upon  an  examina^ 
tion  of  the  certificates,  he  had  for  the  first  time  dis- 
corered  that  the  engineers  of  the  Company  had  been  in 
the  halHt  of  describing  and  allowing  for  masonry  work 
of  a  very  expensive  description,  as  work  of  a  very  ordi- 
nary character,  and  that  he  was  entitled  to  many  thou- 
sand pounds  more  than  the  certificates  allowed  him,  on 
account  of  this  masonry  work.  It  then  stated  the  par- 
ticular mode  of  working  the  various  descriptions  of 
masonry,  and  set  out  numerous  letters  and  also  orders. 
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both  written  and  yerbal,  to  show  that  masonry  of  the 
most  ezpensive  kind  had  been  required  and  approved  of 
by  the  agents  of  the  Company,  and  prayed  for  a  proper 
remuneration  for  these  works.  None  of  the  circumstances 
were  subsequent  to  the  filing  of  the  original  bill ;  but 
the  Plaintiff  stated  he  was  not  aware  of  the  under- 
payment till  he  examined  the  certificates,  which  he  had 
nerer  seen  till  they  were  brought  into  Court  in  the  first 
suit. 

On  the  8d  of  December  1841,  the  Plaintiff  being  de- 
sirous of  proceeding  with  the  examination  of  his  wit- 
nesses, and  the  Defendants  wishing  for  further  time  to 
answer  the  second  supplemental  bill,  an  agreement  was 
signed  by  the  solicitors  of  both  parties,  that  further  time 
should  be  given  to  the  Defendants  to  put  in  their  answer, 
and  that  the  evidence  taken  in  the  original  and  first 
supplemental  causes  might  be  read  in  the  three  causes, 
or  any  of  theoo. 

The  three  causes  now  came  on  to  be  heard,  and  an 
objection  was  raised  to  the  second  supplemental  bill,  on 
two  grounds :  first,  that  it  was  irregular  to  file  that  bill, 
unless  the  leave  of  the  Court  had  been  previously  ob- 
tained upon  a  special  application ;  and  secondly,  that  if 
it  were  not  irregular  under  the  general  practice  of  the 
Court,  still  that  as  all  the  allegations  in  it  could  have 
been  introduced  into  the  original  bill,  it  was  a  violation 
of  the  undertaking  not  to  amend,  and  that  as  the  Plain- 
tiff was  thereby  precluded  from  making  these  state- 
ments by  amendment,  he  filed  this  second  supplemental 
bill  to  evade  his  undertaking. 

The  Solicitor-general,  Mr.  Stuart,  and  Mr*  Stevens, 
in  support  of  the  objection : 

Under  the  13th  Order,  the  Plaintiff  might  have  ap- 
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plied  to  the  Court  for  leave  to  amend ;  in  that  case  he 
would  have  been  met  by  his  undertaking  not  to  amend, 
and  his  application  must  have  been  refused.  That  order 
vras  made  to  prevent  expense  and  delay ;  but  if  a  party 
who  is  refused  leave  to  amend,  can  immediately  file  a 
supplemental  bill,  not  to  introduce  new  matter,  but  to 
state  facts,  all  of  which  existed  before  the  original  bill 
was  filed,  the  object  of  the  order  is  altogether  frustrated. 
In  Coldough  v.  Evans  {a)  a  demurrer  to  a  supplemental 
bill  was  allowed*  Crompton  v.  Wombwell  (6) ;  7%e  At^ 
ierney^eneral  v.  The  Fishmongtn*  Company  {c).  The 
Defendants  objected  by  their  answer  to  the  irregularity 
of  this  billy  and  therefore  they  are  entitled  to  the  same 
benefit  as  if  they  had  applied  to  have  it  taken  ofi*  the 
file.  Wray  v.  Hutchinson  (d);  MUUgan  v.  Mitchell  (e). 
By  the  agreement  of  December  1841,  the  Defendants 
did  not  waive  this  objection ;  all  they  did  was  to  consent 
that  the  evidence  might  be  proceeded  with  before  the 
answer  to  the  second  supplemental  bill  was  put  in, 
and  that  no  technical  objection  should  be  taken  to  the 
reading  of  the  evidence  in  that  suit,  merely  because  it 
was  given  before  issue  was  joined  in  the  cause. 
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Sir  Thomas  Wilde,  Mr.  Wakefield,  and  Mr.  IkoeUs 
appeared  for  the  Plaintiff;  but  the  Vice^ChanuUor, 
without  hearing  them,  gave  judgment  as  follows : 

The  Vics-Chancsllob  : 

I  shall  not  trouble  the  counsel  for  the  Plaintiff, 
because  it  appears  to  me  to  be  really  a  plain  matter. 
In  the  first  place,  in  Wray  v.  Hutchinson,  what  was 


(a)  Ante,  Vol.  IV.  p.  76. 

(b)  Ibid.  p.  628. 

(c)  4Myl.aECr.  1. 


{d)  2  Myl.  A  Keen,  235. 
{e)  1  Myl.  &  Cr.  433. 
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attempfted  to  be  <}one  was  tbi%  to  put  in  iBsm.  by  way 
of  supporting  the  original  causey  facts  which  had  hap- 
pened aAer  the  original  bill  was  filed ;  and  I  apprehend 
that,  imless  the  Defendant  has  so  conducted  himself  as 
to  deprive  hunself  of  naking  the  objection,  it  fairiy 
may  be  made.  The  Plaintiff  is  not  at  liberty  at  the 
hearing  to  gire  e^denoe  of  itfiy  £acts»  except  those 
which  happened  prior  to  the  filing  of  the  <Higinal  biU. 
Now  this  is  a  very  different  case.  In  that  caae,  the 
objection  was  made  by  the  answer,  and,  being  made, 
tEe  lilaster  of  the  Rolls  sustained  it,  and,  i  think,  quite 
rightly. 


New,  obaenre  what  this  esse  is.  It  is  atteoipted,  as 
I  iindefBtand,  by  the  Plaintifl^  to  put  in  issue,  by  his 
second  supplemental  biU^  facts  which  have  happened 
before  the  original  bill  was  filed,  fie  did,  by  the  pro- 
duction of  the  books  in  the  course  of  the  original  cause, 
discover  certain  evidence  which  went  to  eooroborate  the 
genend  case  which  lie  might  have  against  the  Company, 
vpon  fibcts  existing  before  the  original  bill  was  filed.  If 
the  original  bill  should  turn  out  not  to  bave  put  thoe 
facts  in  issue  at  all,  that  would  be  a  different  kind  of 
thing;  that  would  af>ply  to  the  hemng  of  the  evidence; 
but  tiie  question  now  before  me  is,  whether  I  am,  at 
the  hearing,  at  onoe  to  say  Aat  the  supplemental  biU 
ought  to  be  treated  as  a  nullity. 


Now,  I  apprehend  that  if  the  supplemental  bill 
filed  at  a  time  when,  by  the  course  of  the  Court,  ac- 
cording to  the  true  construction  of  the  orders  and  the 
habit  of  dealing  with  them,  it  ought  not  to  have  been 
/  filed,  the  course  for  the  Defendants  to  take  was,  if  the 
f  objection  appeared  on  the  face  of  the  bill,  to  have  made 
the  objection  by  demurrer,  and  if  the  objection  did  not 
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on  the  laoe  or  die  bill^  I  tliiitk  Aey  raght  to  ha^e  ) 
afUpKed  to  the  Omrt  to  bave  Ikat  MpplcBMstal  bili 
token  off  the  file.  Now  tbey  do  not  deiMr.  {  do  not  • 
know  vrbether  tkey  co«ld  •demur  or  not  in  fiust^  they 
do  not  denmr,  nor  do  they  make  an  afplicotiion  to  take 
the  bU  off  the  tle^  «tid  I  nyeeif  never  knew  that  the 
Comt,  when  the  caose  has  been  allowed  to  <come  on  to 
heamgonanupplementol  bill>  woukl  lefiiac  to  entor- 
tam  that  eupplementol  bill,  whicfh  only  aeeks  to  giTe  in 
evidenoe  facte  which  existod  anteoedentiy  to  the  filing  of 
the  original  hill. 

But  it  was  sidd,  because  we  might  have  made  an 
objection  to  the  supplemental  bill  at  a  given  time  and 
in  a  given  manner,  therefore  we  shall  now  be  at  liberty 
to  make  it  at  tbe  hearing.     I  think  the  objection  to  that 
would  be,  that  th^«  tai^t  be  a^6om[dete  answer  given 
to  the  very  objection,  if  the  objection  had  been  made  in 
the  shape  of  a  motion  to  take  the  biU  off  the  file,  be- 
cause in  that  case  it  would  have  been  competent  to  the 
Plaintiff  to  have  shown  conduct  on  the  part  of  the 
Defendants,  which  would  have  prevented  them  from 
toking  the  objection:  instead  of  which,  they  wait  till 
the  hearing,  when  it  is  impossible  for  the  Plaintiff  to  - 
read  any  affidavits  in  support  of  bis  case,  and  then  for  ' 
the  first  time  they  make  the  objection.     I  think  the  i 
making  it  in  the  answer  is  perfectly  immaterial.    They  j 
do  answer,  and  they  make  the  objection,  but  I  appre*  i 
hend  it  is  not  the  proper  mode  of  makingjhe  objection  ;  I 
and  therefore  my  opinion  is,  irrespectively  of  this  paper  , 
of  the  3d  of  December  1841,  and  what  has  taken  place  | 
in  the  cause,  that  I  am  at  liberty  to  attend  to  the  state- 
ment of  these  facts,  which  are  contoined  in  the  second  : 
supplemental  bill. 

In  Milligan  v.  Mitchell^  there  was  a  special  order 
given  for  leave  to  amend;  by  adding  parties,  and  under 
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cover  of  that,  the  Plaintiffs  filed  a  bill  and  stated  a  new 
case.  When  the  Court  knew,  by  its  own  orders,  that  the 
Plaintiffs  were  in  effect  playing  falsely  with  the  Gonrt, 
and  that,  under  pretext  of  an  order  which  only  gave 
leave  to  amend  by  adding  parties,  they  were  making  a 
new  case,  the  Court  would,  on  being  informed  of  that, 
treat  it  as  a  nullity.  It  appears  to  me  that  this  is  quite 
a  different  case.  L.neyer  recollect  this  sort  of  objection 
brought  forward  at  the  hearii^.  Wray  ▼.  Huichinson 
is  quite  a  different  case,  because  the  Court  cannot  hear 
evidence,  except  of  facts  which  are  put  in  issue  by  the 
original  bill,  that  is,  the  facts  which  happen  antecedently 
to  the  original  bill.  I  entirely  approve  of  Wray  v.  Hutchin- 
Mm,  and  with  that  approval  I  mean  to  say  that  I  am  now 
at  liberty  to  hear  the  second  supplemental  bill  *. 

♦  See  Wdfbrdy.  Pemberion,  post.  #3>/ 
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THE  EARL  OF  VERULAM  «.  BATHURST. 


tjELTNAf  Dowager  Lady  Ranelagh,  made  her  will, 
dated  the  20th  of  August  1780,  in  the  following  words : 

Testatrix  be- 
queathed a  '^  I  give,  devise  and  bequeath  all  that  my  leasehold  mes- 

leasehold  house  j^iage,  tenement  or  dwelling-house  and  premises  there- 
stock  totrustees,  ^^^  belonging,  situate  in  Grosvenor^street  in  the  city  of 
in  trust  to  per-     Westminster  now  in  my  own  possession,  for  all  the  estate 

mit  her  daugh-  ^^^  ^^^^^  ^^  years  I  have  therein,  and  all  my  household 
ter  to  receive  ^  ^  j 

the  rents  and  goods,  household  stuff  and  furniture  belonging  thereto 
interest  for  life, 

for  her  separate  vse ;  and,  from  and  immediately  after  her  daughter's 
dece88e»  she  gave  the  rents  and  interest  to  the  heirs  of  the  body  of 
her  daughter  lawfully  begotten :  but,  in  case  her  daughter  should 
happen  to  die  without  Uavins  any  laxvful  issue  living  at  the  time  of 
her  decease^  she  gave  the  house  and  the  stock  over.  Held  that 
the  daughter  took  the  property  absolutely. 
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(except  plate  and  jewels)  as  shall  happen  to  be  therein 
at  the  time  of  my  decease,  and  also  all  my  household 
goods  and  furniture  belonging  unto  me  at  EnglefUld 
Green  aforesaid  at  the  time  of  my  decease  (except  plate 
and  jewels  as  aforesaid),  and  also  all  my  estate  and 
interest  in  the  several  leasehold  estates  at  West  Dean 
and  Grinstead  in  the  county  of  fVillSf  which  I  have 
granted  to  my  brother  Peter  Bathurst  of  Clarendon 
Park  in  the  said  county  of  WiUs^  esquire,  or  any  other 
person  I  shall  or  may  grant  the  same  in  trust  for  me  by 
virtue  of  the  powers  under  the  will  of  my  late  dear  bus* 
band  Lord  Ranelagh,  together  with  the  sum  of  3,000  /. 
part  of  the  sum  of  6,000  /.  bank  stock  which  I  am  now 
entitled  to,  unto  my  said  brother,  Peter  Bathurst^  and 
John  Eyre  of  Langford  in  the  county  of  W'Uti^  esquire, 
their  executors,  administrators  and  assigns,  iii  trust  to 
permit  and  sufi'er  my  dear  daughter,  Selina  Mary 
Hervey,  to  receive  the  rents  and  profits  of  all  my  said 
leasehold  estates  and  use  of  all  my  said  household  goods 
before  mentioned,  and  interest  of  the  said  3,000/.  bank 
stock,  for  and  during  the  term  of  her  natural  life,  with- 
out the  intermeddling  or  control  of  her  present  hus- 
band :  it  being  my  desire  that  the  rents  of  my  said  lease- 
hold estates  and  interest  of  the  said  3,000/.  bank  stock, 
shall  be  paid  and  applied  to  the  separate  use  of  my  said 
daughter,  and  shall  not  be  subject  to  the  debts,  con- 
trol or  engagements  of  her  present  or  any  future  hus- 
band she  may  hereafter  marry:  and, /rom  and  vnme* 
ditttely  after  the  decease  of  my  said  daughter^  then  I 
give,  devise  and  bequeath  the  rents,  issues  and  profits 
of  all  my  said  leasehold  estates,  and  interest  of  the  said 
3,000  /.  bank  stock,  and  use  of  all  my  said  household 
goods  and  furniture,  unto  and  to  the  use  of  the  heirs  of 
the  body  of  my  said  daughter  lawfully  begotten :  but,  in 
case  my  said  daughter  shall  happen  to  depart  this  life 
Vol.  XIII.  DD 
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titif  Aoiil  ieavinff  My  Utuful  isiue  livinff  at  ike  Hme  cf  her 
deoeasfj  then  I  give  and  bequeath  all  that  my  etAA 
leasehold  messuage,  tenement  or  dwelling*hou8e  and 
premises  in  Orosven&r^street  aforesaid,  for  all  the  residue 
of  the  terms  of  years  therein  then  to  come/ together 
with  ell  sQch  household  goods  and  furniture  therein  and 
usually  enjoyed  therewith  at  the  time  of  suob  my 
daughter's  decease,  unto  my  ddar  aister^  Lady  Ttacjff 
wife  of  the  Right  honourable  Lord  Tracy,  her  executorn, 
administrators  and  assigns^  to  be  solely  at  her  own  dis- 
posal and  not  subject  to  the  debts  or  intermeddling  of 
her  said  husband ;  and,  from  and  immediately  after  the 
decease  of  my  said  daugkter  ^ihout  issue  as  aforesaid,  f 
giye  and  bequeath  all  such  household  goods  and  fufni-'' 
ture  of  erery  sort  as  shall  be  then  remaining,  being  and 
belonging  to  Enghfield  Green  House  aforesaid,  unto  my 
eaid  brother,  Peter  Batkurst,  his  executors,  administra-* 
tors  and  assigns :  and  further,  that,  in  case  of  the  death 
of  fny  said  daughter  mthont  issue  as  aforesaid,  then  I 
give,  devise  and  bequeath  all  and  every  my  leasehold 
estates  at  West  Dean  and  Grinstead  aforesaid,  and  all 
my  term  and  estates  and  interei^s  therein,  and  also  the 
said  d,000{.  bank  stock  and  all  interest  and  dividends 
thereon  due,  unto  my  nephew  Robert  BathuM  and 
nieces  Selhia  Lotdsa  Harriet  and  EliTobefh  Byam^ 
daughters  of  my  late  sister  Louisa  Byam,  equally  be^ 
tween  them  share  and 'share  alike,  and  to  their  respee- 
tive  executors  and  administrators."  The  testatrix  then 
gave  several  pecuniary  legaoies;  and,  lastly,  she  be- 
queathed, to  her  daughter,  SeUna  Mary  Hervey,  2,000/. 
bank  stock,  part  of  the  said  sum  of  6,000  Z.  like  stock, 
and  all  her  plate,  jewels  and  other  personal  estate  not 
thereinbefore  given,  to  enable  her  to  pay  the  pecuniary 
legacies ;  and  she  appointed  her  daughter  sole  executrix 
of  her  will. 
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The  testatrix  died  in  February  1781»  leaving  her 
daughter  named  in  her  will,  who  was  then  the  wife 
pS  Lionel  Felton  Hervey^  her  only  child  and  next  of 
kin  her  surriving.  Mrd.  Hervey  had  no  child  living  at 
the  testatrix's  death ;  but  she  had  three  sons  and  two 
daughters  born  afterwards*  Her  eldest  son  died,  in  her 
lift^time,  without  issue.  Her  second  son  also  died  in 
her  Ufetime ;  but  he  left  Sir  Frederick  Uuichium  Servey^ 
JBat/wntf  who  was  one  of  the  Defendants  in  the  suit^ 
his  eldest  son,  heir  at  law  and  executor. 
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LioMl  Felion  Hervey  died  in  1786 ;  and  his  widow 
married  the  Plaiatiif  Sir  WUliam  Henry  FreenuaUle; 
but  there  was  no  issue  of  that  marriAge.  Lady  Free- 
mantle  died  in  Noventber  1841,  baring,  by  virtue  of  a 
power  Deserved  to  her  by  the  settlement  on  her  second 
marriage,  made  a  will,  of  which  she  appointed  her  hus- 
band and  the  other  Plaintiffs,  the  executors.  The  De- 
fendant Sir  Frederick  H.  Herwj/  Baihurei  was  her  heir 
ctlaw* 

The  bill  (which  was  confined  to  the  3,000 /«  bank 
stock  and  the  furniture  in  the  testatrix's  house  in 
Grosvenor-street  and  at  Englefield  Green)  prayed  for  a 
declaration  that,  according  to  the  true  construction  of 
the  testatrix's  will.  Lady  FreemaniU  became  absolutely 
entitled  to  the  nioifk  and  furniture. 


Sir  F.  H.  Hervey  Baihvrsi,  by  his  answer,  said  that 
he  was  advised  that,  under  the  will,  Lady  Freemantle 
took  a  life  interest  only  in  the  stock  and  furniture ;  and 
that,  on  her  death,  her  heir  at  law,  or  such  of  her  issue 
as  then  answered  the  description  of  heir  or  heirs  of  her 
body,  became  entitled  thereto;  and  that  be,  being  at 
her  death  her  heir  at  law,  and  also  answering  the  de- 
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the  stock  and  furniture;  but  if  not,  that  they  became 
'v^RuiT  V    ^^^'s*"^'®  either  amongst  the  children  of  Lady  FreemantU 
^^  who  were  living  at  her  death,  and  the  personal  repre- 

Bai HURST,  sentatives  of  such  of  them  as  were  then  dead,  in  which 
case  he  was  entitled  to  one  fifth  as  representing  his 
father;  or  amongst  the  issue  of  Lady  Freemantle  who 
were  living  at  her  death,  in  which  case  he  was  entitled 
lo  a  proportionate  share  of  the  stock  and  furniture  as 
one  of  her  grandchildren. 

The  Defendants  Lady  Knightley,  the  wife  of  the  De- 
feouaut  Sir  C.  Knighiley^  Lionel  Charles  Hervey  and 
Elizabeth  Hervey,  who  were  the  only  children  of  Lady 
Freemantle  who  survived  her,  insisted  that  the  bank 
stock  and  furniture  became  divisible,  on  their  mother's 
death,  amongst  her  children  who  were  then  living ;  and 
Lionel  Charleu  Hervejfj  who  was  the  representative  of 
his  eldest  brother,  claimed  one-fifth  in  his  own  right 
and  one-fifth  in  his  representative  character,  in  the  event 
of  the  property  having  become  divisible,  on  his  mo* 
ther's  death,  amongst  all  her  children. 

JMr.  Bethell^xxA  Mr.  £.  G.  While,  for  the  Plaintiffs : 

A  gift  to  A,  for  life,  and,  after  his  death,  to  the 
heirs  of  his  body,  gives  A.  an  estate  tail  in  realty  and 
an  absolute  interest  in  personalty,  unless  (which  ther^ 
is  not  in  this  will)  there  is  something  in  the  context  of 
the  instrument  that  limits  or  controls  the  legal  signifi- 
cation of  the  expression :  *'  heirs  of  the  body."  The 
words :  '*  but  in  case  my  said  daughter  shall  happen  to 
depart  this  life  without  leaving  any  lawful  issue  living 
at  the  time  of  her  decease,  then  I  give  and  bequeath 
&c.,"  are  merely  words  of  executory  gift ;  and,  being 
such,  they  do  not  control  the  effect  of  the  antecedent 
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wordfl.  Denn  v.  Shejiton  (a);   Wright  v.  Pearson  (b).  1843. 

In  those  cases  it  was  held  that  an  estate  tail  was  '  ^ 
created  by  the  antecedent  words,  and  that  it  was  not  '^"*  ^^^^  °' 
affected  by  the  subsequent  executory  gift.  The  only 
other  words  in  this  will  which  by  any  possibility  can  ijathurst 
be  said  to  affect  the  construction  of  the  words  in  ques- 
tion, are  :  "  and  from  and  immediately  after^the  decease 
of  my  said  daughter  without  issue  as  aforesaid  :*'  but 
those  words  are  mere  words  of  reference :  they  clearly 
refer  to  the  prior  executory  gift,  and  can  have  no 
more  effect  on  the  words :  *•  heirs  of  the  body  of  my 
said  daughter,"  than  the  words  to  which  they  refer 
have.  The  rule  in  Shelley's  case,  is  not  derived  from 
the  feudal  law,  but  is  merely  a  rule  of  construction ; 
and  there  are  only  three  cases  (and  the  present  is  not 
one  of  them),  in  which  the  effect  of  a  limitation  to  heirs 
of  the  body,  admits  of  being  controlled.  Those  cases 
are,  first,  where  words  of  superadded  limitation,  are  an- 
nexed to  the  words,  "  heirs  of  the  body;"  second,  where 
words  are  added  which  are  descriptive  of  a  mode  of 
enjoyment  different  from  that  which  the  words,  "  heirs 
of  the  body/'  would  confer,  if  taken  in  their  proper, 
legal  signification ;  and  third,  where  it  is  manifest,  from 
the  context  of  the  will,  that  those  words  are  used,  not  in 
their  original  and  proper  sense,  but  with  some  secondary 
or  peculiar  meaning.  In  Jesson  v.  Wright  (c).  Lord 
Eidon  said :  *'  The  words,  '  heirs  of  the  body '  will, 
indeed,  yield  to  a  clear,  particular  intent  that  the  estate 
should  be  only  for  life ;  and  that  may  be  from  the  effect 
of  the  superadded  words,  or  any  expressions  showing 
the  particular  intent  of  the  testator ;  but  that  must 
be    clearly   intelligible  and  unequivocal."    And  Lord 

(n)  Cowp.  410.  (b)  I  £den*8  Rep.  119. 

(c)  2  Bligh,  1  ;  see  pp.  53  and  57. 
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Redesdak  said:  "The  rule  is  that  technical  words  shall 
have  their  legal  effect,  unless,  from  subsequent  incon- 
sistent words,  it  is  very  clear  that  the  testator  meant 
otherwise/'  But  is  there  anything  in  the  context  oT 
this  will,  to  give  to  the  words,  **  heirs  of  the  body,'*  an 
interpretation  different  from  that  which  they  technicaDy 
bear? 


The  argument  for  the  Plaintiffs  was  hete  disconti- 
nued, in  consequence  of  the  Vice^Chancelhr^s  saying 
that  he  thought  the  case  was  with  them,  and  that  be 
wished  to  hear  the  counsel  for  the  Defendants. 

Mr.  Walker  and  Mr.  Ramitly,  for  Sir  Frederick 
B.  Hervey  Bathurst : 

We  contend  that,  taking  the  whole  of  the  will  toge- 
ther. Sir  F.  Bathurst  J  as  being  the  person  who  filled 
the  character  of  heir  of  the  body  of  Lady  Freemantle  at 
her  death,  is  entitled  to  the  absolute  interest  in  this 
property. 

Supposing  that  this  had  been  a  devise  of  a  freehold 
estate,  and  the  will  had  stopped  at  the  words :  "  heirs 
of  the  body  of  my  said  daughter  lawfully  begotten,*'  it 
would  have  been  clear  that  Lady  Freemantle  would 
have  taken  an  equitable  estate  for  life,  with  a  legal  re- 
mainder over  to  the  heirs  of  her  body.  For  it  is  clear 
that  the  trustees  take  such  an  estate  only  as  is  com- 
mensurate with  the  purposes  of  their  trust,  which  was 
a  trust  for  the  separate  use  of  Lady  Freemantle  for  her 
life;  and,  consequently,  the  legal  estate  was  not  re- 
quired to  remain  and  would  not  remain  in  the  trustees, 
any  longer  than  during  her  life.     Doe  v.  Nicholls  (d) 


{d)  1  Barn.  &  Cress.  336. 
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where  all  the  cases  on  the  subject  are  collected.  The 
bequest  to  the  heirs  of  the  body  of  Lady  Freemantle,  is  a 
distinct,  independent,  legal  bequest,  and,  as  such,  it  does 
not  coalesce  with  the  prior,  equitable  life  estate,  but  cre- 
ates a  contingent  remainder  in  the  heir  of  the  body  of  the 
equitable  tenant  for  life.  In  all  the  subsequent  gifts, 
which,  it  is  important  to  observe,  are  alternative  or 
substitutional  gifts,  the  leaseholds  and  other  property 
are  disposed  of  without  any  interposition  of  trustees. 

Supposing,  however,  that  the  remainder  to  the  heirs 
of  the  body  of  Lady  Freemantle,  was  not  an  equitable 
but  a  legal  remainder,  then  we  contend  that  there  is  no 
inflexible  rule  of  law  which  requires,  with  regard  to  per- 
sonal estate,  that  the  remainder  to  the  heirs  of  the  body, 
should  coalesce  with  the  previous  estate  for  life,  so  as 
to  give  the  absolute  interest  to  the  tenant  for  life.  For 
the  rule  in  Sheltey*B  case,  though  inflexible  with  re- 
spect to  real  estate,  yields  to  the  intention,  to  be  col- 
lected from  the  whole  of  the  will,  when  the  property  as 
to  which  the  question  arises,  is  personal  estate;  Tiiait 
rule  has  indeed  been  applied  to  personal  estate  in  cer<» 
tain  cases  ;  but,  in  some  of  those  cases,  the  subject  of 
disposition  was  a  mixed  fund,  composed  partly  of  real 
and  partly  of  personal  estate,  and  an  intention  was  ma- 
nifested that  both  properties  should  go  together ;  and 
then  the  Court  has  said :  '•  We  will  give  effect  to  the 
greater  intention  of  the  testator ;  and  as  we  can  not 
give  an  estate  tail  in  personalty,  we  will  give  the  first 
taker  an  absolute  interest/*  In  other  cases  in  which 
the  rule  has  been  applied,  there  has  been  a  gift  over 
on  an  indefinite  failure  of  issue.  Here,  however,  the 
property  in  dispute  is  unmixed  personalty;  and  the 
limitation  over  is  to  take  effect,  not  after  an  inde- 
finite failure  of  Ludy  Freemantle's  issue,  but  on  failure 
DD  4 
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1843.  of  issue  at  her  decease.   Besides,  nothing  more  than 

an  estate  for  life  is  given  to  her;    and  her   husband 
was  clearly   intended    to   take  nothing   at  all   under 
the   will.      That    intention,    however,    would   be  de- 
Bathuhst      f^^ted  by  applying  the  rule  in  Shelley's  case;  for  then 
her  husband  would  take  the  whole  of  the  property; 
and,  in  addition  to  that,  all  the  subsequent  limitations 
would  have  no  effect  whatever. — [The  Vice-Chancellor  : 
What  is  the  sentence  with  which  Lord  Hardwiche  con- 
cludes his  judgment  in  Garth  v.  Baldwin  (e)!     **  It  is 
a  limitation  of  personal  estate  to  one  for  life  and  the 
heirs  of  his  body,  which  vests  absolutely  whether  so 
intended  by  the  testator  or  not."] — Lord  Hardwiche  did 
not  intend  to  lay  down  the  proposition  so  broadly ;  for 
he  had  said,  just  before,  that  all  the 'other  cases  had 
been  upon  particular  distinctions  of  evidence  of  inten- 
tion ;  and  that,  in  Hodgeson  v.  Bussey  (/)  he  held  the 
adding  the  words,  **  executors,  administrators,  and  as- 
signs," strong  evidence  of  intent  to  give  a  usufructuary 
interest  for  life,  and  to  vest  the  property  in  the  heirs  of 
the  body.     In  Garth  v.  Baldwin,  also,  the  fund  in  dis- 
pute was  a  fund  of  realty  and  personalty  combined,  and 
there  was  no  good  executory  limitation  over.    The  in- 
tention too  was  that  the  property  should  go  in  succes- 
sion, which,  with  regard  to  personal  estate,  could  not 
be  effected ;  and  there  was  a  limitation  which  was  in- 
tended to  take  effect  after  an  indefinite  failure  of  issue. 
Consequently,  that  case  is  plainly  distinguishable  from 
the  present.     Here  nothing  like  succession  was  contem- 
plated.   The  subsequent  gifts  are  substitutional  for  the 
first ;  and  the  property  is  virtually  given  over  on  the 
decease  of  Lady  Freemantle. 

The  testatrix,  herself,  has  told  us  that,  in  her  view, 
{e)  2  Vez.  646.  (/)  2  Atk.  89. 
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the  words,  "  heirs  of  the  body"  and,  "  issue,"  mean 

the  same  thing :  and,  if  so,  the  case  is  within  those  in      '         *       ^ 

which  the  word,  "  issue"  is  used  ;  and  then  it  is  quite    ^^f^^^\^^ 

clear  that  the  issue  will  take  after  the  death  of  the 

tenant  for  life. 
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There  is  an  opinion,  given  by  Mr.  Feame  on  a  case, 
which  is  on  all-fours  with  the  present ;  except  that  the 
language  of  the  will  now  before  the  Court  is  more 
favourable  to  the  construction  which  we  are  contend- 
ing for  ig). 


(g)  Mr  Walker  read  the  case  and  opinion  to  the  Court» 
from  Fearne%  Posthumous  Works,  p.  393.  They  were  as 
follows : 

Case. 

A  fi.,  possessed  of  an  estate  for  the  residue  of  a  long  term 
of  years,  says,  in  bis  will :  ^  I  give  unto  my  cousin  C.  my 
leasehold  estate  during  his  life;  and,  after  his  decease,  I  give 
the  same  to  the  heirs  of  his  body  for  the  residue  of  the  term 
that  shall  be  then  to  come ;  and,  for  want  of  such  issue,  I 
give  the  same,  after  the  decease  of  the  said  C,  unto  2).  £., 
and  her  heim,  for  the  residue  of  the  term."  C.  entered  on 
the  estate,  had  four  sons,  and  died.  His  eldest  son  died  in 
the  lifetime  of  C,  leaving  a  son  him  surviving,  who,  after  the 
death  of  C,  took  possession  of  the  lands  and  assigned  them 
to  Hm  and  his  wife. 

Opinion. 

Though,  in  general,  a  limitation  of  a  term  to  one  for  life, 
and  afterwards  to  the  heirs  of  his  body,  vests  the  whole  in  the 
first  devisee,  when  that  limitation  is  not  attended  with  other 
expressions  or  circumstances  to  prevent  such  a  consttuction ; 
yet  Courts  have  generally  attended  to  any  expressions  that 
might  warrant  the  construing  the  limitation  as  distinct,  and 
make  the  latter  operate  as  words  of  purchase  ;  see  the  cases 
of  Hodgeson  v.  Bussey^  a  Atk.  89,  and  Read  v.  Snell,  ti  Atk. 
643 ;  and  other  cases.     Now,  in  the  present  case,  the  limi- 
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The  odierauthoriUes  referred  to,  were  the  treatiae^  on 
executory  devises,  by  the  same  learned  author,  c»  4  a 

tatroni  after  the  decease  of  C.»  to  the  heirs  of  his  body,  for 
the  residue  of  the  term  that  shall  then  be  to  oome,  and  the 
limitation  over,  In  default  of  such  issue,  to  D*  E»,  after  his 
decease,  appear  to  mc  sufficient  for  that  purpose ;  the  former 
giving  a  separate  interest  fi*om  that  before  given  to  the  father, 
viz.  the  residue  oF  the  term  after  hia  decease,  and,  coose** 
quently,  exdudiog.  die  oonstmction  of  that  residue  vesURg. 
in^  the  father ;  and  the  latter  importing  that  the  inters  U* 
mited  to  the  heirs  of  his  body,  should  not  vest  till  his  decease, 
and  should  then  vest  in  such  heir ;  or,  in  default  of  such,  then 
in  D.  E. ;  see  the  opinion  of  Lord  Macclesfield^  and  the  Lords 
Commissioners,  on  the  effect  of  similar  words,  (n  the  case  of 
Paine  v.  Straiton,  cited  by  Lord  Hardmcke^  a  Atk«  647.  I 
am,  therefore,  of  opinion  that  the  limitation  to  the  heirs  of 
the  body  of  C.  did  not  vest  till  his  decease,  and  then  vested 
in  the  person  who  was  heir  of  his  body,  as  the  person  de- 
scribed ;  for,  though  the  words,  *  heirs  of  the  bedy,*  in 
these  cases,  may,  under  particular  circumstances  manifest- 
iiig  such  on  inteniion,  be  construed  as  descriplio  pertowSf 
applicable  to  an  heir  apparent,  or  to  children,  thougli  not 
answering  the  complete  description  of  heir ;  yet  I  have  not 
met  with  any  instance  of  that  sort,  where  there  has  been  no 
expression  or  circumslanoe  in  the  will,  hnporting  such  an  fo« 
tention :  here  are  none  that  I  discover.  On  the  contrary, 
the  limitation  over  after  his  decease,  in  default  of  such  issue 
(that  is,  heirs  of  his  body,  to  which  he  refers),  shows  that  he 
meant,  by  *  heirs  of  his  body,'  a  person  or  persons  answering 
that  description  at  the  decease  of  C,  which  entirely  excludes 
the  construction  that  Lord  Harduoicke  seemed  to  counte- 
nance, in  the  case  of  Theebridge  v.  Kilburne^  s  Vez.  2,^, 
that,  where,  in  these  cases,  the  words,  *  heirs  of  the  body,' 
are  taken  as  words  of  purchase,  it  is  not  necessary  that  the 
issue  should  survive  the  first  taker,  so  as,  in  strictness,  to  be 
heir ;  for  here  it  was  necessary ;  because  the  residue  of  the 
term  was,  after  his  decease,  to  vest  in  D.  £.,  for  want  of  such 
heir ;  and,  consequently,  only  to  vest  in  an  heir  surviving 
him,  that  is,  an  heir  of  liii}  body  in  strictness. 
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and  Daffome  ▼.  Ooodnuth(h) ;  Peacock  v.  Spo(mer(i) ; 
Ward  v.  Bradley  (k);  Webb  r,  Webb  (I);  Buiterjield 
V.  Butterfield{m) ;  Theebridge  v.  Kilbume  (»)  ;  Price  v. 
Price  (o);  Wright  v.  Atkgmip);  Tot  hill  v.  Pitt(q); 
Read  v.  Snell{r);  Lampley  v.  Blower  (s);  Jacobs  v. 
ii/7iya^^(0;  Knight  v.  Ellis  {u);  Trotter  v.  Oswald  {x)\ 
Ex  parte  Sterne  (y) ;  and  Stonor  v,  Curwen  (z).  And 
theleamed  coaoael  diatinguUhed  Auch  of  those  cases  i^ 
were  against  them  from  the  present,  on  one  or  other  of 
the  following  grounds,  namely,  either  that  the  fodd  iti 
dispute  was  a  mixed  fUnd,  or  the  gift  over  was  intended 
to  taie  effect  on  an  indefinite  failure  of  issue,  or  the  in- 
strument on  which  the  question  arpse^  was  made  in  con- 
sideration of  marriage,  and|  therefoi'Oy  the  construction 
of  it  was  governed  by  a  principle  which  was  not  appli- 
cable to  the  case  before  the  Court. 

Mr.  Maepherson  and  Mr.  Ball,  for  Sir  C.  and  Lady 
Kmgkllejsfy  also  contended  that  the  words,  '^  het»  of  the 
body,*'  most  be  taken  as  words  of  purchase,  but  must 
be  so  construed  as  to  comprehend  all  the  issue  of  Lady 
Freemqntle  as  a  class.  They  cited  Fearne's  Ex.  Dev. 
p.  492,  Latnpletf  v.  Blower ,  Knight  v,  Ellis,  Theebridge 

I  am,  tlterefore,  of  opinion,  that  the  residue  of  the  term, 
on  the  decease  of  C^  became  vested  in  his  grandson  G.,  as 
heir  of  his  body. 


1843; 
' ..— ' 

TnB  Eakl  or 
Veritlaic 

V. 

Batuurst. 


(A)  3  Vem.  36a. 
(i)  Ibid.  43. 
Ik)  Ibid.  22. 
(/)  iP.W.  133. 
(fifc)  1  Vez.  133. 
(«)  2  Vez.  233. 
(0)  Ibid.  234,  cited. 
(p)  iQVes.  299. 
(q)  1  Madd.  488. 


(r)  2  Atk.  642. 

(5)  3  Atk.  39G. 

(t)  4  Bro.  C.  C.  542 ;  and 
1  Madd.  376  note ;  and  13 
Ves.  479. 

(tt)  2  Bro.  C.  C.  570. 

(x)  1  Cox,  317! 

(j/)  6  Ved.  15G. 

(z)  Ante,  Vol.  V.  p.  264. 
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TiiK  Earl  or 

V. 

Bathui^. 


at  die  time  of  her  dec^aBc/'  then  the  property  is  to  go 
over;  00  which  nothing  particular  turns. 

There  is  nothing  in  this  will,  which,  of  neceBsity»  re- 
strains the  general  impoi't  of  the  words,  *^  heirs  of  the 
body/'  There  is  no  cnentioa  of  children.  If  you  look 
at  the  case  of  Pcme  v.  StroUon  (/)  which  is  referred  to 
in  Read  v.  Snellf  you  will  see  that,  though  there  was 
a  devise  to  the  testator's  sister  Anne  Paine  9JiA  the  heirs 
of  her  body  lawfully  begotten,  the  devise  over  for  imnt 
of  such  issue  or  heirs,  was  to  the  childreii  of  the  testae- 
tor's  sister  Mary  StruitoUf  equally  among  tbeia  and  their 
heirs  and  assigns  for  ever :  and,  if  you  look  at  the  will, 
as  stated  at  length  in  3  Bro»  P.  C«  267,  you  wiU  ftnd 
that  the  words  used  were :  '^  sons  and  daughters  equally." 
So  that  there  can  be  no  question  about  that  case. 

Here  there  are  no  words  of  limitation  superadded; 
and,  in  my  opinion,  the  words :  ''  in  case  my  said 
daughter  shall  happen  to  depart  this  life  without  leav- 
ing any  lawful  issue  living  at- the  time  of  her  decease," 
are  tantamount  to  this,  that  if  there  should  be  nohaiiB 
of  her  body  living  at  the  time  of  her  decease,  then  the 
property  should  go  over.  So  that,  in  the  first  instaaeey. 
if  she  happened  to  have  issue  living  at  her  death,  it 
would  be  an  absolute  interest  in  her ;  but-  in  ease  she 
had  no  issue,  that  is,  no  heirs  of  her  body  living  at  her 
death,  the  limitation  over  would  be  good. 

Then  I  find  the  cases  of  Garth  v.  Baldwin  and  Thee- 
bridge  v.  Kilbume  going  very  nearly  on  all-fours  with 
this  case.  In  the  case  of  I'heebridge  v.  Kiiburne,  the 
trust  was,  after  the  death  of  the  settlor  and  his  wife,  to 


(/)  2  Atk.  (>47,  cited. 
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pay  the  whole  profits  of  the  property  to  his  dtughtefi 
Sarah,  during  her  iifey  and^  immediately  from  and  after 
her  decease,  to  the  heirs  of  the  body  of  Sarah  lawfully 
begotten,  if  the  term  ahould  so  long  endure ;  and,  for 
default  of  such  issue,  then  to  his  grand-daughter,  her 
exeeatoni,  administrators  and  assigns :  and  Lord  Hard" 
wicke  held,  in  that  ease,  that  the  first  taker  took  the 
whole  interest*  In  Crorth  ▼.  Baldwin,  the  trust  was  to 
pay  the  rents  and  profits  of  the  testator's  real  and  per- 
sonal estate  to  Sarah  Garth  for  her  separate  use  for 
Iife»  and,  after  her  decease,  to  pay  the  same  to  her  son 
Edward  Turner  Garths  for  life,  and,  afterwards,  to  pay 
the  same  to  the  heirs  of  his  body;  and,  for  want  of 
»ach  issue,  to  pay  the  same  to  all  and  every  other  son 
or  sons  of  the  body  of  Sarah  Garth  begotten  or  to  be 
begotten,  and  the  heirs  of  their  bodies  successively,  the 
eldest  to  be  preferred  in  priority  of  birth  ;  and,  for  want 
of  such  issue,  in  trust  to  convey  to  the  persons  named. 
There  it  was  held  that  Edward  Turner  Oarth  was  to 
take  absolutely. 


i84S* 


Tub  Earl  of 
VaauLAtf 

Batuuest, 


It  would  be  endless  to  compare  the  words  of  this  will, 
with  the  words  in  all  the  other  cases ;  but  I  rest  my 
opinion  On  this,  that,  in  all  the  other  cases  that  have 
been  mentioned  (I  believe  in  all  of  them)  it  will  be 
found  that  there  are  words  which  discriminate  them 
ftom  this  case.  Here  there  is  no  reference  to  children ; 
there  is  no  reference  to  sons  or  daughters;  there  is  no 
gift  of  the  property  to  the  heirs  of  the  body,  by  a  de- 
scription different  from  that  by  which  it  is  given,  in  the 
first  instance,  for  life :  and,  therefore,  my  opinion  is 
(and  I  do  not  think  that  anything  will  be  gained  by  a 
further  consideration  of  the  case,  because  all  the  cases 
have  been  produced  and  discussed  very  ably)  that  the 


Th]^  £a|il  of 

Veiu/lam 

Bathdrst. 


GAS,Eii/I«    CHA»(?E/Ry. 

geiBoj^al  frepreaeiitati¥eg  of  Lady  Ft^tRwtk^  ihfA  is, 
the  Plaintiffa,  fire  absolutely  eatitled.        . 

Declare  that,  under  and  by  virtue  of  the  will  of  the 
tecitatrix^  Lady  Manel^gh^  IM^  Fr€emiv(flis  h^aame 
absolutely  entitled  to  the  sum  of  8|09pD>anlf  ato^, 
and  the  furniture  in  the  testatrix's  houses  in  Grapfeaorm 
street  and  Englefield  Green,  and  ihat  tt^je  ^sfifne  now 
belong  to  the  Plaintiffs.  < 


1843: 
10th  March. 


STONE  V.  GREENING. 


\ 


Will 
Construction, 


Charles  ST0N%  by  his  will,  dated  the  17th  of 

May  1839,  devised  all  his  real  estates,  and  all  his  lease* 

_      — r  .    ,  bold  estates,  lands  and  tenements,  and  all  his  goods. 
Testator  devised     ,        t  1      .  .         %    n*       \  .        . 

chattels,  personal  estate  and  effects  to  trustees,  in  trust, 

as  to  his  freehold  messuage ff  army  lands  and  hereditaments 

situate  in  the  countj/  of  Buckingham,  his  freehold  land 

at  Felstead  in  Essex,  and  his  freehold  messuages  situate 

in  Map-street,  Sale-street  and  Brick-lane,  Bethnal-green, 

in  trust  to  receive  th^  rents  thereof,  and  to  apply  them 

for  the  benefit  of  the  Plaintiffs  in  the  manner  therein 

He  then  directed  his  trustees  to  sefl  his 


all  his  real 
estates  to  trus- 
tees ;  as  to  his 
.^ife&o/tf  mes- 
suage, farm, 
lands  and  he- 
reditaments in 
the  county  of 
B.f  in  trust  for 

LVsrr  '»»«»"-'•     ........ 

that  county, con  freehold  messuage  in  SpitalfUlds,  immediately  afler  his 

sistingofam^  decease,  and  to  st<md  possessed  of  the  proceeds,  and 
suage  and  110       ,         «  ,  .  '     ^        ,  ■   '  ,  •  ,      • 

acres  of  land       ^^^^  ^^  ^^^  personal  estate,  m  trust,  thereout,  to  pay 

of  which  the       his,  ^ehta  fipd  legacies;  az^d^^as  ^o  the.  residue,  thereof 
messuage  and      J  »  "     • »  '     •        ...... 

the  greater  part  ofitheJaailtiveveimboldjaQd  the  MherpartsJeaft^*  :  *     • 

hold  for  long  tenuis  qf^^ars.at^emiercorn  rent#;  ana  t|bey  werq     , 

interspersed  Hith  and  undistin^uishablc  from  the  freehold  part,  and  '     ^ 

had  been  demised 4l^6ii^ii1iii6  one "fitrrn,  af  ditey^^'re-rbnt^atii       '       '    ^^^ 

the  testator  had  .>sjl^a^i9  |f^ot§4  ^pd.^U.with  Uiiam,i^fr.eel¥>ldv,    .    *    ,   •  . 

Held,  neverthelcbs.  that  the  leasehold  parts  were  not  comprised  in 

the  trust.  '>.K.'  .-^  v:-<...  y  •..•■.-..•     •  ...       .    /     i  i. - 
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and  all  the  rest;  residue  and  reminder  of  all  his  real 
and  personal  estate^  of  what  nature  or  kind  the  same 
should  be,  in  trust  for  his  children  therein  named. 

The  testator  died  in  July  1841.  At  the  date  of  his 
will  and  at  his  death  he  was  seised  and  possessed  of  a 
messuage,  farm  and  lands  at  Mursky  in  Bucks,  con* 
taining  116  acres.  The  messuage  and  93  acres  3  roods 
and  21  perches  of  the  land,  were  freehold,  and  the 
remaining  22  acres  and  19  perches,  were  leasehold  ; 
part  being  held  for  the  remainder  of  a  term  of  1,000 
years,  another  part  for  the  remainder  of  a  term  of  500 
years,  and  the  rest,  for  the  remainder  of  a  term  of 
999  years,  at  pepper-corn  rents.  The  term  of  1,000 
years  commenced  in  the  9th  year  of  Queen  Elizabeth ; 
but  the  commencement  of  the  other  terms  was  unknown, 
the  instruments  creating  them  having  been  lost;  and 
the  only  title-deeds  relating  to  them  in  the  testator's 
possession,  being  assignments,  the  latest  of  which  was 
the  assignment  to  the  testator  dated  in  September 
1816. 


1843. 

^- V ' 

Stone 

0. 

Orsbnimo. 


By  an  indenture  dated  the  16th  of  November  1837, 
the  testator  let  the  farm  to  a  tenant,  for  fourteen  years, 
at  an  entire  rent  of  150  /.  per  annum :  and  the  rent  and 
right  of  re-entry  were  reserved  to,  and  the  covenants 
were  made  with  him,  his  heirs  and  assigns. 

A  witness,  who  had  been  the  receiver  of  the  rents  of 
the  testator's  estate  at  Murs/ey,  for  twenty  years  prior 
to  the  testator's  death,  deposed  that,  on  the  16th  of 
November  1837  (the  date  of  the  lease),  the  116  acres 
were  thrown  together  and  held  and  occupied  as  one 
entire  farm,  and  that  there  was  not  any  distinction,  to 
the  eye,  between  the  freehold  and  the  leasehold  parts 

Vol.  Xlll.  E  E 
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1843.  which  were  intenpersed  and  intermingled  with  each 

^  other,  60  that  it  was  not  possible  to  diatii^ish  the  one 

Stome  ^qjq  ^^  other:  that  the  testator,  as  far  as  the  witness 
knew  or  believed,  always  treated,  described  and  dealt 
with  the  116  acres  as  being,  altogether,  freehold:  that, 
in  addition  to  the  farm,  the  testator,  at  the  date  of  his 
will  and  at  his  death,  was  seised  of  a  freehold  cottage, 
garden  and  part  of  a  close  at  Mursky,  let,  on  lives,  at 
10/.  a  year;  and  that,  in  1838,  he  purchased  two  free- 
hold and  three  leasehold  cottages  there. 

The  cause  was  heard  as  a  short  cause;  and  the 
question  was  whether  the  words :  ''  my  freehold  me^ 
suage,  farm,  lands  and  hereditaments  situate  in  tfaie 
county  of  Btickingham,**  comprised,  as  the  bill  alleged, 
the  leasehold  as  well  as  the  freehold  part  of  the  testa- 
tor's farm  at  Muraley. 

.  Mr.  Wakefield  and  Mr.  Chandkss,  for  the  Plaintiffs, 
cited  Thompson  v.  Laioley  (a) ;  JSobson  v.  Blackburn  (fi) ; 
Day  V.  rrig(c),  and  Lane  v*  Stanhope  (d). 

Mr«  BetheU  and  Mr.  Simons,  and  Mr.  Cooper  and 
Mr.  RudaU,  appeared  for  the  cestui  que  trusts  of  the 
testator's  residuary  personal  estate,  and 

Mr.  Wright  and  Mr.  Hoare  for  the  trustees  of  the 
will.    But, 

The  Vice-Chancellor,  after  hearing  the  counsel  for 
the  Plaintiffs,  said  that,  as  the  testator  had  property 
in  the  county  of  Buckingham^  to  which  the  words : 
''  my  freehold  messuage,  farm,   lands  and  heredita- 

(a)  a  Bos.  &  Pull.  303.  (c)  1  P.  W.  «86. 

\b)  1  Myl.  &  Keen,  571.  {d)  6  T.  R.  345. 
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nvents"  were  correctly  applicable,  he  must  hold  that  i^^?)* 

the  leasehold  part  of  the  farm  was  not  comprised  in 
those  words,  but  passed  by  the  residuary  bequest  in 

*«^"'<^>-  Orewino. 

{e)  See  ArkeU  v.  Fietcher,  ante^  Vol.  X.  p.  ftgg  5  and  Par^ 
ier  V.  Marchanit  5  Mann.  &  Gning.  498,  and  2  Youn.  & 


■V- 

Stoue 


GRIFFITH  V.  POWNALL.^  1843: 

11th  March. 


U  NDER  an  indenture  dated  the  8th  of  November     Appointment. 

1790,  the  trustees  of  a  sum  of  10,000/.  four  per  cent.       Perpetuity. 

stock,  were  to  pay  the  dividends  to  Elizabeth^  the  wife      Remoteness. 

of  James  Pawnall^  for  her  separate  use  for  life,  and»  ^,  hnj  power 

after  her  death,  the  dividends  of  one  moiety  to  Jajtus  to  appomt  a 

Poumall  for  life,  and,  after  the  death  of  the  survivor  of  ^1  the"hil5ren 

them,  the  trustees  were  to  transfer  that  moiety  unto  all  of  B.  begotten 

or  any  one  or  more  of  the  children  of  Mr.  and  Mrs.  ^^^  *®  ^^  ^"    . 

Poumall  begotten  or  to  be  begotten,  or  unto  all  or  any  ^^^  *^j^^^  i^ 

one  or  more  of  such  children  and  all  or  any  of  the  issue  default  of  ap- 

of  all  or  any  of  such  child  or  children,  at  such  time  or  S!!I^^"f"^'-^/ 
^  '  lUnU  was  given 

times^  in  such  shares  &c.,  as  Edward  Hill  should,  by  to  the  children 

deed  or  will,  appoint :  and,  in  default  of  appointment,  equally.   ^;  had 
.1      .      .  ,      .         i.  1  .  11    ,      only  SIX  chil- 

tbe  trustees  were  to  transfer  such  moiety  to  all  the  ^^^11  all  of 

children  of  Mr.  and  Mrs.  Poumall  begotten  and  to  be  whom  were 
begotten,  equally;  and,  after  Mrs.  PownalVs  death,  ^^Jfrw^^^^^ 
they  were  to  transfer  the  other  moiety  in  like  manner,      created.    A. 

directed  bv  his 

Mr.  and  Mrs.  Poumall  had  four  sons  and  two  daugh-  ^y^^^.^  wiiich 

every  child  of 
B.  begotten  or  to  be  begotten^  was  entitled  to  in  default  of  appoint- 
ment, should   be  held  in  trust  for  that  child  for  life,  and,  after  its 
death,  ybr  its  children. — Held  that  the  appointment  was  not  void 
for  remoteness. 


SIM 
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ten  living  at  the  datt  of  the  indmUwrei  and  they  ne^icar 
had  another  child. 

Edward  Hill,  by  his  will  daied  the  t4th  of  J«niiaiy 
1800,  after  reciting  the  indenture  of  Novetiokber  Vim, 
and  that  theie  were  six  childreb  of  Mr«  and  Mf&  PaymaU 
then  liting  (whose  names  be^  mentioned).  appkiistU 
that  the  shares  of  the  10^800/.  stock,  which  such  of 
the  children  of  Mr.  and  M<s.  Pottfuotf,  begotten  nr  to  he 
begQtt&iy  as  mere  or  ehouU  be  dmugkiere,  would  be  ^miti- 
tjled  to  in  defsiult  of  lappoiatnMat,  should  remaifa  veM^d 
in  the  trustees,  upon  trusty  as  to  one  moietijr;  dMcrtf 
after  thd  decease  of  Mrs.  Foufiudli  ^lid^  bs^id  tliQ  otiiir 
moiety  after  the  -decease  of  her  and  her  faasbaad,  to 
pay  the  dividends  to  such  of  the  said  dangbter  and 
daughters  as  should  have  attained  twenty^me  or  be 
married >  for  their  separate  use  for  life^  according  to 
their  respectire  shares  of  the  capital ;  and  that^  after 
their  deaths,  the  trustees  should  transfisr  their  shgres  of 
the  capital  unto  and  equally  between  and  among  all 
theu*  children  respectively. 

One  question  in  the  cause  was  whether  the  appoint- 
ment to  the  ehildren  of  the  daughters  of  Mu  and  Mrs. 
Pownall  begotten  or  to  be  begotten,  was  not  void  for 
remoteness.  That  question  was  argued  by  the  counsel 
for  the  children  of  Mrs.  Fourdrinier  (who  was  toe  of 
Mr.  and  Mrs.  PouxnaW^  children)^  and  by  the  counsel 
for  Mrs.  Fourdrinier, 


Mn  Walker  and  ^t.Jamee  Parier  for  the  childfen,  said 
that,  so  Tar  as  their  clients  were  concerned,  this  appoint- 
ment  was  not  too  remote;  for  their  motber  was  living  at 
the  date  of  the  deed  creating  the  power,  and,  therefore^ 
the  appointment  would  have  been  valid,  if  it  had  been 
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inserted  m  tbftt  deed,  Routkdge  v.  Dornl(a),  and  Arnotd 
T.  C(mffreve{b).     In  the  latter  case,  a  testatrix  harhig 
bequeathed  a  sum  of  stock  to  her  son  for  Ufe»  and,  at 
his  death,  one-half  of  it  to  his  eldest  son  Kving  at  her 
death,  and  the  other  half  to  his  other  children ;  and 
Waiving  bequeathed  another  sum  of  stock  to  her  two 
daughters^  for  their  Irres,  and,  after  their  deaths,  to 
their  children,  directed,  by  a  codicil,  that  the  shares  of 
her  graadehiklreii  should  be  settled  on  them  for  thehr 
lives,  and,  afterwards,  revert  to  their  children :  and  Sir 
J^n  Leaeh,  M.  R.,  held  that  one-half  of  the  fund 
being  given  to  the  eldest  son  of  the  testatrix's  son 
liting  at  her  death,  a  life<interest  might  be  well  limited 
to  him,  with  remainder  to  his  unborn  chitdren ;  that 
the  will  gave  that  sum  absolutely  to  such  eldest  son ; 
but  that  the  codicil  ought  to  be  read  reddendo  singula 
singuBa;    and   diat,  as   applied  to   that   bequest,   it 
amounted  to  a  direction  that  the  eldest  son  should 
'  enjojr  the  interest  of  one*half  of  the  fund  during  his  life, 
^d  that,  at'  his  death,  the  capital  shfoald  go  to  his 
children ;  and  that  those  limitations  were  within  the 
rule  of  law:  but  that  the  limitations  to  the  children  of 
the  other  grandebildren/  vfeee  too  iiemote ;  ibr  the  other 
gMndchiidVen'were  not  r^utted  to  be  living  at  the  t^- 
tatrix's  death.  ' 
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Mr.  Walhet  and  Mr.  Father  addW  that,  in  the  pre- 
sent case  ateo,  ihe  will  ought  to  be  read  reddendo  sin- 
gula singulis  \  and  that  there  could  be  no  doubt  iUnt  the 
appointment  would  have  been  good  so  far  as  Mrs.  Four^ 
^inier^B  children  were  doncenied,  if  the  testatoi"  had 
named  their  mother  in  the  operative  part  f  his  will ; 
and  that  he  bad  done  so,  in  substance;  for,  in  the  recit- 
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1^43.  ing  party  he  had  mentioned  the  names  of  th)e  six  chil- 

dren of  Mr.  and  Mrs.  PawnaU  who  were  living  at  the 
date  of  the  deed  creating  the  power;  and  Mr.  and  Mrs. 
p     ^^  PawnaU  never  had  any  other  child. 

Mr.  Bloxam  and  Mr.  F.  J.  Hall,  for  Mrs.  Fourdri- 
wier,  contended  that  the  appointment  was  too  remote, 
as  it  was  made  in  favour  of  the  children  of  the  daugh- 
ters of  Mr.  and  Mrs.  Paumall  begotten  and  io  be  begot^ 
ten,  as  constituting  one  entire  class. 

Mr.  Purvis,  Mr.  Wood,  Mr.  Bagshawe,  Mr.  Wilkock, 
Mr.  Temple,  Mr.  Bacon,  Mr.  Tolkr,  and  Mr.  Cook, 
appeared  for  other  parties  to  the  suit 

The  VlCE-CHANCEtLOB  : 

The  power  was  good  in  its  creation ;  for  though  some 
of  the  objects  of  it  may  have  been  beyond  the  limit  which 
the  law  prescribes,  it  was  a  power  of  selection,  and  the 
donee  might  have  selected  such  of  the  objects  as  weio 
within  the  prescribed  limit. 

Upon  the  law  applicable  to  the  question  that  has 
been  discussed  in  this  case,  there  can  be  no  doubt;  the 
matter  to  be  considered  is,  what  is  the  effect  of  the 
language  which  the  testator  has  used. 

I  admit  that  if  a  person  having  a  power  over  a  fund, 
appoints  it,  in  bulk,  amongst  a  set  of  persons  coUeC'- 
lively,  some  of  whom  are  within  the  rule  of  law  as  to 
perpetuity,  but  the  rest  of  them  are  not,  the  appomlrf 
ment  is  void  in  toto :  and,  that  being  so,  the  question 
is  whether  the  appointment  which  the  testator  in  this 
case  has  made,  is  an  ap|iointment  of  that  description, 
la  Older  to  determine  that  question,  we  must,  as  I  said 
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before,  have  regard  to  the  language  which  the  testator 
has  used. 

He  recites,  first,  the  deed  of  November  1790;  next, 
that  there  were  six  children  of  Mr.  and  Mrs.  Pawnall 
then.Uving,  and  he  mentions  their  names:  then,  after 
reciting  some  other  matters  which  it  is  not  necessary  to 
notice^  he  directs  that  the  share  arul  shares  which  such 
of  the  children  of  Mr,  and  Mrs.  PownaU,  begotten  or  to 
be  begotten,  as  was,  were  or  should  be  a  daughter  or 
daughters,  would  be  entitled  to,  in  de&ult  of  any 
appointment  to  be  made  by  or  in  pursuance  of  the 
powei^  of  and  in  the  10,000  A,  4/.  per  cent,  annuities, 
or  the  securities  or  funds  whereupon  the  money  to  arise 
by  the  sale  thereof  should  be  invested,  should  remain 
invested  in  the  names  of  the  then  existing  trustees  and 
the  survivors  and  survivor  of  them,  and  the  executors  &c. 
of  such  survivor,  or  other  the  trustees  or  trustee  thereof 
for  the  time  being,  upon  trust,  as  to  one  moiety  thereof, 
fvom  and  after  the  decease  of  Mrs.  Paumall,  and,  as  to 
the  other  moiety  thereof,  from  and  after  the  decease  of 
the  survivor  of  her  and  her  husband,  to  pay  the  divi- 
dends and  yearly  proeeeds  thereof  into  the  proper  bands 
of  such  of  the  said  daughter  and  daughters  respectively 
as  should  have  attained  the  age  of  twenty-one  years  or 
be  married,  for  and  during  the  term  of  the  lives  or  life 
of  such  daughter  or  daughters  respectively,  according 
to  her  part  or  share,  or  their  respective  parts  or  shares  of 
the  same  annuities  or  the  securities  or  funds  whereupon 
the  same  should  be  invested,  to  and  for  her  and  their 
own  sole  and  separate  use>  exempt  from  the  power, 
disposition,  debts  and  engagements  of  any  and  every 
husband  with  whom  she  and  they  respectively  might 
have  intermarried  or  should  intermarry ;  and,  from  and 
after  the    decease  and    respective    deceases  of   such 
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daughter  and  daughtera,  upon  further  iroat  tlkat  the 
aaid  trustees  pi  trustee  for  the  tiioe  being  ahould  tianai*- 
fer  and  p^  the  9hare  and  shares,  iff  eaeh  and  every  of 
the  said  daughter^  so  dyiog,  of  and  in  the  said  10,0406 
4L  per  ceat  annuities*  or  Ihe  seeuritiea  oc  fu«d»/wlmi^ 
uppi\  same  should  beinveatedi  «nt^  wdequallyibetiMedn 
and  amongst  all  the  iawfal  cfaiiidrea  af  fiuchrdftngbber 
or  daughters  resipectijre)y,^uaUy,ti^b^.4Hv9id^:lNitw 
or  amongst  them  (if  more  than  one)  share  and  share 
^ike,  and,  if  cafy  Mecluid,  Ihetf  iti  siieli'  cmly^^d, 
euch^chihkea.«b^  (diiM.  to  take  per  titirpes  und^  Abt  j0 
capit0^  apdnabhiMkenorehird  of'bHfe  daighler/t6ltake 
or  be.eiititled  \oiha  skareur  miy_  patt  af  the  short  t)/ 
another  daiugkter,  but  <m^  the  share  and  resptttiik 
l^rc£  ofhi^fhetar  their  niottir  «r  Mapscfive  tuo^rs.  ' 


The  testator  next  provides  for  the  survivorship  and 
accruer  of  the  shares  of. ^^  frV»1Hiyn^lip  should  die 
under  twenty-one  and  unmarried ;  and  then  directs,  so 
fkv  as  the  rules  of  law  and  ,e^uitj  yf\\l  ^permit,  that,  in 
case  any  such  daughter  or  daughters  of  Mr.  and  Mrs. 
Pqwnall  shall  rdie.  without  ba^^i)^  MdaAy:  child, /ot 
having  had  8tv::h  ebildrc^.pr  aUtfh  only  f^hild^  all  a«!h 
children  or  s^^h  pply  child  ^ha^.4#e«^Q4eff  tw^anty^nc' 
and  unmarried,  tjie  trustees^  shall  Mand  pQsaeBa«l>  of 

,  the  share  find  shares,  of  each  aux^b- daughter  dot  having 
had  any  such  child,  or  whose  children  teffonlycluld. 
shall  so  die,  upon  such  trusts  and  for  such  intents  and 
purposes  as  the  same  would  hav^  bieen  oubj^ptto^  under 
^e  deed  of  Niqv^i^l^er  1 700,  if  l^.l^ad  ,ol>jt  made  wj\ 

\  appointment  by  yir|i:t^,9f  the  ppw^r.lJberj^yKes^v^v. . 

Now.  it.  is  n^^ivfefit,  frqm,  the  ,lftpguE|g^,  which  (flie 
testator  hp  heri)  used,  that  he.do^  ^pt  api^iH  this 
bulk  of  the  fundi  but  paerely  directs JiQW  ths shared 


tatkJUuglM^  dhfill  gO'«tft(^  her  dedtli.  If  there  La'd 
btem  ^M^dbth  or  an  ^igbtlr  daughter/tbe  Hppofntment 
iwooMfadvebeenb^d  as  tothttif  childreiir  %(itj  tievei- 
d^tlesft;'  ihe  appointment;,  'as  to  Mr^.'  T&dr^ihie^l 
fllnwy  wtekl  hav^  been  good ;  -ibr  the'f^'rti^Y  iiivalidily 
a£  like  appoiutmleht  witt  regard  to  th^  sTiarer  o^  her 
yaliiiger  aiMeiB/eoukl  wot  aSk^tyin  the  slightest  degree, 
the  TOlidilf  o€  the  lap^btmeiit  6r  her  share. 

;  JPiBp^^,  tkat^  under  tbdvurULof  fSdwdtd^HUl^  ih^ 
t^f^^atoif  ifi.  thi^.p)oadi«g»jlain6d/ th^  &)Me 'it  Harriot 
Fffurdriniert  ih^  wife  of  Sadir  FiM^diimh$\  kif 'tfte 
pleadings  respectively  named,  of  aad  }n>tii^'l'0,o6oA 
4/«,paraeixt#^  ammilies  mei\ti«ned  hi  thcf  tndentBtte  bf 
the  3th  ^f  NoTewber  1.9lHh*  watf  well  appofated  in 
favour  of  her  and  her  children. 
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*  y  :  STILLWELL  r.  BLAIR.  ^         /  .,  ^ 

In  thil»  suii  tfierfe  were  twenty  infant  Defendants,  the 
chiUreti  oF  ihe  fivedAdghteirs  of  th^  testator  in  the 
causer;  and  kmt  i»f  them;  who  were  the  dhildren  of  one 
of  tbe  datigbtiew  who  was  dead,  were  out  of  the  juris- 
diction; The  fdar*  sWiViting'  daughters,  were  the  Plain- 
tf&itnthe'SlMt. "    ^ 

'On^two^of  the^lttAnts',  *whb  fesided  within  twenty^ 
a(ikB  «*  JibiAjWi,itt{H)etfHilg  in  Cfcurt  foi-'tlie  i)urpose  of 
havifag.a. gtlairdlian  tid-Hteft^ assigned  to 'tKem, '    '   '       ' ' 

Mr!  TWidHIo  Stated  thatthe'rest  of  tftfe  infants  who 
wei^  #itbin  the  jurisdiction,  resided,  in  different  counties, 
lifiore'  than  fifty  nriletj  distant  from  London ;   and,^  on 
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account  of  the  expense  which  would  be  occasioned  by 
issuing  commissions  for  the  appointment  of  guardians 
to  them,  he  applied,  to  the  Court,  to  appoint  the  person 
who  was  assigned  as  guardian  to  the  two,  guardian  also 
to  the  others  who  were  within  the  juriadiotion^  their 
interests  being  tdentmil ;  and  that  another  person  might 
be  appcnnted  guardian  to  the  foar  who  were  out  of  the 
jurisdiction. 


1843: 
39th  March. 

% V ' 

Infant, 
Contempt, 

A  habeas  corpus 
issued  to  bring 
up  the  body  of 
a  ward  of  Court 
who  bad  been 
taken  in  exe- 
cution in  an 
action  by  a 
tradesman,  for 
necessaries,  and 
the  tradesman 
was  ordered  to 
attend  at  the 
bar  of  the  Court 
at  the  same 
time. 


The  Vioe^Chancettcr  asked  whether  Mr.  Torriano 
had  an  affidaTit  that  the  non«appearing  infants  who 
were  within  the  jurisdiction,  were  alive;  and,  on  bein 
answered  in  the  affirmative,  made  the  order*. 

•Seel  Smith's  Prac.  356  &  357,  3d  edit. 


BOND  v.  ROBERTS 


t.^ 


A  YOUNG  gentleman,  a  ward  of  Coart,  had  been 
taken  in  execution  in  an  action  for  die  amaont  cf  a 
tradesman's  bill  for  goods  sold  and  delivered  {wbMi 
were  considered  to  be  necessaries),  and  was  confined  in 
Whitecross-streei  prison. 

The  Vke-ChanceUor,  on  the  application  of  Mr.  Wafa- 
Jield,  ordered  a  habeas  corpus  to  be  issued  to  the  sheriff 
of  Middlesex  to  bring  up  the  body  of  the  ward,  and  the 
tradesman  to  attend  at  the  bar  of  the  Court,  at  the  same 
time. 

f  Ex  relatione. 


^.^^^^^  ^  <^a£>^^^M^  /^St^  1/^ 
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CLARKE  V.  BUTLEH.  ^  1843: 

3i8t  March. 

John  CLARKE,  by  h»  wai,  dated  die  8l8t  of  '       ' 

October  1812,  gave  eflOOL  which  he  then  had  in  the     CoMHmciion. 

NftTy  five  per  centn.,  to  Carotine  Jane  Fauntaim  for  het  

own  absolute  use  and  disposal:  and.  after  ffivingsevenil  Testator  be- 
.11         •       i_  ,,  1 .      ,        f.  t .  queathed  his 

other  legacies,  he  gave  all  his  plate,  linen,  china-ware,  residue  to  trus- 

pietures,  liveand  dead  stock,  and  all  the  vest  and  residae  tees,  in  trust  for 

of  Iris  goods,  chattel!,  and  personal  estate  wiuitsoeittr  ^nd  after  her 

and  wheresoever  and  not  theretnbefere  by  him  disposed  death,  for  her 

of,  to  CaroKni  JaM  PouinUAn,  to  and  for  ber  own  abso^  children :  but 

m  case  J.  F. 

lute  use  and  disposal.  ghould  survive 

her  molher,  and 

The  testator,  by  a  codicil  dated  the  29th  of  March  Jl^ng  iS 

1813,  revoked  the  beqttest  of  the  residue  and  of  the  lawful  issue, 

6,000/.  Navy  five  per  cente  to  Caroline  Jane  Fountain,  ^^^^J^  J"wt  ^ot 
,.,.'•         ^  1  ,  ,.  .  ^      the  brothers  and 

and,  in  lieu  thereof,  gave  ber  1,000/.  sterling;  and  he  gisters  of/.  C. 

gave  the  residue  of  his  personal  estate  and  the  6,000  /.  But  in  case 
Stock  to  his  executors,  in  trust  to  invest  nA  residue  iii  /^'  fkel^inielf 
the  pardiaae  of  odier  stock,  aoi  to  receive  tbfe  dividends  her  mother  wUn» 
theieof  and  of  the  Nuvy  five  per  cents.,  >nd  to  pay  the  out  ImfuUssue, 
same  to  CaroHne  Jane  Fountain  for  life ;  and,  after  l^er.  tor^Vected  the 
decease,  in  case  she  should  have  any  lawful  issue,  to  trustees  to  re- 
pay the  principal  of  the  6,000  /.  stock  and  the  said  other  ^^^'  ^"'  ^^^ 
stock  so  tQ  be  puroha&ed  as  aforesaid,  to  all  and  every  cient  to  produce 
the  child  and    children  of  Caroline  Jane  Fountain,  150/.  a  year, 
equally,  on  their  attaining  twentynme ;  and,  in  casasA^  annual  produce 

should  9U^vive  her  moiher,  Elizabeth  Fountain,  and  die  to  the  mother 

for  life ;  and, 
after  her  decease,  he  gave  the  principal  so  to  be  retained,  to  the 
per  ton  or  persons  who  u>ouU  he  entitled  thereto  in  case  J.  P.  had 
survived  her  mother  and  died  without  lawful  issue.  7.  F.  died 
without  issue  in  her  mother's  Hfeiime. — Held  that  the  whole 
of  the  residue,  except  the  fund  for  paying  the  annuity,  was 
undisposed  of. 


CLAftKB 


4t«  CASE&  IN   CHArfOEIIT. 

i€l^^3.  wUhmt  ha^ng  had  laufuliuue,  thin  to  as&ign  the  prin- 
cipal of  the  whole  of  the  said  etook  t»  the  bit>ther8  and 
sisters  of  his  godBon,  John  Ctarhey  Who  might  be  iiriTig 
Butler.  *^^  ^^®  decease:  but  in  ease  Caroline  J  ant  Pwrnimn 
thouM  happen  to  die  ih  ihe  Iffetime  of  her  fMtther  wUhwU 
lattful  issue,  then  be  directed  im  trustees  and  eteontors 
to  retain  so  muck  of  the  soid  stock  as  shoald  it  stfffieknt 
to  produce  an  annual  income  qflML  a  year,  ^nd  to  pay 
oter  such  annual  produce  to  Elizabith  Fountain  fiur 
Kfe ;  and,  aftefr  her  decease  he  gave  the  prineipcU  of  the 
said  stock  to  be  retavied  by  his  trustees  and  exeeutorafir 
the  purpose  last  aforesaid,  to  the  person  or  persons  mho 
UHmtd  be  entitled tkeretoin  ease  CaroHne  Jane  Founiaim 
luid  survived  her  mother  and  died  without  lauffml  i 


The  testatot  died  in  April  iai4i  Caroline  Jane 
Fountain  died  a  spinster  in  April  WBO.  Elizabeth 
Fountain,  her  mother,  died  in  April  1841. 

'      ■  • '     ■    . .  »      *  .  }   .     ,  \ 

The  question  was  whether  the  brothers  and  sisters  of 
the  testator's  godson /oA^  Clarke  who  were  liviag  at 
bis  decease^  were  entitled  to  the  whole  of  the  testatcir's 
property. oat  of  which  the  fu^fl  to  answer. the* annuity 
dy^  IM  /•  wae/dire^Qted  to  be  retained,  />r  to  tbat.fund 
only. 

Mr.  Belhell,  Mr.  Anderdon,  Mr.  Lovat,  Mr.  Willcock, 
Mn  Cdlveri^2iodMr,Addie,  for  tbe.b«othei:s  and  sisters 
of  the  teataitor's  godeon^  JohnClarle,  and  parties  who 
elaisMd  under  them ;  said  that  Uie  question  arose  with 
respect  to  a  residue,  and  that  it  wne  lua  invariable  rule 
in  oonslruing  a  testamentary  iastnnnsnt,  to  prevent, 
if  possible,  an  intestacy ;  and,  with  that  view,  the  word, 
'  and,'  in  the  finst  gift  over  in  the  codicU^  ought  to  be 
read,  '  or,'  so  as  tu  make  that  gift  take  effect  in  the 


Cii9B^&  IN   CHAIfQBRY. 

^vieift  of  Caroline  Jane  Fountmn  Ayitkg  either  in  tha 
bfetime  of  her  iiK)ther,  or  without  issue;  that^it  waa 
ertdeol  that  the  testator  ooaoidiered  that  the  brothers 
and  sisters  of  bis  godson  would  be  entitled  to  the  whole 
of  his  residue  under  the  fimt  gift  to  them,  and  that  his 
intention,  in.making  thesabs^oent  part  of  his  codicilt 
jwas  to  se<^t^.ftDi. annuity  to  ElizitbUi  Fountain  in  case 
hef  daikgjiter  should  dip  without  i$sue  in  her  lifetime ; 
and  it  woul4  be  most  Unreasonable  to  say  tj^at  he  meant 
to  int^et^A .  in  the  slightest  degreei  with  the '  ultimate 
^podtion  of  bis  property  #hjeh  Jie^c  had  ^  previously 
madei  furtlier  than  might  be  r^uisit^  to-  eflfeotuate  that 
inteotioti.  Eitsi  Y.  Coak{a);  PearsaU  Y.  Simpson  {b)j 
Mackiiium  yI  Sewellit},  ' 
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Mr.  ChmpbMll  and  Mr,  Coiik  appeared  (or  the  testalor's 
nektnaflin ;  b«t^ 

The  VicB-CHANCBLLORy  without  hearing  them, 
said:  ■     ''■ 

My  opinion  is  that  the  brothers  and  sistehs  of  the  tesi* 
tator*s  godsoiiy  John  Clarke,  are  not  entitled  to  tlie  resi- 
due of  the  testator's  estate ;  for,  in  the  event  winch  has 
happened,  of  Caroline  Jane  Fountain  dying  in  the  lifis- 
time  of  her  mother,  there  is  a  total  absence  of  gift  in 
their  favor. 

In  One  ev^nt,  namely,  in  case  Cavhline  Jane  Fountain 
shonld  survive  her  mother  and  die  withont  having '  bad 
lawful  i^su^e,  the  testator  giVee  the  whok  of  the  residae  to 
ihe  brothers  and  sisters  of  his  g«dson :  but,  in  the  other 
event,  that  i^,  in  case  Caroline  Jane  Fountain  should  die 


(a)  a  Vea.  30.  (b)  15  Ves.  23. 

(c)  Ante,  Vol.  V*  p.  78. 
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in  the  Itfetime  of  her  mother  without  issue,  he  gives 
them  part  of  the  property  only,  and  is  silent  as  to  the 
reoiainder.  The  consequence  is  that  the  residue,  after 
setting  apart  a  sufficient  part  of  it  to  provide  for  the 
payment  of  the  annuity  given  to  Elizabeth  Fountatn^  is 
undisposed  of,  and  the  testator's  next  of  kin  are  entitled 
to  it. 


VAUGHAN  c  BUCK*. 


r 


1843:. 

fi2d  April. 

Husband  and      ^^^^  ^^^^^^  ^  ^^it  for  the  administration  of  a  testator's 
m/e.         estate. 
SeUUment. 


A  married  wo- 
man, having  a 
life-interest  in 
a  fund,  was 
living  with  and 
was  maintained 
by  her  husband, 
but  out  of  her 
own  income, 
and  in  a  manner 
vci^  inadequate 
to  It;  and  he 
was  in  very  em« 
barrassed  cir- 
cumstances, and 
had  no  means 
of  support  ex- 
cept his  wife's 
income.    The 


A  petition  and  a  cross  petition  were  presented  in  the 
suit;  one  by  the  Defendant,  William  James  Buck,pmy' 
ing  that  the  income  of  the  testator's  residuary  estate  to 
which  his  wife  was  entitled  for  life,  under  the  will  of  her 
former  husband  (by  whom  she  had  children),  might  be 
paid  to  the  petitioner ;  and  the  other,  by  the  Defendant 
Mrs.  Buckf  praying  that  a  portion  of  the  income  and  of 
the  arrears  of  it  (which  had  been  paid  into  court  under 
the  decree),  might  be  settled  to  her  separate  use. 


/^t////.. 


Mrs.  Buck*s  petition  was  grounded  on  her  husband's 

having  ill  treated  her  and  maintained  her  in  a  manner 

very  inadequate  to  her  fortune  ;  on  his  being  greatly  in 

debt,  having  no  property  of  his  own,  and  having  had  his 

Court  neverthe-  household  furniture  lately  sold  under  an  execution ;  and 

less  refused  to  . 

order  a  portion    ^^  ^^^  belief  that,  if  the  income  and  arrears  were  paid 

of  it  to  be  to  him,  it  would  be  wasted  and  she  and  her  children  left 

settled  to  her 
separate  use. 


C/^r*  tic* 


^ 

^'/i^/ 


t't'O^i 


A^*^^j€^ 


^-4^ 


destitute. 

vy/f  A^  J^^^^^^*  Exrelatume. 


Cy^^  /  iXt'9' 


CASES   IN   CHANCERY.  406 

Mr.  Stuart  and  Mr.  Rogers  for  William  James  Buck.  1 843. 

Mr.  Bethell  and  Mr.  RoU,  for  Mrs.  Buck,  cited  BaU      Vaugham 
T.  Montgomery  (a),  Beresford  v.  Hobson(b),  and  Jooois         ^^' 
V.  Amyatt  (c). 

The  Vicb-Chancbllor  : 

I  have  no  right  to  interferci  in  this  case,  with  the  right 
oF  the  husband  to  receive  his  wife's  income.  They  are 
living  together,  and  he  is  maintaining  her  as  well  as  he 
can.  Therefore,  I  shall  dismiss  her  petition  and  make 
an  order  according  to  the  prayer  of  her  husband's 
petition  *• 

(a)  4  Bro.  C.  C.  339.  4  Bro.  C.  C.  549.    For  the 

(b)  1  Madd.  369.  judgment,  see  13  Ves.  479, 

(c)  Ibid.  376,  note;  S.  C.     note. 


*  The  above  case  is  reported,  on  appeal  from  the  decree 
at  the  bearing,  in  1  PhtUips's  Rep.  75. 
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1843: 

26th  April  and 

4th  June. 

* V  * 

and  Purchaser. 
Lien, 


BUCKLAND  v.  POCKNELL, 

In  March  1833  Edward  Sawyer,  being  seised  in  fee  of 
an  estate  in  Surrey,  subject  to  a  mortgage  to  ITiomas 
Hammond,  agreed  to  sell  it  to  W.  Pocknell,  subject  to 
the  mortgage,  in  consideration  of  an  annuity  of  200/., 
to  be  paid,  by  Pocknell,  to  E.  Sawyer,  for  his  life,  and 
of  an  annuity  of  92/.,  to  be  paid,  after  Edward  Sawyer^s 
death,  to  his  son  Joshua  Sawyer,  in  case  he  should  sur- 


j4.  agreed  to 
sell  an  estate  to 
B.  for  an  an- 
nuity, and  B. 

was  to  pay  off  a  yive  his  father :  and  it  was  further  agreed  that  Poet- 
mortgage  to  „    ,         1             /».  1 
which  the  estate  »«"  should  pay  off  the  mortgage, 
was  subject. 

The  agreement  was  carried  into  effect  by  the  follow 
ing  deeds. 


Accordingly, 
B.  executed  a 
deed,  by  which 
he  granted  the 
annuity  to  A. 
and  covenanted 
to  pay  it ;  and. 


By  an  indenture  dated  the  17th  of  July  1833,  and 
_  .  made  between  Pocknell,  of  the  first  part,  £.  Sawyer  of 

of  *vendat^*but  *®  second  part,  and  Joshua  Sawyer  of  the  third  part, 
executed  after  after  reciting  the  agreement,  and  the  payment,  by  Pock- 
nell to  E.  Sawyer,  of  the  first  quarterly  payment  of  the 
annuity  of  200  /.  which  became  due  on  Midsummer- 
day  then  last ;  and  that,  by  indentures  of  lease  and  re- 
lease, the  release  bearing  even  date  with  and  intended 
to  be  executed  immediately  after  the  execution  of  the 
indenture  now  in  statement,  and  to  be  made  between 


the  annuity 
deed,  after  re- 
citing the  agree' 
ment  and  the 
annuity-deed, 
J.  and  the 
mortgagee,  in 


pursuance  of 

the  agreement,  ^    ,      *,  tt  1     #•  v  * 

and  in  considera^   E.  Sawyer  of  the  first  part,  Hammond  of  the  second 

tion  of  the  an-      ^^LTt,  Pocknell  of  the  third  part,  and  H.  J.  Turner  of 
^cuso^anted    *^®  fourth   part,  the  estate  would  be  conveyed  and 
as  aforesaid,  and  assured  by  Edward  Saioyer  and  Hammond  to  Pocknell^ 
of  the  payment 
of  the  mortgage- 
money,  conveyed  the  estate  to  B.     Hie  annuity,  afterwards, 
became  in  arrear. — Held  that  A,  had  no  lien  on  the  estate  for  the 
annuity.    ^^c^^^^^CL*^      y-     ^>^^--»**^fc*-.     >.  -/'^^^J^-^.^   yy^o 


y^^.  ^/^.  9^/^^^ 
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his  heirs,  appointees  and  assigns:  It  was  witnessed 
that,  in  pursuance  and  part  performance  of  the  con- 
tract, and  in  9onsideral;ion  of  ,tbQ  p^fiuses  and  of 
the  conveyance'  of  the  estate  to  Pocknell,  Pocknell 
granted  to  Edward  Sawyer  an  annuity  of  200  /.  for  bif) 
life :  and  in  further  pursuance  and  performance  of  the 
contract,  and  for  the  considerations  aforesaid,  Pocknell 
granted  an  annuity  of  92  /.  to  Joshua  Sawyer  for  his 
life,  in  the  event  of  his  surviving  Edward  Sawyer :  and 
Pocknell^  for  himself,  his  heirs,  executors  and  adminis- 
trators,, covenanted  with  Edward  and  Joshua  Sawyer^ 
and  each  of  them,  and  their  respective  executors  and 
administrators,  to  pay,  to  Edward  Sawyer,  the  annuity 
of  200  Z.,  and,  to  Joshua  Sawyer,  the  annuity  of  92  L, 
in  the  event  before  mentioned. 


1843. 

^ ^ f 

BUCKLAKD 
PoCRMELt. 


By  indentures  of  lease  and  release,  of  the  Idth  and 
17th  of  July  1833,  being  the  indentures  referred  to  in 
the  foregoing  deed,  after  reciting  the  conveyance  of  the 
estate  to  JB.  iSiii^ycr,*  dated  in  June  1823,  the  mort- 
gage of  it  to  Hammond,  and  the  agreement  with  Pock- 
nell;  and  that  PockneUt  in  pursuanciB  and  performance 
of  that  agreement,  had,  by  an  indenture  of  even  date, 
granted  the  annuities  as  before  mentioned ;  and  that 
PocAnetl,  being  prepared  to  pay  off  the  mortgage, 
had  requested  E. '  Sawyer  and  Hammond  to  convey  the 
estate  to  the  uses  and  upoii  the  trusts  thereinafter  ex- 
pressed: It  was  witnessed  that,  in  further  pursuance 
and  performance  of  the  agreement,  and  in  considera- 
tion of  the  premises  and  of  the  several  annuities  of 
200  L  and  92  /•  having  been  so  granted  hy  Pocknell  as 
tfaerein'before  recited,  and  in  consideration  of  the  pay- 
ment thereinafter  mentioned  to  be  made  by  Pocknell  to 
Hammond,  in  discharge  of  the  mortgage;  E.  Sawyer 
and   Hammond  conveyed  the  estate  to   Pocknell  and 

Vol.  XIIL  f  f 
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' V ' 

BUCKLAIVD 

POCKMELL. 
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to  Turner,  his  trustee^  in  tbe  usual  manner  to  bar 
dower. 

Edward  Sawyer  died  some  time  before  the  10th  of 
June  1840.  On  that  day,  Joshua  Sawyer  assigned  his 
annuity  to  T.  Buckland;  and  the  annuity  having  after- 
wards become  in  arrear,  the  bill  was  filed  by  Buckland 
and  Joshua  Sawyer  against  PockneU  and  two  other 
persons  named  Brady  and  Perks  (who  bad  acquired  an 
interest  in  the  estate  through  him),  claiming,  in  effect, 
to  have  a  lien  on  the  estate  for  the  annuity,  and  seek- 
ing to  have  the  arrears  of  it  raised  and  paid  out  of  the 
estate. 

Brady  and  Perks  put  in  a  general  demurrer  for  want 
of  equity. 

Mr.  Stuart  and  Mv.Chapman  Barber,  in  support  of  the 
demurrer,  said  that  neither  Joshua  Sawyer  nor  any  person 
claiming  through  or  under  him,  could,  by  any  possibi- 
lity, have  a  lien  on  the  estate ;  for  he  was  not  the  vendor 
of  it,  nor  had  he  ever  any  interest  in  it :  that  the  grant 
of  the  annuities  did  not  make  them  issuable  out  of,  or 
charge  them  in  any  manner  upon  the  estate,  but  was 
a  mere  personal  contract,  by  PockneU,  to  pay  the  an- 
nuities.— [The  Vice- Chancellor :  It  is  a  covenant,  with 
Edward  and  Joshua  Sawyer,  to  pay  one  annuity  to  one 
of  them,  and  the  other  annuity  to  the  other  of  them.] — 
Joshua  Sawyer  was  not  even  a  party  to  the  conveyance 
to  PockneU.    Clarke  v.  Royle  (a). 

Mr.  BetheU  and  Mr.  Bilton,  in  support  of  the 
bill: 

The  case  of  Clarke  v.  Royle  is  plainly  distinguishable 
(a)  Ante,  Vol.  111.  p.  499. 
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from  the  present.  The  question  there  arose  not  with 
respect  to  the  annuity,  but  with  respect  to  the  3,000  /. 
The  payment  of  that  sum  was  dependent  on  the  hap- 
pening of  a  contingent  event;  and,  therefore,  there 
could  be  no  lien  for  it.  If  I  sell  my  estate  for  a  con- 
tingent payment,  I  am  content  to  part  with  it,  expect- 
ing the  happening  of  the  contingency.  The  right  to 
purchase-money  is,  in  general  cases,  immediate:  an 
obligation  which  is  to  be  created  on  the  happening  of 
a  fortuitous  event,  can  not  create  any  lien.  There  is 
another  important  distinction  between  this  case  and 
C/arke  v.  Soyle.  It  appears,  from  the  articles  of  agree- 
ment, that  E.  Sawyer  contracted  to  sell  the  estate  in 
consideration  of  the  annuities ;  but,  in  Clarke  v.  Royle, 
the  consideration  was  the  covenants  to  pay  the  annuity 
and  the  3,000/.;  consequently,  when  the  vendor  had 
gotten  the  covenants,  he  had  received  the  consideration. 
Although  the  conveyance  to  Pocknell  recites  that  the 
estate  was  sold  to  him  in  consideration  of  the  annuities, 
it  does  not  mention  that  the  annuities  were  secured  in 
the  manner  in  which  they  have  been  secured.  There- 
fore, the  conveyance  annexes  the  annuities  inseparably 
to  the  estate.  When  the  purchaser  agreed  to  pay  the 
annuities,  he  did  nothing  more  than  contract  to  pay  the 
purchase-money  by  instalments.  And  if  there  is  any 
weight  in  the  objection  that  the  annuity  in  respect  of 
which  the  bill  is  filed,  is  payable,  not  to  the  vendor  but 
to  a  third  person,  then  a  vendor  could  not  transfer  his 
lien.  If  I  sell  my  estate  for  a  sum  of  money  to  be  paid 
to  il.  B.,  then  A.  B.  will  have  a  lien  on  the  estate  for 
the  money.  Winter  v.  Lord  Anson  (b);  Tardiffe  v. 
Scrughan  (c)  ;  Sugden  on  Vendors,  vol.  3,  p.  197  e/  seq. 


1B43. 

^ V.  ' 

BirCKLAND 


Pocknell. 


{b)  3  Russ.  488. 


(c)  1  Bro.  C.  C.  433,  cited. 
F  F  2 
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Mr.  Stuart,  in  reply,  cited  Parrott  v.  Sweetland(d), 
and  added  that  the  decision  in  Winter  v.  Lord  Anson, 
was  appealed  from  to  the  House  of  Lords,  but  the  par- 
ties afterwards  came  to  a  compromise. 

The  Vice-Chancellor; 
I  have  read  over  all  the  cases  which,  I  believe,  relate 
to  this,  matter,  and  I  have  considered  very  particularly 
the  recitals  and  other  contents  of  the  two  deeds ;  and 
my  opinion  is  that  the  demurrer  for  want  of  equity  must 
be  allowed. 

Lord  Eldon,  in  the  case  of  Mackreth  v.  Summons  («)> 
went  very  particularly  and  minutely  through  all  the 
cases  which,  I  believe,  are  to  be  found  on  the  subject 
up  to  that  time ;  and,  after  having  cited  all  of  them 
except  Hughes  v,  Kearney,  he  concludes  in  this  manner : 
"  In  the  case  of  Hughes  v.  Kearney^  Lord  Redesdale 
states  the  doctrine :  and  the  proposition  is  not  merely 
that  the  vendor  might  have  security,  but  that  he  relied 
upon  it :  and  a  note  or  bills  are  considered,  not  as  a 
security,  but  as  a  mode  of  payment.  From  all  these 
authorities  the  inference  is,  first  that,  generally  speak- 
ing, there  is  such  a  lien :  secondly,  that,  in  those 
general  cases  in  which  there  would  be  the  lien  as  be- 
tween vendor  and  vendee,  the  vendor  will  have  the  lien 
against  a  third  person  who  had  notice  that  the  money 
was  not  paid." 

My  Lord  Eldon  uses  the  expression  that  the  lien  is 
given  for  the  purpose  of  supporting  the  truth  and  justice 
of  the  case. 


(d)  3  Myl,  &  Keen,  ^55^  (e)  15  Ves.  349. 
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Where  the  consideration  is  to  be  money  paid  down, 
and  the  money,  in  fact,  is  not  paid,  but  a  conveyance  is 
made  as  if  it  had  been  paid,  and  that  is  all ;  or,  if  there 
be,  in  addition  to  it,  the  giving  merely  of  a  note  or  bond, 
still,  in  substance,  the  vendor  has  not  that  which,  in 
point  of  justice,  he  ought  to  have ;  and  therefore  a  court 
of  equity  considers  the  holder  of  the  land  by  means  of 
the  conveyance,  as  a  trustee  of  the  money  for  the  vendor, 
which  is  to  be  made  good  out  of  the  land  itself:  because 
the  land  never  would  have  been  parted  with,  but  for  the 
sake  of  the  money. 


1843 
^ M ' 

BUCKLANO 
POCKMELL. 


Now,  in  this  particular  case  the  question  is  whether 
it  does  not  appear,  on  the  face  of  the  deeds,  that  the 
party  who  contracted  to  sell  the  land,  that  is,  Edward 
Sauyer,  has  got  that  which  he  contracted  to  have. 
Adverting  to  the  mode  in  which  the  conveyances  are 
made,  my  opinion  is  that  it  would  be  quite  wrong,  be- 
cause it  would  be  contrary  to  what  appears  to  have  been 
the  agreement  of  the  parties,  to  hold  that,  after  the  deeds 
were  executed,  any  lien  remained  for  the  annuities.  As 
there  was  a  separate  instrument,  which  was  executed 
first,  which  contained  a  distinct  grant  of  the  two  annui- 
ties and  covenants  for  payment  of  them ;  and  as  the 
conveyance  was  made,  expressly,  in  consideration  of  that 
deed ;  and  as  it  was  part  of  the  express  stipulation  that  the 
mortgage  money  should  be'paid  off,  and,  consequently, 
that  the  mortgagee  should  convey  his  legal  estate  to  the 
purchaser,  it  would  be  quite  inconsistent  with  the  mode 
in  which  the  parties  have  dealt,  to  say  that  there  is  still 
an  ulterior,  latent  equity  for  the  purpose  of  securing  the 
annuity  in  a  manner  in  which  neither  party  ever  thought 
that  it  was  to  be  secured  ;  and  it  is  evident  that  they 
did  not  think  that  it  was  to  be  so  secured,  from  their 
having  taken  a  specific  security  for  it. 

Fl'  3 
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^^ V ' 

BUCKLAKD 

V. 
PO€K|rSLL. 


In  the  case  of  Parrott  ▼.  Sweeitand,  which  came  be- 
fore me  and  Mr.  Justice  Bosanquet  when  we  had  the 
honour  of  being  the  Commissioners  of  the  Great  Seal, 
we  aflSrmed  the  judgment  of  Sir  John  Leaeh,  in  a  case 
where  the  course  of  the  transaction  showed  that  the  party 
had  got  that  for  which  he  bargained. 


I  do  not  take  any  notice  of  the  case  of  Clarke  y.  Soy/r. 
It  was  a  case  peculiar  to  itself.  1  mention  it  only  because 
I  see  it  stated  in  the  report  that  I  said  :  ^'  It  appears  to 
me  that  Lord  Eldon,  in  Mackreth  v.  Symmons,  expressly 
over-ruled  the  decision  in  Tardiffe  ▼•  Scrughan.**  Now 
I  think  that  if  that  were  said,  in  those  very  terms,  it  was 
said  too  strongly ;  because  it  cannot  be  said  that  my 
Lord  JSldoH did  over-rule  Tardiffey.  Scrughan;  although 
I  think  that  it  may  be  fairly  inferred,  from  the  remarks 
that  he  made  upon  that  case  in  his  judgment  in  Mack- 
reth 7.  SjfmmonSfihdit  he  was  not  satisfied  with  the  deci- 
sion in  all  its  parts.  He  shows,  as  it  strikes  me,  an  indig- 
nation to  criticise  it,  and  to  escape  from  it  if  the  circura* 
stances  of  the  case  before  him  would  allow  him  to  do  so. 
But  I  do  not  wish  it  to  be  understood  to  be  my  opinbn 
that  he  o?er-ruled  it  point  blank. 


With  regard  to  the  case  now  before  me,  my  opinion 
is,  for  the  reasons  that  I  have  stated,  that  the  demurrer 
for  want  of  equity,  must  be  allowed. 
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FLIGHT  V.  CAMAC.    1/  1843: 

sSth  April. 

1  HIS  was  a  foreclosure  suit.  „     ^ 

Practice. 

Fro  conjetso* 
One  of  the  Defendants,  the  mortgagor,  was  out  of  the  — • 

jurisdiction,  and  the  bill  prayed  for  a  subpoena  against  against  whom  a 
him  when  he  should  come  within  the  jurisdiction.    The  subpoena  was 

cause,  however,  came  on  to  be  heard  before  he  came  P/^yfj  ^  ^^ 
/  ...  should  come 

withm  the  junsdiction :  and,  on  within  the  ju- 

risdiction, re- 
Mr.  StuarL  for  the  Plaintiff,  proposing  to  take  the  gained  out  of 
,.,,  ^  •    X  i_-      xi/  V»     •  A  J       the  jurisdiction 

bill  pro  confgsso  agamst  him,  the  Registrar  expressed  a  ^t  the  hearing 

doubt  as  to  whether  the  bill  could  be  taken  pro  confesso  of  the  cause. — 
against  the  Defendant,  as  the  bill  prayed  for  a  subpoena  ?       f  Lvinff 
against  hun  when  he  should  come  within  the  jurisdic-  the  subpoena, 
tion,  was  no  objection 

to  the  biU  being 
taken  pro  coti" 
The  Vice-chancellor,  however,  ruled  that  the  form  of  Jesso  against 

praying  the  subpoena  was  no  objection,  and  made  the        ' 
order*. 

Mr.  Wood,  Mr.  Parry,  Mr.  Pole  and  Mr.  Borrett 
were  also  counsel  in  the  cause. 


*  See  ante,  p.  33, 
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s8th  April. 

j^^JJJ"'    Thomas  Alexander  oakes  made  his  win 

Construction,  dated  the  15th  February  1840,  as  follows :  **  After  pay- 

Specific  ment  of  my  debts,  I  give  and  bequeath  to  my  wife, 

f_^'  during  her  life  or  until  she  marry  again,  the  interest  of 

A  tCHtator  all  the  money  I  have  or  may  possess  in  the  funds  or  other 

having  three  securities.  And,  further,  I  bequeath  to  my  wife,  the  iu- 
andahalfper  ^  ;  ,  ,  , 

cents  East         terest  of  any  other  property  I  do  or  may  possess,  to  be 

India  stock,  enjoyed  by  her  so  long  as  she  remains  single,  for  the 
and  other  nro-  n^aintenance  of  herself  and  the  maintenance  and  educa- 
perty,  be-  tion  of  our  five  children.     On  the  death  or  marriage  of 

queathed  to  his  ^ly  ^ife  j  ^m  ^h^t  aU  the  interest  of  my  property  be 
wife,  during  *'         ,   /.       ,  ,      1         •         if        , 

her  widowhood    ^^eserved  for  the  mamtenance  and  education  of  my  be- 

the  interest  of  fore-mentioned  children,  and  that  any  surplus  interest 
had  ^  ™°"h't  ^  ^^^^  °^^y  remain  after  paying  for  the  maintenance  and 
possess  in  the      education  of  the  children,  be  added  to  the  principal  sum 

funds  or  other      j  ^^«  have,  and  reserved  for  the  benefit  of  the  said  five 

securities  7 

**  And  1  further  children,  until  they  shall,  respectively,  become  of  age  j 

bequeath,  to  my  at  which  time  I  bequeath  8cc."  (The  testator  then  gave 
lit  of  aV"'^  6,000/.  to  each  of  his  three  daughtei-s.)  "  After  deduct- 
other  property  ing  the  above  1 8,000  Z.  from  the  principal  sum  from  which 
I  do  or  may  ^^^  interest  above  disposed  of  is  derived^  I  bequeath  to 
enjoyed  by  her  *^y  eldest  son  three-fifths  of  the  residue  of  my  whole 
so  Jong  as  she  property ^  and  to  my  youngest  son,  the  remaining  two- 
lStLl"the"''  ^^^^  o{  my  property.  In  the  event  of  my  wife  remain- 
testator's  widow  ing  single,  the  whole  of  thi  interest  of  my  property  will 
was  entitled,  as  be  at  her  disposal  during  her  life,  and,  consequently, 
duaiy  legatee^'  unless  she  marries  again,  the  division  of  my  property 
to  enjoy,  in  above  alluded  to,  will  not  take  place  until  after  her  de- 
specie,  every 

portion  of  her  husband's  property  which  came  within  the  descrip- 
tion of  money  in  the  funds  or  other  property,  and,  consequently, 
his  three  and  a  half  per  cents,  East  India  stock  and  Danish  bonds. 


Oakks 
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mise.    In  the  event  of  the  death  of  any  of  the  children,  1S43. 

then  the  amount  which  the  deceased  child  would  have 
been  entitled  to,  will  be  added  to  the  principal  and  dis* 
posed  of  as  above  specified.  Should  my  wife  marry  g  rach 
again,  then  the  shares  of  my  property  bequeathed  as  above 
to  my  five  children,  are  to  be  paid  to  them  on  their 
becoming  respectively  of  age."  The  testator  concluded 
the  disposition  of  his  property,  by  giving  his  wine,  fur- 
niture, jewels  and  plate  to  his  wife  absolutely,  and  his 
books  to  his  eldest  son. 

At  the  hearing  of  the  cause  for  further  directions,  it 
appeared  that  the  testator's  property  consisted,  partly,  of 
2,100  /.  three  and  a  half  per  cents,  3,000  /.  East  India 
stock,  thirty-one  Danish  bonds  for  sums  amounting 
together  to  8,800  Z.,  three  shares  in  the  Madras  Com- 
prehensive Steam  Company,  and  sums  of  rupees  due  to 
him  from  different  persons. 

The  question  was  whether  the  widow  was  entitled  to 
enjoy  any  part  of  the  property  in  specie,  or  whether  the 
whole  of  it  ought  not  to  be  converted  into  three  per 
cents,  according  to  the  usual  course  of  the  Court, 

Mr.  Walker  and  Mr.  Busk  for  the  Plaintiffs,  the 
residuary  legatees,  said  that  the  testator  commenced  his 
will  by  directing  his  debts  to  be  paid,  and  that  the  sub- 
sequent bequests  amounted  to  nothing  more  than  a 
general  disposition  of  all  his  property  after  payment  of 
his  debts :  that  he  had  used  the  words,  *'  funds  and  secu- 
rities," once  only  throughout  his  will ;  that,  in  all  the 
subsequent  sentences,  he  used  either  the  term  '*  pro- 
perty," or  "  principal  sum,"  without  even  once  alluding 
to  funds  or  securities:  that  he  considered  the  word, 
"  property,"  to  include  every  thing  he  possessed;  and 
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Oakes 

V. 

Strachit. 


his  using  the  term,  '^  principal  sum/'  showed  that  what 
he  had  in  view  was  a  sum  producing  interest:  that 
there  was  nothing,  in  any  part  of  the  will  except  the 
concluding  bequest,  which  tended  to  show  that  he  had 
in  view  the  enjoyment,  in  specie,  of  any  portion  of  his 
property:  that,  in  that  bequest,  he  mentioned,  spe- 
cifically, the  parts  of  his  property  which  he  meant 
his  widow  to  enjoy  in  specie;  and,  therefore,  it  was  but 
reasonable  to  conclude  that,  if  he  had  intended  her  to 
enjoy  his  funds  and  securities  in  like  manner,  he  would 
have  mentioned  what  those  funds  and  securities  were : 
that  the  Court  ought  not  to  deviate  from  its  general 
practice  on  slight  grounds ;  and  that,  taking  the  whole 
of  the  will  together,  there  was  not  a  suffici'ent  indica* 
tion  of  intention  to  warrant  the  Court  in  departing 
from  it,  in  the  present  case.  Milb  v.  Milk  {a); 
Alcock  V.  Shper  {b)  \  Benn  v.  Dixon  (c) ;  Lichfield  v. 
Baker  {d). 


Mr.  BetheU  and  Mr.  Shadwell  appeared    for  the 
widow. 


Mr.  Mwray  for  the  daughters,  and 

Mr.  Chambers,  for  the  executors  of  the  testator. 

The  Vice-chancellor,  after  hearing  the  Plain- 
tiff's counsel,  said : 
The  testator  gives  to  his  wife,  as  one  thing,  the  in- 
terest of  all  the  money  he  had  or  might  possess  in  the 
funds  or  other  securities.  Then  he  says :  '*  And  further 
I  bequeath  to  my  wife  the  interest  of  any  other  property 
I  do  or  may  possess."    So  that  he  makes  a  distinction 


{a)  ^«/e,  Vol.  VII.  p.  501. 
(A)  'i  Wyl.  &  Keen,  699. 


(c)  Ante,  Vol.  X.  p.  636. 
Id)  2  Beav.481. 
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between  his  money  in  the  funds  or  other  securities,  and 
bis,  '  other  property.'  If  he  did  not  mean  to  make  any 
distinction  between  them,  why  did  he  use  the  words  of 
gift  more  than  once :  why  did  he  repeat  them :  why 
did  he  not  give  his  wife,  at  once,  the  interest  of  all  his 
property  ? 

I  am  unable  to  distinguish  this  case  from  Vaughan 
V.  Buchj  which  came  before  me  about  two  years  ago, 
and  in  which  I  held  that  the  testator's  widow  was  not 
entitled  to  the  specific  enjoyment  of  certain  sums  of 
stock  and  other  articles  of  property  particularly  men- 
tioned and  bequeathed  to  her  by  her  husband.  The 
Lord  Chamelhr,  however,  differed  from  me  and  reversed 
my  decree  (/)• 

The  difference  between  this  case  and  the  case  of 
Mills  T.  MiUSf  is  that,  in  this  case,  the  testator  gives 
to  his  wife,  the  interest  of  all  his  money  iii  the  funds 
or  other  securities,  in  one  sentence;  and  then  gives 
her  the  interest  of  his  other  property,  in  another  sen- 
tence. Whereas,  in  Mills  v.  Mills,  the  income  of  the 
whole  of  the  testator's  property,  was  given  in  one 
sentence.  I  say  the  whole  of  his  property,  because, 
though  the  gift  was  apparently  specific,  it  was,  in 
reality,  nothing  more  than  a  description  of  the  whole  of 
the  testator's  property  by  a  long  enumeration  of  the 
particulars  of  which  it  consisted. 

My  opinioa  is  that,  according  to  the  true  construc- 
tion of  the  will  in  this  case,  the  testator's  widow  is 
entitled  to  enjoy,  in  specie,  every  portion  of  the  testator's 
property  which  comes  within  the  description  of  money 
in  the  funds  or  other  securities. 


1843. 


Oakes 

V. 

Stracbey. 


(/)  This  case  is  now  reported  by  Mr.  PhUUpSf  vol.  i.  p.  75. 
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1 843.  Declare  that  the  testator's  three  and  a  half  per  cents, 

'        ""        '  £<ist  India  stock  and  Danhh  bonds  ought  to  remain 

Uakes  unsold,  and  that  his  widow  is  entitled  to  receive  the 

e       *  dividends  and  interest  of  thein  so  long  as  she  remains 

Stbachey.  ^ 

single. 


i«43:  PARKER  v.  GOLDING.^ 

28th  April  and 

ist  May.       John  BULLIVANT,  by  his  wUl  dated  the  19th 

_  of  December  1832,  directed   William  Parker  and  Alex- 

Vesting,        ander  Daoidson,  who  were  the  trustees  and  executors 

tVili.  of  his  will :  "  To  fund  the  sum  of  600  /.,  and  apply  the 

^"^ *     interest  thereof  for  the  education  and  maintenance  of 

Testator  direct-  Sarah  the  daughter  of  my  late  dear  daughter,  Sarah 

ed  bis  trustees  Laxton,  until  she  shall  atta^in  the  age  of  twenty-one 
to  pay  the  inte-  .  ^  ■' 

rest  of  2,500/.     years,  and  then  to  be  entitled  to  the  principal ;  but,  in 

to  his  daughter  the  event  of  her  death  before  she  shall  attain  twenty- 
separate  use  ^°®»  ^^^^  ^^  principal  sum  of  600  /.  to  return  to  my 
and,  after  her  estate,  and  be  equally  divided  amongst  all  my  dear 
death,  for  the  children  then  living,  in  equal  shares  and  proportions, 
all  her  children  &QC[  not  subject  to  their  respective  husbands  in  any 
until  they  should  manner.  I  hereby  authorize  and  direct  the  said  WU- 
one  wid^hen  the  ^^^  Parker  and  Alexander  Davidson  to  collect,  get  in, 
principal  to  be  receive  and  fund  the  sum  of  2,500  /.,  and  pay  the  inte- 
equally  divided  ^^^^  thereof  unto  my  dear  daughter,  Susannah  WiUiam, 
amongst  her  ,,.,./»  fn     / 

said  children ;     for  &cid  dunng  her  life,  to  and  for  her  own  separate  use 

and,  if  his  and  benefit,  and  not  subject  to  the  debts  or  control  of 

die" without^*^      ^^^  husband ;  and,  from  and  after  her  decease,  to  and 
leaving  a  child,    for  the  education,  maintenance  and  support  of  all  her 
then  that  the 
princi^ial  should 

be  divided  amongst  all  his  own  children  then  living.  1  he  daughter 
had  children,  but  they  all  died  under  twenty-one. — Held,  never- 
theless, that  the  legacy  vested  in  them. 


Parker 
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children,  until  they  shall  attain  the  age  of  twenty-one  1843.^ 

years,  and  then  the  principal  to  be  equally  divided 
amongst  her  said  children :  and,  if  my  dear  daughter 
should  depart  this  life  without  leaving  any  child  or  Gold  1  no 
children,  I  hereby  direct  that  the  said  principal  sum 
shall  be  equally  divided  amongst  all  my  dear  children 
then  living,  and  not  subject  to  the  debts  or  control  of 
any  husband:  And  I  also  hereby  direct  the  said  W. 
Parker  and  A.  Davidson  to  lay  out  and  fund  the  sum 
of  2,600  /.,  tmd  pay  the  interest  thereof  unto  my  dear 
daughter,  Elizabeth  Golding,  for  and  during  her  life,  to 
and  for  her  own  separate  use  and  benefit,  and  not  subject 
to  the  debts  or  control  of  any  husband  ;  and,  from  and 
after  her  decease,  to  and  for  the  education,  maintenance 
and  support  of  all  her  children  until  they  shall  attain  the 
age  of  twenty-one  years,  and  then  tlie  principal  to  be 
equally  divided  amongst  her  said  children ;  and,  if  my 
dear  daughter,  Elizabeth,  should  depart  this  life  with- 
out leaving  any  child  or  children,  I  hereby  direct  that 
the  said  principal  sum  shall  be  equally  divided  amongst 
all  my  said  dear  children  then  living,  and  not  subject 
to  the  debts  or  control  of  any  husband :  And,  as  to  all 
the  rest,  residue  and  remainder  of  my  estate  and  effects, 
of  what  nature  or  kind  soever  and  wheresoever,  I  give 
and  bequeath  the  same  and  every  part  thereof  unto  my 
dear  children,  Susannah,  Elizabeth  and  William,  in 
equal  shares  and  proportions,  and  not  subject  to  the 
debts  or  control  of  their  husbands." 

The  testator  died  in  December  1 832 .  The  trustees  and 
executors  invested  2,500  /.  in  the  purchase  of  2,835  /. 
three  per  cents,  and  paid  the  dividends  to  the  testator's 
daughter  Elizabeth,  who  was  the  wife  of  the  Defendant 
William  Henry  Golding,  during  her  life.  She  died  in 
June  1836,  having  had  two  children,  both  of  whom 
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died  infants,  the  elder,  in  her  lifetime,  and  the  younger, 
in  October  1841.  William  Henry  Oolding,  their  father, 
was  their  administrator,  and  claimed  to  be  entitled,  as 
such,  to  the  2,835  L  stock :  and  the  Defendants  WiUiam 
JBuUioant  and  Susannah,  the  wife  of  the  Defendant 
Samuel  Williams  the  younger,  who  were  the  surviving 
children  of  the  testator,  also  claimed  to  be  entitled  to 
the  same  sum. 

The  bill  prayed  the  Court  to  declare  who  was  or  were 
the  person  or  persons  entitled  to  the  fund  and  in  what 
shares  and  proportions,  according  to  the  true  construc- 
tion of  the  will. 


The  Defendants  Williams  and  wife,  by  their  answer, 
submitted  that  the  fund  was  divisible  between  Susannah 
Williams  and  William  Bullivant  in  equal  moieties,  or, 
if  not,  that  Susannah  Williams  and  WiUiam  Bullivant 
were  each  of  them  entitled  to  one-third  of  the  fund 
under  the  residuary  bequest  in  the  will. 

Mr.  Wakefield  and  Mr.  Metcalfe  appeared  for  the 
Plaintiffs,  the  executors  and  trustees. 

Mr.  Spence  and  Mr.  Tennant  for  William  Bullivant, 
and 

Mr.  Cooper  and  Mr.  Faber  for  Mr.  and  Mrs.  Wil- 
liams, said  that  the  gift  of  the  principal  of  the  2,500/., 
was  distinct  from  the  gift  of  the  interest ;  and  that  there 
was  no  gift  of  the  principal  to  the  children  of  Mrs. 
Golding  until  the  period  of  division,  which  was  their 
attaining  twenty-one ;  and«  as  neither  of  them  attained 
that  age,  the  principal  did  not  vest  in  either  of  them. 
Batsfordy.  Kebbellifl);  Wadley  y.  North  (6);  Sains- 
(a)  3  Ves.  363.  (6)  Ibid.  364. 
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bury  V.  Head  (c);  Skey  v.  Barnes  (d) ;  and  Hanson  v. 
Graham  (e). 

Mr.  Bethell  and  Mr.  Shapter,  for  the  Defendant 
Goldinff,  relied  on  the  interest  of  the  legacy  being  given 
for  the  maintenance  of  the  children,  and  on  the  gift 
over  being  to  take  effect  in  case  Elizabeth  Golding 
should  die  without  leaving  any  child  or  children,  and 
not  in  case  she  should  die  without  leaving  any  child 
who  should  attain  twenty-one :  and  they  cited  Lister  v. 
Bradley  {f). 
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The  Vice-Chancellor  was,  at  first,  inclined  to  hold 
that  the  legacy  was  contingent  on  the  children  attaining 
twenty-one,  on  the  ground  that,  though  the  gift  of  the 
interest  of  a  legacy  had  the  effect  of  vesting  the  prin- 
cipal, where  there  was  a  gift  of  the  principal  inde- 
pendent of  the  direction  to  pay  it ;  yet  it  had  not  that 
effect  where,  as  in  the  case  before  him,  there  was  no  gift 
of  the  principal  except  in  the  direction  to  divide  it.  His 
Honor,  however,  said  that  he  would  consider  the  case, 
and,  ultimately,  held  that,  according  to  the  true  con- 
struction of  the  will,  the  interest  and  the  principal  of 
the  legacy  in  question,  must  be  taken  to  be  given  toge- 
ther, and  that  the  case  fell  within  Fonnereau  v.  Fonne- 
reau  {g),  and  Hoath  v.  Hoath  (A) :  and  he  declared  that 
Henry  W.  Golding,  as  the  administrator  of  his  children, 
was  entitled  to  the  legacy. 

(c)  la  Ve«.  75.    See  p.  78.         {g)  3  Atk.  645  and  1  Vez. 

(d)  3  Mer.  335.     See  p.     118. 

(A)  a   Bro.  C.  C.  3.     See 

I  Roper  on  Legacies,  White's 
edit.  p.  494  et  seq. 


343. 
ie)  6  Ves. 

249- 
C/)  1  Hare,  10 


335 
239- 


See  p 
See  p. 
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AUTHER 
AUTIIER. 


of  the  goTernor  and  company  of  the  Bank  of  England, 
for  and  towards  the  maintenanee,  education,  and  sup- 
port of  my  adopted  nephew,  Joseph  Duncan  Corky  for 
and  during  the  natural  life  of  my  said  wife ;  and,  after 
the  decease  of  my  said  wife,  in  case  the  said  Joseph 
Duncan  Cork  shall  not  then  have  attained  the  age  of 
twenty-one  years,  then  to  pay  and  apply  such  interest, 
dividends,  profits  and  proceeds  to  and  for  the  purposes 
aforesaid  mitil  he  shall  attain  such  age ;  and,  from  and 
immediately  after  the  decease  of  my  said  wife,  in  case  the 
said  Joseph  Duncan  Cork  shall  then  have  attained  his 
aforesaid  age  of  twenty-one  years,  and  if  not,  then  and 
when  so  soon  as  he  shall  attain  that  age,  to  pay,  apply, 
and  transfer,  unto  the  said  Joseph  Duncan  Cork,  the  said 
principal  sum  of  10,000/.  consols,  to  and  for  his  own 
absolute  use  and  benefit :  and  I  do  direct  and  empower 
my  said  wife  and  the  said  Joseph  Douton,  in  case  the 
said  Joseph  Duncan  Cork  shall  not  conduct  himself  with 
propriety  and  to  the  joint  satisfaction  of  my  said  wife 
and  the  said  Joseph  Douion,  in  the  stead  and  lieu  of  the 
interest  of  the  said  principal  sum  of  10,000/.  consols,  to 
pay  and  apply  for  and  towards  the  maintenance  and 
education  and  support  of  the  said  Joseph  Duncan  Cork, 
the  sum  of  one  guinea  weekly  and  every  week  until  the 
decease  of  my  said  wife  or  his  attaining  the  aforesaid 
age  of  twenty-one  years,  which  shall  last  happen. 


'*  And  upon  further  trust  that  the  said  trustees  for  the 
time  being  of  this  my  will,  shall  and  do,  from  and  imme- 
diately after  the  decease  of  my  said  wife,  stand  and  be 
possessed  of  and  interested  in  the  further  sum  of  10,^000  /. 
consols,  now  standing  and  being  in  my  name  in  the  books 
of  the  governor  and  company  of  the  Bank  of  England, 
upon  trust  to  pay  and  apply  the  interest,  dividends, 
proceeds  and  profits  thereof,  to  and  for  the  use  and 
benefit  of  the  said  Joseph  Duncan  Cork  or  bis  assigns. 
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for  and  during  the  term  of  his  natural  life ;  and,  from  iSa*). 

andimmediately  after  his  deceasej  upon  trust  to  pay  and  ^        ' 

divide  the  said  principal  sum  of  10,000 /,  consob,  or  the  Auther 

stocks,  funds  and  securities  wherein  or  whereon  the  same  .    ^* 

AUTHEII 

shall  or  may  be  then  invested,  between  and  amongst  all 
and  every  the  children  of  the  said  Joseph  Duncan  Cork, 
who  shall  be  then  living,  and  the  issue  of  such  of  them 
as  shall  be  then  dead,  such  issue  to  take  per  stirpes^  as 
hereinafter  mentioned,  in  equal  shares  and  proportions, 
the  shares  and  proportions  of  such  oF  them  as  shall  be 
a  son  or  sons,  to  be  paid  respectively  on  their  attaining 
the  age  of  twenty-one  years,  and  oF  such  of  them  as 
shall  be  a  daughter  or  daughters,  on  their  respectively 
attaining  the  age  of  twenty-i)ne  years  or  day  or  days  of 
marriage  \  and,  in  case  any  oF  such  children  of  the  said 
Joseph  Duncan  Cork,  being  a  son  or  sons,  shall  depart 
this  liFe  without  leaving  lawful  issue  living  at  the  time 
of  the  decease  of  the  said  Joseph  Duncan  Cork,  or 
shall  survive  him  and  afterwards  depart  this  life  under 
the  i^e  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  shall  depart  this  life  in  the  lifetime  of  the 
said  Joseph  Duncan  Cork,  without  leaving  lawful  issue 
living  at  the  time  of  his  decease,  or  shall  survive  him  and 
shall  afterwards  depart  this  life  under  the  age  of  twenty- 
one  years  and  unmarried,  then  I  direct  that  the  share 
or  proportion  of  either  of  them  so  dying,  shall  accrue 
and  go  to  the  survivor  of  them,  the  said  children  of  the 
said  Joseph  Duncan  Cork,  and  such  issue  as  aforesaid, 
and  be  paid  at  such  ages  and  times  as  their,  his  or  her 
original  shares  or  proportions,  share  or  proportion,  and 
shall,  therewith,  be  subject  and  liable  to  a  similar  chance 
and  condition  of  accruer  or  survivorship.  Provided  always 
and  I  do  hereby  direct  that,  in  case  any  of  such  children 
as  aforesaid,  shall  depart  this  liFe  in  the  lifetime  of 
the  said  Joseph  Duncan  Cork  leaving  lawful  issue  of 
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his,  her  or  their  body  or  bodies  respectively,  or  in  case 
any  such  children  as  aforesaid  shall  survive  the  said 
•/.  2).  Cork  and  afterwards  depart  this  life  under  the 
age  of  twenty-one  years  leaving  lawful  issue  as  afore- 
said, such  issue  respectively  shall,  in  such  case,  tc^ether 
and  per  stirpes^  have,  take  and  be  entitled  to,  and  I  do 
hereby  give  to  him,  her  or  them  respectively  such 
shares  or  proportions  of  the  said  prvicipal  money  last 
mentioned,  whether  original  or  accrued,  as  his,  her  or 
their  parent  or  parents  would  have  been  entitled  to,  if 
he,  she  or  they  had  survived  the  said  .7.  D.  Cork  and 
lived  to  attain  the  age  of  twenty-one  years  or  day  of 
marriage  respectively  as  before  expressed.  And  upon 
further  trust  that,  in  case  any  of  such  children  or  such 
issue  as  aforesaid,  being  a  son  or  sons,  shall  not,  at  the 
time  of  the  decease  of  the  said  J.  D.  Cork,  have  at- 
tained the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  shall  not  have  attained  that  age  or  been 
married,  then  that  the  said  trustees  or  trustee  for  the 
time  being  of  this  my  will,  do  and  shall,  forthwith, 
invest  or  continue  invested  the  share  or  shares  of  such 
child,  children  or  issue  respectively  as  aforesaid  as  shall 
be  so  under  the  age  of  twenty-one  years  or  unmarried 
respectively,  in  such  stocks,  funds  or  securities  as  afote^ 
said,  for  his,  her  or  their  benefit  respectively,  until  be, 
she  or  they  shall  attain  the  age  of  twenty-one  years  or 
be  married  respectively  as  aforesaid,  and  do  and  shall, 
in  the  meantime  and  until  the  share  or  shares,  or  pre- 
sumptive share  or  shares,  whether  original  or  accrued, 
of  such  child  or  children  or  issue  respectively  of  and  in 
such  trust  monies,  stocks,  funds  and  securities,  shall 
become  payable,  transferable  or  assignable  respectively, 
pay  the  dividends,  interest  and  proceeds  thereof  into 
the  hands  of  the  guardian  or  guardians  for  the  time 
being,  if  any,  of  such  child  or  children  or  issue  respec- 
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lively,  in  order  that  the  same  may  be  applied  towards  1843, 

the  maintenance  and  education  of  such  child,  children 

or  issue ;  and,  if  no  such  guardian  or  guardians,  then 

to  apply  the  same  for  that  purpose  in  such  manner  as       ^utTier. 

my  said  trustees  or  trustee  for  the  time  being,  shall 

think  proper.     Provided  always  that  my  said  trustees 

or  trustee  for  the  time  being,  do  and  shall,  and  I  do, 

hereby,  will  and  direct  them  to  payi  apply  or  advance 

the  whole  or  any  part  of  the  expectant  or  presumptive 

share  or  shares  of  such  child,  children  or  issue,  or  either 

of  them,  unto  him,  her  or  them,  or  to  any  person  or 

persons  for  his,  her  or  their  preferment  or  advancement 

in  the  world,  at  such  time  or  times  and  in  such  manner 

as  my  said  trustees  or  trustee  for  the  time  being  shall 

deem  advisable. 

^*  And  upon  further  trust  to  stand  and  be  seised  and 
possessed  of  and  interested  in  all  the  rest,  residue  and 
ultimate  remainder  of  my  said  real  and  personal  estate, 
effects  and  property  not  hereinbefore  otherwise  dis« 
posed  of,  in  trust  for  my  brother  F.  Auther  and  my 
sisters  Hannah  Taylor^  Ann  May  and  Henrietta  Snou>- 
den,  their  respective  heirs,  executors,  administrators  and 
assigns  for  ever,  as  tenants  in  common,  and  to  convey, 
assign  and  assui-e  the  same  estate,  effects  and  property 
to  my  said  brother  and  sisters  when  and  so  soon  as 
conveniently  may  be  after  satisfaction  of  the  prior  gifts, 
legcunes,  trusts,  ends,  intents  and  purposes  of  this  my 
will."  The  testator  then  provided  for  the  indemnity  of 
the  trustees,  and  appointed  his  wife  and  Joseph  Douton 
executrix  and  executor  of  his  will. 

He  died  on  the  1st  of  January  1836. 

The    bill  was   filed,  by  the  testator's  brother  and 
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his,  her  or  their  body  or  bodies  respectively,  or  in  case 
any  such  children  as  aforesaid  shall  surviye  the  said 
J.  2>.  Cork  and  afterwards  depart  this  life  under  the 
age  of  twenty-one  years  leaving  lawful  issue  as  afore- 
said, such  issue  respectively  shall,  in  snch  case,  tc^ether 
and  per  stirpes,  have,  take  and  be  entitled  to,  and  I  do 
hereby  give  to  him,  her  or  them  respectively  such 
shares  or  proportions  of  the  said  principal  money  last 
mentioned,  whether  original  or  accrued,  as  his,  her  or 
their  parent  or  parents  would  have  been  entitled  to,  if 
he,  she  or  they  had  survived  the  said  .7.  D.  Cork  and 
lived  to  attain  the  age  of  twenty-one  years  or  day  of 
marriage  respectively  as  before  expressed.  And  upon 
further  trust  that,  in  case  any  of  such  children  or  such 
issue  as  aforesaid,  being  a  son  or  sons,  shall  not,  at  the 
time  of  the  decease  of  the  said  J.  D,  Cork,  have  at- 
tained  the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  shall  not  have  attained  that  age  or  been 
married,  then  that  the  said  trustees  or  trustee  for  the 
time  being  of  this  my  will,  do  and  shall,  forthwith, 
invest  or  continue  invested  the  share  or  shares  of  such 
child,  children  or  issue  respectively  as  aforesaid  as  shall 
be  so  under  the  age  of  twenty-one  years  or  unmarried 
respectively,  in  such  stocks,  funds  or  securities  as  afore'- 
said,  for  his,  her  or  their  benefit  respectively,  nntil  he, 
she  or  they  shall  attain  the  age  of  twenty-one  years  or 
be  married  respectively  as  aforesaid,  and  do  and  shall, 
in  the  meantime  and  until  the  share  or  shares,  or  pre- 
sumptive share  or  shares,  whether  original  or  accrued, 
of  such  child  or  children  or  issue  respectively  of  and  in 
such  trust  monies,  stocks,  funds  and  securities,  shall 
become  payable,  transferable  or  assignable  respectively, 
pay  the  dividends,  interest  and  proceeds  thereof  into 
the  hands  of  the  guardian  or  guardians  for  the  time 
being,  if  any,  of  such  child  or  children  or  issue  respec- 
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lively,  in  order  that  the  same  may  be  applied  towarda 
the  maintenance  and  education  of  sach  child,  children 
oriBSue;  and,  if  no  such  guardian  or  guardians,  then 
to  apply  the  same  for  that  purpose  in  such  manner  as 
my  said  trustees  or  trustee  for  the  time  being,  shall 
think  proper.  Provided  always  that  my  said  trustees 
or  trustee  for  the  time  being,  do  and  shall,  and  I  do, 
hereby,  will  and  direct  them  to  pay,  apply  or  advance 
the  whole  or  any  part  of  the  expectant  or  presumptive 
share  or  shares  of  such  child,  children  or  issue,  or  either 
of  them,  unto  him,  her  or  them,  or  to  any  person  or 
persons  for  his,  her  or  their  preferment  or  advancement 
in  the  world,  at  such  time  or  times  and  in  such  manner 
as  my  said  trustees  or  trustee  for  the  time  being  shall 
deem  advisable. 
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^*  And  upon  further  trust  to  stand  and  be  seised  and 
possessed  of  and  interested  in  all  the  rest,  residue  and 
ultimate  remainder  of  my  said  real  and  personal  estate, 
effects  and  property  not  hereinbefore  otherwise  dis« 
posed  of,  in  trust  for  my  brother  F.  Anther  and  my 
sisters  Hannah  Taylor,  Ann  May  and  Henrietta  Snoto^ 
den,  their  respective  heirs,  executors,  administrators  and 
assigns  for  ever,  as  tenants  in  common,  and  to  convey, 
assign  and  assure  the  same  estate,  effects  and  property 
to  my  said  brother  and  sisters  when  and  so  soon  as 
conveniently  may  be  cifter  satisfaction  of  the  prior  gifts, 
legacies,  trusts,  ends,  intents  and  purposes  of  this  my 
mlV*  The  testator  then  provided  for  the  indemnity  of 
the  trustees,  and  appointed  his  wife  and  Joseph  Douton 
executrix  and  executor  of  his  will. 


He  died  on  the  1st  of  January  1836. 

The    bill  was   filed,  by  the  testator's  brother  and 
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sisters,  to  have  the  trusts  of  the  will  performed,  his 
personal  estate  duly  administered,  and  the  clear  residue 
thereof  ascertained,  invested  and  secured  for  the  benefit 
of  the  persons  entitled  thereto ;  and  to  have  the  rights 
of  all  persons  interested  therein,  and,  especially^  of 
Joseph  Duncan  Cork,  ascertained  and  declared. 


Joseph  Duncan  Cork,  in  his  answer,  said  that  he  was 
the  nephew  of  the  testator's  widow,  and  that  the  tes- 
tator, for  several  years  previous  to  the  date  of  his  will, 
had  treated  the  defendant  with  great  kindness  and 
affection,  and,  in  fact,  almost  as  a  son,  having,  at  his 
own  expense,  liberally  educated  the  Defendant  and 
allowed  him  to  reside  with  him ;  and  that  the  testator, 
for  several  years  prior  to  his  death,  allowed  the 
Defendant  900 {.  a  year;  and  that  he  believed  that  the 
testator,  in  bequeathing  the  two  legacies  of  1 0,000 /L 
consols  in  trust  for  the  Defendant  and  his  issue,  either 
intended  to  bequeath  general  legacies,  and  that  his  per- 
sonal jnepreaentatives  and  trustees  should  invest,  out  of 
his  real  and  personal  estate,  competent  sums  of  consols 
to  satisfy  those  two  legacies,  or  else  that  the  testator, 
through  mistake  and  inadvertence,  described,  in  his 
will,  the  two  sums  of  10,000/.  consols  as  then  standing 
in  his  name,  instead  of  sums  of  those  amounts  in  the 
new  four  per  cents,  in  which  stock  he  then  held 
35,000/.;  and  that  the  testator,  at  various  times  after 
the  date  of  his  will,  mentioned,  to  certain  of  his  intimate 
friends,  that  he  bad  left  the  Defendant  20,000/.  of  his 
funded  property.  And  the  Defendant  submitted  that, 
under  the  circumstances  and  for  the  reasons  a{>pearing 
in  his  answer,  he  was  entitled  to  have  two  sums  of 
10,000/.  consols  either  appropriated  and  set  apait,  or 
raised  and  invested  out  of  the  testator's  real  and  per^ 
^onal  estate,  in  order  to  answer  the  two  legacies  of 
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10,000/.  consds*  But,  if  the  Court  should  be  of 
opinion  that  the  Defendant  was  not  so  entitled,  then  he 
submitted  that  he  was  entitled  either  to  have  a  com- 
petent part  of  the  36,000/.  3}/.  per  cent  stock  (into 
which  the  36,000/.  4/.  per  cents*  had  been  converted) 
standing  in  the  testator's  name  at  his  death,  applied 
in  satisfying  the  two  legacies,  or  to  have  the  sum  of 
8,600/.  consols,  which  was  standing  in  the  testator's 
name  at  the  date  of  his  will,  and  any  other  sum  of  like 
annuities  which  might  have  been  standing  in  the  tes- 
tator's name  at  that  time,  applied,  in  the  first  place,  in 
satisfaction  of  the  first-mentioned  legacy  of  10,000  /. 
consols,  and,  afterwards,  in  satisfaction  of  the  other 
legacy  of  the  like  sum;  or,  at  all  events,  in  satisfaction 
of  each  of  the  two  legacies  equally,  as  far  as  such  sums 
of  3/.  per  cent,  consols  standing  in  the  testator's  name 
as  last  aforesaid,  would  extend. 
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The  decree,  at  the  hearing,  directed  the  Master  to 
inquire  and  state  what  consols  the  testator  had  at  the 
date  of  his  will  and  at  bis  death,  but  without  prejudice 
to  any  question  in  the  cause. 


The  Master,  in  obedience  to  the  decree  and  to  sub- 
sequent orders  in  the  cause,  found  that  8,600/.  consols 
were  standing  in  the  testator's  name  at  the  date  of  his 
will,  and  9,000/.  consols,  at  his  death;  that  36,000/. 
new  four  per  cents  were  standing  in  his  name  at  the 
date  of  his  will,  and  that,  by  a  transfer  made  by  him  in 
March  1827,  that  sum  was  reduced  to  32,000/.  of  the 
same  stock,  which,  by  an  Act  of  the  11th  Geo.  4,  was 
converted  into  32,000/.  3  J  /.  per  cent,  stock ;  and  thati 
in  July  1831,  the  testator  sold  out  a  considerable  por- 
tion of  that  sum  and  invested  it  in  10,000/.  bank  stock: 
that  the  9,000/.  consols  which  were  standing  in  his 
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name  at  his  death,  were  composed  of  the  8,600/.  stand- 
ing in  his  name  at  the  date  of  his  will  and  600/.  suh- 
sequently  purchased  by  him ;  and  that  the  9,000/.  con- 
sols^ and  the  10,000/.  bank  stock,  and  9,400/.  3  J/,  per 
cents  (which  was  the  residue  of  the  32,000/.  after  the 
last-mentioned  sale),  were  standing  in  his  name  at  his 
death.  The  Master  further  found  that,  by  a  deed  of 
the  22d  April  1839,  after  reciting  the  testator's  will  and 
that  Joseph  Duncan  Cork  was  then  married  and  had 
issue  one  child,  and  that  he  had  conducted  himself,  in 
all  respects,  with  propriety,  and  to  the  satisfaction  of 
the  trustees,  they  released  to  him  all  the  powers  and 
discretions,  given  to  or  reposed  in  them  by  the  will,  of 
♦  or  postponing  the  vesting,  transfer  or  pay- 
ment of  the  legacy  of  10,000/.  consols  first  mentioned 
in  the  will. 


The  cause  now  came  on  for  further  directions. 

Mr.  Cockbum,  Mr.  Anderdon  and  Mr.  Terrell  for  the 
Plaintiffs,  the  residuary  legatees,  said,  first,  that  the 
legacies  of  10,000  /.  consols  standing  in  the  testator's 
name,  were  clearly  specific :  and  that  there  was  a  fund, 
though  an  inadequate  one  to  answer  those  legacies. 

Secondly,  that  the  case  was  not  one  in  which  evidence 
as  to  the  state  of  the  testator's  property  or  any  other 
extrinsic  evidence,  was  admissible  in  construing  the 
will ;  inasmuch  as  there  was  no  mistake  or  ambiguity 
in  itf.    They  cited  Kirby  v.  Potter  (^a);  Barton  v. 

*  A  blank  was  here  left  in  the  Master'^  report, 
f  The  arguments  of  the  Plaintiff's  counsel  had  reference^ 
priDcipally,  to  the  inadmissibility  of  the  evidence,  and  as  the 
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Cooke  (b);  Humphrej/iy.  Humphrey i{c)\  Ashhurmer  v. 
JUacguire  (d)  \  Kampf  v.  Jones  (e);  Shuttleworth  v. 
Greaves  (/) ;  Partridge  v.  Partridge  (g) ;  Selwood 
V.  Mildfnay(h);  Fonnereau  v.  Poyntz{i);  Colpoys  v. 
Colpogsik);  The  Attomey^eneral  v.  Grote{l)\  Boys 
V.  tVilliafns{m);  Druce  v.  DenmwH(n);  Miller  v. 
2Vfl«er*(o);  Ashton  v.  J«Aton(/7);  Pttrw  v.  iSnop- 
liH{q). 
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Mr.  Stuart,  Mr.  Renshaw  and  Mr.  Morris  for  the 
Defendant  J.  27.  Cor/:,  and 

Mr.  Bethell  and  Mr.  Lewis,  for  his  child,  contended 
that  the  legacies  in  questioni  were  charged,  by  the 
will,  upon  the  whole  of  the  testator's  property,  and, 
consequently,  that  they  were  general  legacies :  and,  in 
support  of  their  argument,  they  relied  upon  the  expres- 
sions used,  by  the  testator,  in  different  parts  of  his 
will.    They  cited  Fowler  v.  Wilhughby  {r) ',  Savile  v. 

Vice-chancellor  (though  he  said  that  he  must,  of  course,  hear 
all  the  evidence  that  the  Master  had  used  in  making  his 
report)  decided  tlie  case  on  the  expressions  which  occurred 
in  different  parts  of  the  will,  without  any  regard  to  the  evi- 
dence, ii  did  not  appear  necessary  to  give  the  arguments  at 
length. 


(b)  5  Ves.  461 . 

(c)  2  Cox,  184. 

(d)  2  Bro.  C.  C.  108. 

(e)  2  Keen,  756. 
(/)  4  Myl;  &  Cr.  35. 
(g)  Ca.  Temp.  talb.  226. 
(A)  3  Ves.  306. 

(i)  1  Bro.  C.  C.  472. 


ik)  Jacob,  451. 

(/)  3  Mer.  316. 

(m)  2  Russ.  k  Myl.  689. 

(n)  6  Ves.  385. 

(0)  8  Bing.  244. 

(p)  Ca.Temp.  Talb.  152. 

(g)  1  Atk.  414. 

(r)  2  Sim.  &  Stu.  354. 
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Blacket(s);  Doe  v.  Cooper  {t);  Crone  v.  OdeU(u); 
Collison  V.  Crirlbig  {x).  And  they  observed  upon  Boys 
V.  Williams  and  Selwood  v.  Mildmay. 

Mr.  Cooper  appeared  for  the  trustees. 

The  Vice-Chancellor  : 

In  order  to  determine  the  meaning  of  this  testator, 
as  well  as  to  determine  the  meaning  of  every  other  testa- 
tor, it  is  the  duty  of  the  Court  to  look  through  the  whole 
of  the  will,  in  order  to  see  in  what  sense  the  testator 
has  used  certain  words  upon  which  a  question  arises. 

It  is  clear,  upon  the  face  of  this  will,  that  the  tes- 
tator has  used  the  word,  **  sum*'  in  the  sense  of  value : 
because,  in  the  bequest  which  is  made  to  the  chil- 
dren of  J.  X>.  Corkf  which  relates  to  the  second  sum 
of  10,000/.  consols,  I  find  this  phraseology:  '^  for  and 
during  the  term  of  his  natural  life,  and,  from  and  imme- 
diately after  his  decease,  upon  trust  to  pay  and  divide 
the  said  principal  sum  of  10,000/.  consols,  or  the 
stocks,  funds  or  securities  wherein  or  whereon  the  same 
sum  shall  or  may  be  then  invested."  It  is  clear,  there- 
fore, that  the  testator  so  conceived  of  a  sum  of  10,000  /. 
consols,  as  that  it  might  be  invested  in  stocks,  funds 
or  securities,  not  any  one  of  them  being  consols: 
because  the  sentence  shows  that  he  uses  the  words: 
**  stocks,  funds  or  securities,"  which  follow  the  word 
**  or"  in  contradistinction  to  the  word,  **  consols;"  and, 
therefore,  that  sentence  is  not  intelligible  unless  you 
take  the  word,  '*  sum,"  in  the  sense  of  "  value ;"  and 
then  the  whole  is  clear;  for  it  will  be:  ^*  whereon  the 


is)  1P.W.777. 
(I)  1  East,  339. 


(h)  1  Ball  &  Beatt.  449. 
(x)  4  Myl.  &  Or.  63. 
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same  value  shall  or  may  be  then  invested,  between  and 
amongst  all  and  every  of  the  children."  The  value 
might  be  found  in  stocks  or  securities  other  than  consols. 
If  that  is  the  true  interpretation  of  the  word,  ^'  sum/'  in 
that  part  of  the  will,  the  same  interpretation  must  be 
put  upon  it,  where  it  is  used  with  respect  to  that  very 
thing  which,  immediately  before,  is  given  to  J.  2).  Cork 
for  his  life ;  because  his  children  were  only  to  take  in 
remainder,  that  which  was  given  to  him  for  life.  And, 
if  that  be  the  true  interpretation  of  the  word,  ^'  sum,"  then 
look  at  the  way  in  which  this  sum  of  10,000 1,  consols 
is  given  to  Cork  for  life  with  remainder  to  his  children. 
The  direction  is  that  the  trustees:  '^  shall  and  do,  from 
and  immediately  after  the  decease  of  ray  said  wife,  stand 
and  be  possessed  of  and  interested  in  the  further  sum  of 
10,0002.  consols."  He  uses  the  word,  "  further"  with 
reference  to  the  preceding  sum :  he  means,  in  the  second 
place,  to  give  a  thing  of  the  same  value  as  he  had  before 
given  absolutely ;  that  is,  to  give  the  value  of  stock  to  Cork 
for  life,  with  remainder  to  his  children,  in  addition  to  the 
prior  bequest,  of  the  same  value,  to  him  absolutely.  It 
seems  to  me  to  be  impossible  to  understand  this  testator 
in  any  other  sense  than  as  having  reference  to  the  value 
of  the  thing,  rather  than  to  the  description  of  it. 


1843. 


AUTHER 

V. 
AUTHBR. 


If  you  go  through  the  will,  you  will  see  what  notions 
the  testator  had  about  his  property.  He  commences 
liis  will  by  taking  notice  that  his  wife  was  entitled,  under 
their  marriage  settlement,  to  the  sum  of  2,000  /. ;  and 
he  says :  "  Now  I  hereby  will  and  direct  my  executrix 
and  executor  hereinafter  named,  by  and  out  of  my 
funded  estate  or  property,  or  such  of  my  estate  and 
property  as  shall,  at  the  time  of  my  decease,  be  funded, 
to  pay  and  satisfy,  unto  my  said  wife,  the  said  sum  of 
2,000/.;   as  soon  as  conveniently  may  be   after  my 


434 


CASES    IN   CHANCERY. 


1843. 


AUTHER 
AUTHER. 


decease."  Now,  as  to  the  expression,  ''  funded : " 
ordinarily  speaking,  one  might  suppose  that  funded 
property,  would  mean  property  in  the  funds:  and  it 
appears  to  me  that  that  is  the  meaning  of  the  testator ; 
because,  in  a  subsequent  part  of  his  will,  he  has  taken 
notice  of  the  fact  that  part  of  his  property  may  be  in 
what  he  calls  government  or  real  security,  and  that  part 
may  not ;  but  that  part  which  is  not,  is  to  be  vested  in 
government  or  real  security ;  and  that  affords  some  sort 
of  clue  to  discover  what  the  testator  means  by  his 
funded  estate. 


After  making  a  disposition,  to  his  wife,  of  certain 
specific  chattels,  he  gives  all  the  rest,  residue  and 
remainder  of  his  real  and  personal  estate,  effects  and 
property  whatsoever  and  wheresoever  and  of  what 
nature  and  kind  soever  the  same  may  be,  to  his  wife 
and  another  trustee,  upon  trust  to  collect,  get  in  and 
receive  all  debts  and  sum  and  sums  of  money  which 
shall  be  due,  owing  or  belonging  to  him  at  the  time  of 
his  decease,  and  not  vested  in  or  secured  upon  govern- 
ment or  real  security.  Then  he  leaves  that,  and  goes 
to  another  thing :  *^  and  to  do  all  such  acts  as  may  be 
necessary  for  vesting  in  them,  my  said  trustees  and  the 
survivor  of  them  and  the  executors  and  administrators 
of  such  survivor,  all  monies  due,  owing  or  belonging  to 
me  at  the  time  of  my  decease,  which  shall  or  may  be  then 
invested  upon  government  or  real  security : "  so  that,  if 
there  were  any  sum  of  consols  standing  in  his  name  at 
the  time  of  his  death,  it  is,  by  express  direction,  to  be 
transferred  into  the  names  of  the  trustees.  I  notice  that, 
because  it  throws  a  light  upon  the  bequest  of  10,000  /• 
consols  to  the  children :  for  if,  under  this  first  part  of  the 
will,  the  10,000/.  consols  were  to  be  invested  in  the 
names  of  the  trustees,  where  would  be  the  10,000  /.  con- 
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8o1b  standing  in  his  name  ?  Then  he  goes  back  again  to 
the  property  unfunded,  and  says :  '^  And  when  and  from 
time  to  time  so  soon  as  such  debt  or  debts,  sum  or  sums 
of  money  first  mentioned,  shall  be  got  in  and  received, 
to  lay  out  and  invest  the  same  or  so  much  and  such 
part  thereof  as  shall  not  be  otherwise  required  for  the 
purposes  of  this  my  will,  upon  government  or  real 
security,  in  the  names  or  name  of  them,  my  said  trustees 
above  named,  or  of  the  survivor  of  them,  or  of  the  exe« 
cutors  or  administrators  of  such  survivor."  Therefore 
the  general  scheme  of  this  testator's  will  was,  in  the  first 
instance,  to  have  everything  laid  out  on  government  or 
real  security  in  the  names  of  the  trustees.  Then  he 
says :  "  And,  further,  that  they,  my  said  trustees  for  the 
time  being  of  this  my  will,  do  and  shall,  by  and  out  of 
the  monies  so  as  aforesaid  or  otherwise  to  come  to  their, 
his  or  her  hands :  "•  then  here  is  a  strange  contradiction : 
''  in  the  first  place,  fully  to  pay  and  satisfy  all  my  just 
debts :  **  whereas,  according  to  the  words  as  they  stand, 
the  first  thing  they  were  to  do  was  to  collect  the  out- 
standing, unfunded  property,  and  place  it  in  government 
or  real  security ;  but  here  they  are  directed,  in  the  first 
place,  to  pay  all  the  debts.  Then  he  proceeds :  '<  And 
as  to  my  estate  and  property  unfunded,  if  that  shall  be 
sufficient :" — ^it  appears  to  me  he  here  means  to  speak 
of  the  surplus  of  the  property  being  unfunded  at  the 
time  of  his  death,  which  may  remain  after  satisfaction 
of  his  debts,  if  that  shall  be  sufficient: — ''  and  if  not, 
then,  as  to  my  general  personal  estate,  subject  thereto ; 
and,  as  to  my  funded  estate  and  property,  subject  to 
the  aforesaid  sum  of  2,000  /.  sterling/'  Now  that  is 
consistent;  because  he  bad  directed  the  2,000/.  sterling 
to  come  out  of  the  funded  estate,  without,  I  apprehend, 
any  very  clear  notion  of  what  he  really  meant  to  be 
done  with  reference  to  the  2,000  /. ;  but,  if  there  was 


i843- 


AUTURR 

V. 
AUTHBIU 


436 


CASES    IN   CHANCERY. 


1843. 


AUTHER 

V. 
AUTHER. 


some  loose  money  not  in  the  funds,  it  would  be,  prima 
facie,  the  duty  of  the  executors  to  pay  the  2,000  /.  out 
of  that,  and  not  to  take  the  trouble  of  investing  for  the 
purpose  of  selling  what  they  had  invested,  and  then  to 
pay  the  2,000  L  '*  Then  upon  further  trust  that  the 
said  trustees  for  the  time  being  of  this  my  will,  shall 
stand  and  be  seised  and  possessed  of  and  interested  in 
the  rest,  residue  and  remainder  of  my  said  estate,  effects 
and  property,  both  real  and  personal,  upon  trust  to  pay 
and  apply,  to  my  said  wife,  her  appointees  or  assigns  to 
be  named  in  writing  under  her  hand,  or  allow  her  to 
retain  the  rents,  interest,  dividends,  proceeds  and  profits 
of  all  such  rest,  residue  and  remainder  of  my  said  estate, 
effects  and  property,  except  the  sum  of  10,000/.  consols 
hereinafter  mentioned.''  It  is  true  that  he  goes  on  to 
use  the  word, ''  sum,''  bat  it  seems  to  me  to  be  manifest, 
from  the  passages  which  I  have  read,  that,  by  the  term, 
**  sum,"  he  only  means  value ;  the  value  of  the  10,000  L 
consols.  "  And  upon  further  trust  to  pay  and  apply 
the  interest,  dividends,  profits  and  proceeds  of  the  sum 
of  10,000  /.  consols,  now  standing  in  my  name  in  the 
books  of  the  governor  and  company  of  the  Bank  of 
England,  for  and  towards  the  maintenance,  education 
and  support  of  my  adopted  nephew,  Joseph  Duncan 
Cork,  for  and  during  the  natural  life  of  my  said  wife ; 
and,  after  the  decease  of  my  said  wife,  in  case  the  said 
Joseph  Duncan  Cork  shall  not  then  have  attained  the 
age  of  21  years,  then  to  pay  and  apply  such  interest, 
dividends,  profits  and  proceeds  to  and  for  the  purposes 
aforesaid,  until  lie  shall  attain  such  age,  if  he  shall  so 
long  conduct  himself  with  propriety." 


Now  the  testator  is  here  using  phrases  which,  of 
themselves,  are  inapplicable  to  10,000/.  consols,  but 
perfectly  applicable  to  the  vabie  of  10,000/.  consols. 
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when  that  is  invested  in  goverament  or  real  security ; 
because  then  there  might  happen  to  be  interest,  divi- 
dends, profits  and  proceeds :  part  might  be  invested  in 
one  fund,  and  part  in  another ;  and  so  there  might  be 
suck  a  state  of  things  as  would  make  those  words  ap- 
plicable to  the  subject:  but,  as  they  stand,  they  are 
inapplicable  to  it 
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Then,  similar  words  follow  with  respect  to  the  cir- 
cumstance of  J.  D,  Cork  attaining  the  age  of  twenty- 
one  ;  because,  then,  the  trustees  are  to  pay,  apply  and 
transfer  unto  him  the  said  principal  sum  of  10,000  /• 
consols.  Now,  if  you  read,  '*  value/'  for,  *'  sum,'^  then 
the  words  have  some  sense ;  for  they  might  pay  to  him 
the  value,  they  might  apply  to  him  the  value,  they  might 
transfer  to  him  the  value ;  but  the  word,  "  p&y^''  seems 
a  very  inapplicable  word  if  it  is  to  be  strictly  confined 
to  a  sum  of  10,000  Z.  consols,  which  could  hardly  be 
paid,  but  might  be  transferred.  Whereas  the  testator 
takes  a  larger  view  of  what  might  be  the  state  of  his 
property  at  the  time  when  J.  i>.  Cork  should  attain 
twenty-one,  and,  therefore,  under  the  idea,  of  which  his 
mind  was  full,  that  he  might  have  property  of  the  value 
of  10,000  /.  consols  standing  in  various  securities,  he 
uses  these  words,  **  to  pay,  apply  and  transfer.'^ 


Then  follows  the  passage  to  which  I  have  before  re- 
ferred, which  throws  light  on  the  first  passage,  namely, 
''  the  further  sum  of  10,000  /.  consols  now  standing 
and  being  in  my  name."  Then  the  same  words :  ''  di- 
vidends, profits  and  proceeds,"  are  again  introduced, 
and,  of  course,  they  are  subject  to  the  same  observa- 
tion. And  then,  in  the  subsequent  part  of  this  bequest, 
which  regulates  the  mode  in  which  the  children  are  to 
enjoy  the  second  sum  of  10,000/.  consols,  if  it  should 


438  CASES    IN   CHANCERY. 

1843.         come  to  them  after  the  death  of  their  &ther,  we  find 

'        "^  the  words :  **  the  share  or  shares  of  such  child  or  chil- 

AuTUBR       jj^jj  jjj  g^^jj  stocks,  funds  or  securities  as  aforesaid :  *' 

A      *  and  those  words  are  repeated  a  few  lines  below  :  ''  in 

such  trust  monies,  stocks,  funds  and  securities."    Then, 

finally,  come  the  words  (I  do  not  think  that  much  turns 

on  them)  that  the  trustees  are  to  transfer  the  ultimate 

residue,  after  the  satisfaction  of  the  prior  gifts,  legacies, 

trusts,  ends,  intents  and  purposes  of  the  will,  to  the 

brother  and  sisters  of  the  testator. 

Therefore,  my  opinion  upon  the  true  construction  of 
this  will,  is  that  the  testator  is  not  to  be  taken  to  have 
given  two  sums  of  consols  which  might  be  standing  in 
his  name ;  but  to  have  given,  twice  over,  the  value  of 
the  sum  of  10,000/.  consols.  And,  if  that  is  so,  inas- 
much as  there  is  general  property  enough  to  answer 
the  bequests,  all  the  observations  that  have  been  made 
about  giving  specific  sums  of  stock  and  giving  things 
specifically,  are  inapplicable  to  the  case. 

My  opinion  is  that  it  would  be  doing  a  great  injustice 
to  what,  upon  the  simplest  perusal  of  tlie  will,  one  can 
not  fail  to  see  must  have  been  the  intention  of  the  testa- 
tor, if  I  were  to  pin  down  the  construction  to  the  narrow 
words  which  are  found  in  the  three  sentences  where 
the  sum  of  10,000  /.  consols  is  spoken  of,  and  not  to  give 
them  that  ampler  meaning  in  which,  as  I  think,  it  is 
evident,  firom  the  context  of  the  will,  that  he  meant  to 
use  them,  namely,  as  designating  the  value  of  the  sum 
of  10,000/.  consols,  and  not  the  sum  itself. 

Declare  that  the  legacies  of  10,000/.  consols,  are 
general  legacies,  and  that,  as  such,  they  are  to  be 
provided  for  out  of  the  testator's  general  estate. 
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The  cause  was  placed  in  the  paper  on  this  day,  for  the  1 843 : 

purpose  of  having  the  minutes  of  the  Vice-chancellor's       3otfa  June, 
order  settled.  ^„^^^^ 

Mr.  Anderdon  for  the  Plaintiffs,   the   residuary        Auther. 
legatees :  ■ 

As  the  Court  has  decided  that  the  legacies  of  10,000  /.  ^S^^ 
consols  are  general  legacies,  and  as  consols  have  risen  Testator  be- 
since  the  testator's  death,  I  submit  that  the  legatees  are  q"ea^*J^<^  »  ge- 

neral  legacy  ot 
not  entitled,  as  against  the  residuary  legatees,  to  have    10000/.  con- 
two  sums  of  10,000/.  consols  purchased  at  the  present  sols  to  A.  B. 
price,  but  to  have  only  so  much  money  laid  out  in  that  defic^nc^of* 
stock  as  would  have  been  required  to  answer  the  lega-  assets,  but, 

cies  either  at  the  death,  or  at  the  end  of  the  first  year  p^ipg  to  the 

^  institution  of  a 

after  the  death  of  the  testator.  ^\i  for  the  ad- 

ministration of 
Mr.  Stuart,  for  J.  D.  Cork :  ^e  testator's 

estate,  the  le- 
There  are  above  23,000  /.  consols  in  Court  in  this  gacy  remained 

cause;  and  the  legatees  are  entitled  to  have  two  sums  unsatisfied  for 
of  10,000  /•  consols  each,  transferred,  from  the  fund  in  i^f^^^  ^[^^  testa- 
Court,  to  their  account    They  are  entitled  to  10,000  /•  tor's  death, 
consols  each,  whatever  may  be  the  price  of  that  stock.     ronsofsTose 

— Held  never- 
Mr.  Anderdon,  in  reply :  theless  that 

mi  %    t  •  1  11         n  1  •      .11         A,  B,  was  en- 

rhe  testator  had  not,  either  at  the  date  of  his  will  or  titled  to  have 

at  his  death,  consols  sufficient  to  answer  the  legacies,    the  full  amount 

C  l»'     1 

In  consequence  of  which  they  must  now  be  provided  for  purchased  and 
out  of  his  general  estate.:  and,  that  being  so,  the  legatees  transferred  to 
are  not  entitled,  as  against  the  residuaiy  legatees,  to  ^°^" 
have  the  full  amount  of  their,  legacies  purchased  at  the 
present  high  price  of  the  funds.    Suppose  that  the  as- 
sets had  not  been  sufficient  to  pay  all  the  legacies  in 
full :  in  that  case,  in  order  to  ascertain  how  much  these 
legacies  ought  to  abate,  the  value  of  them  must  have 
been  calculated  according  to  the  price  of  consols  at  the 
Vol.  XHI.  h  h 
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end  of  the  first  year  after  the  testator's  death.  Black- 
shaw  V.  Rogers  {a).  That  case  establishes  that  the 
criterion  of  the  value  of  a  stock-legacy,  is  the  price  of 
the  stock  at  the  time  when  it  ought  to  have  been  pur- 
chased. If  the  Court  were  to  adopt  the  course  sug- 
gested by  Mr.  Stuart,  it  would  treat  these  legacies  as 
being  both  general  and  specific. 


The  Vice-Chancellor  : 
If  there  had  been  a  deficiency  of  assets  at  the  tes- 
tator's death,  and  it  had  been  necessary  that  all  the 
legacies  given  by  the  will  should  abate  proportionably ; 
then  the  value  of  the  legacies  in  question,  must  have 
been  estimated  according  to  the  price  of  consols  at  the 
end  of  the  year  next  after  the  testator's  death.  Rut  if 
the  assets  were  sufficient,  as  I  understand  they  were, 
then  the  legatees  would  have  been  entitled  to  have  the 
full  amount  of  their  legacies  purchased  and  transferred 
into  their  names  at  the  end  of  the  year :  and  the  right 
which  they  then  had  still  continues,  the  assets  being 
still  sufficient.  If  what  ought  to  have  been  done,  had 
been  done  at  the  proper  time,  the  legatees  would  have 
taken  10,000/.  consols  each  ;  and  what  they  would  then 
have  taken,  they  would  have  had  now.  Consequently  a 
sum  of  1 0,000  /.  consols  must  be  transferred  to  the  separate 
account  of  each  legatee,  from  the  consols  now  in  the 
name  of  the  Accountant-general  to  the  general  credit  of 
the  cause. 


(a)  4  Bro.  C.  C.  349,  cited. 
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WALFORD  V.  PEMBERTONiV  1843: 

2d  May. 


After  replication  filed  but  before  publication  had         Practice. 
passed  in  the  original  suit,  the  Plaintiff,  without  having      Supplemenial 

obtained  the  leave  of  the  Court,  filed  a  supplemental  |_J 

bill  for  the  purpose  of  putting  in  issue  matters  which  A  supplemental 

occurred  before  the  filing  of  the  original  bill,  but  which,  *>j|*  may  be  filed 

as  the  supplemental  bill  alleged,  did  not  come  to  the  tion,  without 

PlaintiflTs  knowledge  until  after  replication  had  been  the  leave  of  the 

filed  in  the  original  suit.  iT^^Z^ 

which  occurred 

The  Defendant  demurred  for  want  of  equity.  ^^ore  the  filing 

^     "^  of  the  original 

bill,  but  were 
Mr.  Stuart  and  Mr.  Green,  in  support  of  the  demurrer,  not  discovered 

said  that  it  was  irregular  to  file  a  supplemental  bill,  when  "H'   ?       ^®" 

the  same  purpose  might  be  obtained  by  amending  the 

original   bill,    under    the    16th  of   Lord    Lyndkurst*Q 

amended  Orders  * :  that  the  supplemental  bill  was  an 

evasion  of  that  Order,  and  an  attempt  to  obtain  the 

benefit  of  it,  without  complying  with  the  conditions  which 


*  The  13th  Order  allows  a  Plaintiff  to  amend,  once,  as  of 
course,  afler  answer  and  before  replication  ;  but  if  he  wishes 
to  amend  a  second  time,  he  must  make  a  special  application, 
supported  by  affidavit,  that  the  draft  of  the  intended  amend- 
ments has  been  settled  and  signed  by  counsel,  and  that  they 
are  material  to  the  PlaintiflP's  case.  The  15th  Order  pre- 
scribes that,  after  a  replication  has  been  filed,  the  Plaintiff 
shall  not  be  permitted  to  withdraw  it  and  amend  his  bill, 
without  a  special  or-kr  made  on  a  motion,  with  notice,  and 
supported  by  affidavit  that  the  amendment  is  material,  and 
could  not,  with  reasonable  diligence,  have  been  sooner  intro- 
duced into  the  bill.      ^^-  rvV^^"  JT^    -i/t/-^-^    S 

^  H  H  2 
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it  imposed.  They  cited  Cokhugh  v.  Evans  (a)  ;  Cromp- 
tonv.  WombwelKJ))]  and  Tlie  Attorney -general  v.  The 
Fishmongers'  Company  (c). 

Mr.  Bethell  and  Mr.  W.  T.  S.  Daniel  appeared  in 
support  of  the  bill,  but 


The  Vice-Chancellor,  without  hearing  them, 
said  : 

I  have  heard  nothing  which  satisfies  me  that  a  party, 
is  deprived,  by  the  16th  Order,  of  the  right  which  he 
unquestionably  had  before,  of  filing  a  supplemental  bill 
for  the  purpose  of  putting  in  issue  matters  discovered 
since  the  filing  of  the  replication.  That  was  the  old 
right,  and  primd  facie,  that  right  remains. 

If  my  decision  in  Crompton  v.  WombweUf  had  been 
wrong,  it  was  very  easy  to  set  it  right.  It  was  a 
case  that  was  very  much  litigated ;  and  therefore  it  is 
but  reasonable  to  conclude  that,  if  there  had  been 
a  conviction,  in  the  minds  of  those  against  whom  I 
decided,  that  the  decision  was  wrong,  means  would 
have  been  taken  to  set  it  right ;  but  no  such  means 
were  taken. 

With  respect  to  the  observations  made  by  Lord 
Cottenham,  C,  in  The  Attorney-general  v.  The  Fish- 
mongers' Company,  on  Colclough  v.  Evans  and  Crompton 
V.  Wombwell,  I  beg  to  say  that  I  do  not  see  any  incon- 
sistency or  difficulty  in  drawing  the  line  between  those 
two  cases.  In  the  first  of  those  cases,  the  Plaintiff  filed 
a  bill  which  he  called  a  supplemental  bill,  and  a  de- 

(a)  Ante,  Vol.  IV.  p.  76.  (b)  Ibid.  6a8. 

(c)  4  Myl.  &  Cr.  1.    See  Judgment,  pp.  9  &  10. 
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murrer  was  put  in  to  it,  and  allowed.  The  ground  for 
allowing  the  demurrer,  was  that  the  bill,  from  the  very 
nature  of  its  statements,  could  not  be  considered  as  sup- 
plemental, but  was,  virtually,  an  amendment,  because  it 
sought  to  state  a  fact  in  a  way  diametrically  contrary  to 
the  way  in  which  the  fact  had  been  stated  in  the  ori- 
ginal bill :  and  it  struck  me  that,  however  pressing  the 
necessity  might  be  to  have  the  fact  stated  correctly, 
that  is,  according  to  the  second  view  of  it,  the  proper 
method  of  doing  so,  was  by  amending  the  original  bill ; 
and,  therefore,  I  would  not  allow  a  bill  called  supple- 
mental, to  have  validity  as  a  supplemental  bill,  when  it 
was  perfectly  plain  that  the  proper  method  of  rectifying 
the  record,  was  to  amend. 


1843. 
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The  other  case  was  one  in  which  a  supplemental  bill 
was  filed,  and  where,  according  to  the  practice  of  the 
Court,  a  supplemental  bill  might  be  filed.  And  I  do  not 
observe  that  what  Lord  Cottenham  said,  in  The  Attor- 
ney-ffeneral  v.  The  Fishmongers*  Company,  prejudices 
the  question.  All  that  his  Lordship  said  was,  if  the 
parties  had  a  right,  let  them  exercise  it ;  but  he  never 
decided  the  question  whether  they  had  or  had  not  the 
right.  Therefore,  it  is,  in  no  manner,  an  authority  in 
support  of  the  present  demurrer. 


In  my  opinion  there  is  a  very  consideiable  distinction 
to  be  taken  between  an  amendment  before  replication 
and  an  amendment  after  replication :  there  is  a  greater 
probability  of  success  in  an  application  to  amend  before 
replication,  than  in  an  application  to  amend  after  repli- 
cation ;  and  the  fact  that  the  13th  Order,  has  gone  on  to 
direct  that  part  of  the  foundation  of  the  application, 
shall  be  the  actual  amendment  of  the  draft  with  the 
approbation  of  counsel,  proves  it.    Because  the  Court 
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would  never  have  subjected  the  party,  in  the  first  in- 
stance, to  the  necessity  of  going  to  the  expense  of  con- 
sulting counsel,  and  having  the  draft  approved  (as  it 
has  done  by  the  13th  Order),  and  have  omitted  that 
condition  in  the  15th  Order,  unless  the  difference  had 
been  intended.  The  Orders  of  1828,  were,  for  the  most 
part,  framed  by  Sir  John  Leach,  a  most  astute  Judge, 
who  perfectly  well  knew  what  his  own  meaning  was, 
and,  also,  how  to  express  it  with  the  greatest  clearness 
and  accuracy:  and  no  one  can  read  the  13th  and  the 
15th  Orders,  without  being  struck  with  the  difference 
between  them. 


At  present,  it  has  not  been  shown  to  me  that  it  is 
contrary  either  to  the  course  of  the  Court  or  to  the 
construction  of  the  15th  Order,  that  such  a  supplemen- 
tal bill  as  this,  should  be  filed ;  and,  therefore,  I  shall 
over-rule  the  demurrer  ♦. 


*  See  Ranger  v.  The  Great  Western  Railway  Compantu 
ante,  p.  368.     J^^.^^     ♦-     CP-^C,^^     yc^    a^^^    zsJr" 
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YOUNG  V.  MACINTOSH.  ^  1843: 

2d  May. 

Peter  LITTLEJOHN,  by  his  win  dated  the         Legacy. 

5th  of  January  1823,  directed  his  debts  to  be  discharged  ^'^'' . 

as  soon  as  convenient  after  his  decease,  and  gave  the        <^  mciion. 

interest  of  all  such  worldly  estate  and  effects  as  he  Testator  be- 

might  be  possessed  of  or  entitled  to  at  his  decease,  to  5"®*jJ^^®^^  ^,.h»« 
!_•  w  T-  /.  1  t./.  ,  ,  .  .  ,  .  daughter  EUxa 
his  wife,  Jane^  for  her  life,  and,  at  her  demise,  the  pnn-  3,000/.  for 

cipal  to  be  distributed  as  follows  :  ^»fe»  the  prin- 

cipal to  be 
equally  divided 
''  To  my  daughter  Marian  the  widow  of  the  late  among  her 

Captain  Peter  Young,  for  her  use  and  benefit  during  cj^i^dren,  «Aott/rf 
,   '^        .-__",   -._  _  ^   theyhaoeat" 

the  period  of  her  natural  life,   3,000/.  sterling:    the  tained ttx^enty 

principal,  at  her  death,  to  be  equally  divided  between  ^^^'  an^.  tothe 

her  two  children  should  they  have  attained  the  age  of  his^late  daueh- 

twenty-one  years :  should  either  of  them  die,  the  sur-  ter  Jemima, 

vivor,  in  that  case,  to  have  2,000/.  only,  and  the  remain-   i>ooo'  f^ch, 
1  r  11  •  I  .1  r  n^     to  be  paid  on 

mg  1,000/.  to  fall  into  the  residue  of  my  estate,     lo  their  attaining 

my  daughter  Eliza,  the  wife  of  Captain  Ivie  Campbellj  twentv-one. 

the  sum  of  2,000  /.  sterling,   for  his  and  her  use  and  —^^^  ^}^^\l^^ 
'  o'  legacies  to  the 

benefit  during  the  period  of  her  life :  on  her  decease,  children,  were 

contingent  on 
their  attaining 
twenty-one,  and  that  they  were  not  entitled  to  interest  in  the 
meantime. 

Testator  left  to  his  daughter,  Jane^  the  sum  of  2,000/.,  to  be  settled 
on  her  when  she  married,  ^or  to  be  paid  to  her  on  her  attaining 
twenty-one :  should  she  die  not  leaving  issue,  the  2,000  L  to  fall 
into  the  residue  of  his  estate.  Jane  married  in  her  father's  lifetime. 
The  Court  directed  the  legacy  to  be  settled  in  trust  for  her  sepa- 
rate use  for  life ;  remainder  for  her  children  living  at  her  death, 
according  to  her  appointment ;  in  default  of  appointment,  for 
her  sons  at  twenty-one  and  her  daughters  at  that  age  or  on 
marriage ;  remainder  for  her  next  of  kin  ;  and,  if  she  had  no  child 
living  at  her  death,  the  legacy  to  become  part  of  the  testator's 
residue. 


"^        ^  /      .4^  '  H  H  4       * 
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the  principal  to  be  equally  divided  among  her  children 
by  the  said  Captain  Ivie  Campbell,  should  they  have 
attained  the  age  o  twenty^one  years  i  but  should  she 
die  not  leaving  issue,  in  this  case^  the  2,000/.  to  fail 
into  the  residue  of  my  estate. 

"  To  the  two  children  of  my  late  daughter,  Jemima, 
by  Mr.  Henry  Walters,  I  leave  1,000/.  sterling  each, 
to  be  paid  on  their  attaining  the  age  of  twenty-one  years : 
either  or  both  dying  before  that  period,  the  legacy  or 
legacies  to  fall  into  the  residue  of  my  estate.  To  my 
son  William  Douglas,  I  leave  the  sum  of  3,000/.  ster- 
ling, to  be  paid  to  him  on  the  demise  of  his  mother, 
should  he  then  have  attained  the  age  of  twenty-one  years : 
should  he  die  before  that  period,  the  3,000/.  to  fall  into 
the  residue  of  my  estate. 

**  To  my  daughter,  Jane,  I  leave  the  sum  of  2,000  /• 
sterling,  to  be  settled  upon  her  when  she  marries,  or  to  be 
paid  to  her  on  her  attaining  the  age  of  twenty-one  years: 
should  she  die  not  leaving  issue,  this  2,000  /.  to  fall 
into  the  residue  of  my  estate.  The  sums  bequeathed 
to  my  son  William  Douglas  and  to  my  daughter  Jane, 
are  to  be  appropriated,  that  is,  the  interest  thereof,  to 
their  education  and  maintenance,  should  they  not  have 
attained  the  age  of  twenty-one  years,  or  the  latter  not 
be  married  at  the  period  of  the  decease  of  her  mother,  at 
the  discretion  of  the  executors  herein  named.  The  rest 
and  residue  of  my  estate  which  may  accrue  from  the 
lapse  of  lives  or  from  any  other  cause  or  source,  I  direct 
may  be  equally  divided  among  my  surviving  children 
and  their  issue,  share  and  share  alike,  on  their  respec- 
tively attaining  the  age  of  twenty-one  years.''  The 
testator  then  appointed  four  persons,  of  whom  the 
Defendant  Macintosh  was  the  sole  survivor,  the  exe- 
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cutore  of  his  will.     After  the  date  of  the  will,  the  1843. 

testator's  daughter,    Eliza   Campbell,    died,  and  his 

daughter,  Jane,  intermarried  with  John  Day  Stokes ; 

but  there  was  no  issue  of  that  marriage.  Macihtosh. 

Tlie  testator  died  in  January  1834,  leaving  his  wife 
and  all  his  children  and  grandchildren  named  in  his 
will,  except  his  daughter  EUza  Campbell,  him  surviving. 
His  widow  died  in  June  1835. 

The  bill  was  filed  by  the  testator's  daughter,  Maria 
Young,  and  his  son,  William  Douglas  Litilgohn,  against 
Mr.  Macintosh,  Mr.  and  Mrs.  Stokes,  Ivie  Campbell, 
the  only  child  of  EUza  Campbell,  Peter  Young  and 
James  Gavin  Young,  the  children  of  Mrs.  Young,  and 
Thomas  D.  Walters  and  Henry  Littlejohn  Walters,  the 
children  of  the  testator*s  deceased  daughter,  Jemima. 
All  the  parties  were  adult.  The  testator's  property  con- 
sisted of  a  leasehold  house  and  of  stock  and  cash  to  the 
amount  of  about  18,000  /.  The  bill  prayed  that  it  might 
be  declared  that  the  Defendants  Ivie  Campbell,  T.  JD. 
Walters  and  Henry  L.  Walters,  the  children  of  Mrs. 
Campbell  and  Mrs.  Walters,  did  not  become  entitled  to 
any  interest  on  their  legacies  until  they  attained  twenty-one 
respectively ;  and  that  it  might  be  also  declared  that  the 
2,000/.  given  to  Mrs.  Stokes,  ought  to  be  settled  on  her 
and  her  issue ;  and  that,  in  case  of  her  death  without  issue, 
the  same  would  form  part  of  the  testator's  residuary 
estate. 

Mr.  Sidebottom,  for  the  Plaintiffs. 

Mr.  Romilly  for  J.  D.  Stokes,  and  Mr.  Toiler  for 
Jane  his  wife,  contended  that  the  gift  to  the  children  of 
Mrs.  Campbell,  was  contingent  on  their  attaining  twenty- 
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one;  and,  that  consequently,  the  intermediate  interest 
fell  into  the  testator's  residuary  estate ;  as  did  also  the 
interest  on  the  legacies  given  to  the  children  of  the  tes- 
tator's daughter,  Jemima,  and  to  his  son  W.  D.  Little'- 
John :  for  the  gift  and  the  time  of  payment  of  those 
legacies,  were  in  one  and  the  same  sentence,  and,  there* 
fore,  those  legacies  also  were  contingent  on  the  legatees* 
attaining  twenty-one. 

Mr.  Walpohf  for  the  children  of  Mrs.  Campbell  and 
Mrs.  Walters,  said  that  the  legacies  given  to  his  clients 
were  to  be  severed  from  the  residue  at  the  time  of  the 
death  of  the  testator's  widow,  and,  therefore,  they  car- 
ried their  fruits  with  them  from  that  time:  that  there 
was  a  distinction  between  the  legacy  to  the  children 
of  Mrs.  Campbell  and  the  legacy  to  the  children  of 
Mrs.  Walters ;  for  the  former  was  given  to  Mrs.  Camp' 
hell  for  life,  and,  on  her  death,  it  was  to  vest  in  her  chil- 
dren, and,  therefore,  at  all  events,  the  Defendant,  Ivie 
Campbell,  her  only  child,  was  entitled  to  interest  on  bis 
legacy  from  the  death  of  the  testator's  widow. 

The  Vice-Chancellob: 

With  respect  to  the  legacy  given  to  the  children  of 
the  testator's  daughter,  Eliza  Campbell,  after  the  death 
of  their  mother;  nothing  is  given  to  them  until  they 
attain  twenty-one ;  and,  therefore,  that  legacy  could  not 
carry  interest  in  the  meantime.  And,  with  respect  to 
the  legacies  given  to  the  testator's  son,  W.  D,  Littlejohn, 
and  to  the  children  of  his  daughter,  Jemima,  to  be  paid 
on  their  attaining  twenty-one ;  interest  could  not  become 
due  on  those  legacies,  before  the  day  of  payment. 


As  to  the  l^acy  given  to  Mrs.  Stokes, 

Mr.  Romilly,  for  her  husband,  said  th^t,  at  the  tes- 
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tator's  deaths  she  was  manned  but  under  age,  and  that 
the  true  construction  of  the  bequest  in  her  favour,  was 
that,  in  one  alternative,  namely,  in  case  she  married  after 
the  testator's  death  and  before  she  attained  twenty-one, 
then  the  legacy  was  to  be  settled  on  her  and  her  chil- 
dren, and,  if  she  died  without  issue,  it  was  to  fall  into 
the  residue ;  but  that  alternative  was  out  of  the  ques- 
tion, because  she  was  married  at  the  testator's  death : 
that,  in  the  other  alternative,  the  legacy  was  to  be  paid 
to  her,  absolutely,  on  her  attaining  twenty-one. 


1843. 
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Mr.  Toller  for  Mrs.  Stokes,  said  that  her  legacy  was 
directed  to  be  appropriated,  and  the  interest  of  it  was 
to  be  applied  for  her  maintenance  and  education,  should 
she  not  have  attained  twenty-one  or  be  married  at  the 
death  of  the  testator's  widow ;  so  that  there  was  a  gift 
of  the  principal,  with  interest  until  the  principal  should 
become  payable ;  and,  consequently,  she  took  a  vested 
interest  in  her  legacy :  that  the  words :  ''  should  she 
die  not  leaving  issue,"  meant,  either  should  she  die 
under  twenty-one,  or  unmarried,  or  before  the  death  of 
her  mother,  that  is,  before  her  legacy  became  payable. 
Monteith  v.  Nicholson  (a). 

The  next  question  is,  what  is  the  meaning  of  the 
words :  "  to  be  settled  upon  her."  I  submit,  that, 
there  being  no  allusion  to  her  children,  the  meaning  of 
that  expression  is  that  the  legacy  should  be  so  settled 
on  her  as  that  her  husband  should  take  no  interest  in 
it,  or,  in  other  words,  that  it  should  be  settled  on  her 
for  her  separate  use,  absolutely.  Laing  v.  Laing  (ft). — 
[The  Vice-Chancellor :  I  see  no  reference  to  any  husband 
whatever.] 


(a)  2  Keen,  719. 


(b)  Ante,  VoL  X.  p.  3^1 5. 
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Mr.  Stinton  appeared  for  the  Defendant  Macintosh. 

Mr.  Sidebottom,  in  reply,  contended  that  the  legacy 
was  to  be  settled  on  Mrs.  Stokes  and  her  children;  and 
thaty  if  she  died  without  children,  it  was  to  fall  into  the 
residue.  He  added  that,  in  Lainff  v.  Lahig,  a  discre- 
tion was  given,  to  the  executors^  with  respect  to  the 
settlement. 

The  Vice  Chancellor  : 

In  this,  as  in  every  other  case  which  arises  on  a  will, 
the  Court  is  bound  to  give  effect  to  all  the  words  of  the 
instrument,  as  far  as  it  can. 

The  testator  has  said :  "  To  my  daughter,  Jane,  I 
leave  the  sum  of  2,000  /.  sterling,  to  be  settled  on  her 
when  she  marries,  or  to  be  paid  to  her  on  her  attaining 
the  age  of  twenty-one  years."  It  is  plain  to  me,  that, 
by  those  words,  he  meant  that  the  legacy  should  be 
paid  to  his  daughter  on  her  attaining  the  age  of  twenty- 
one.  But  he  has  said  also  :  ''  to  be  settled  on  her  when 
she  marries."  In  my  opinion  he  gives  that  direction  in 
contradistinction  to  the  direction  that  the  legacy  should 
be  paid  to  his  daughter  on  her  attaining  twenty-one. 
He,  evidently,  contemplated  a  marriage  during  infancy ; 
and  meant  that,  in  that  event,  the  legacy  should  not  be 
paid  to  his  daughter,  but  should  be  settled  on  her. 

The  proviso :  *'  should  she  die  not  leaving  issue,"  is 
incapable  of  being  taken  in  connexion  with  the  direc- 
tion to  pay  the  legacy  to  the  daughter  on  her  attaining 
twenty-one  :  but  it  may  be  taken  in  connexion  with  the 
direction  to  settle  it :  and,  in  my  opinion,  it  means  that 
the  issue  of  the  daughter,  shall  be  objects  of  the  set- 
tlement. 
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The  only  remaining  question  is  what  description  of 
issue  did  the  testator  refer  to  ?  It  appears,  from  the 
bequest  to  Mrs.  Campbell,  that  he  used  the  words, 
''  children ''  and,  **  issue/*  as  synonymous  with  each 
other :  and  the  consequence  is  that  the  legacy  must  be 
settled  on  Mrs.  Stokes  for  her  separate  use,  for  her  life, 
andy  after  her  decease,  on  her  children  living  at  her 
death;  and,  if  she  dies  without  leaving  a  child,  then  it 
must  fall  into  the  residue  of  the  testator's  estate. 


1843. 
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The  following  decree  was  drawn  up  : 

Declare  that  the  Defendants  Ivie  Campbell^  Thomas 
^Oyly  Walters  and  Henry  Littlejohn  Walters,  are  en- 
titled, under  the  will  of  Peter  Littlejohn,  the  testator  in 
the  pleadings  of  this  cause  named,  to  the  respective 
legacies  of  2,000 /.,  1,000/.,  and  1,000/.,  with  interest 
thereon  respectively  at  the  rate  of  4  /.  per  cent,  per  an- 
num  from  the  days  on  which  they  respectively  attained 
the  age  of  twenty-one  years ;  declare  that  the  legacy  of 
2,000/.  given,  by  the  said  testator's  will,  to  the  De- 
fendant Jane  Stokes,  ought  to  be  settled  upon  her  and 
her  children  living  at  the  time  of  her  decease,  and  that, 
if  she  shall  die  without  leaving  any  such  issue,  then  that 
the  said  legacy  of  2,000  /.  will  fall  into  the  residuary 
estate  of  the  said  testator :  and  the  Defendant  Jane 
Stohes,  by  her  separate  answer,  not  requiring  an  account 
to  be  taken  of  the  testator's  personal  estate,  and  all 
parties,  by  their  counsel  at  the  bar,  waiving  the  taking 
of  such  accounts,  this  Court  doth  order  and  decree  that 
the  leasehold  estates  of  which  the  said  testator  was  pos- 
sessed at  the  time  of  his  death,  be  sold  by  the  Defendant 
Eneas  Macintosh,  by  public  auction  or  private  con- 
tract as  he  shall  think  fit.  And  it  is  ordered  that  it 
be  referred,  to  the  Master  of  this  Court  in  rotation,  to 
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approve  of  a  proper  settlement  of  the  legacy  of  2,000  /. 
bequeathed  to  the  said  Defendant,  Jane  Stokes,  or  so 
much  tliQ^of  as  shall  remain  afler  deducting  the  costs 
hereinafter  directed  to  be  paid  thereout :  and  it  is  or- 
dered that  the  same  be  vested  in  trustees  to  be  appointed 
by  the  said  Master,  in  trust  to  pay  the  income  arising 
therefrom  tor  the  said  Defendant,  Jane  Stokes,  during  her 
natural  life,  for  her  sole  use,  on  her  separate  receipt, 
and,  afler  her  decease,  in  case  she  shall  leave  a  child  or 
children  her  surviving,  in  trust  for  such  child  or  children 
according  to  her  appointment,  and,  in  default  of  any 
such  appointment,  in  trust  for  such  child  or  for  such 
children  equally  (if  more  than  one),  to  vest,  as  to  a  son 
or  sons,  wlien,  he  or  they  shall  attain  the  age  of  twenty- 
one  years,  and,  as  to  a  daughter  or  daughters,  when  she 
or  tliey  shall  attain  that  age  or  marry :  and,  if  all  the 
children  of  the  said  Jane  Stokes  who  shall  survive  her, 
shall  die  without  attaining  a  vested  intei*est,  then  upon 
trust  for  such  person  or  persons  as  she,  the  said  Jane 
Stokes,  by  her  will  shall  appoint,  and,  in  default  of  such 
appointment,  or  so  far  as  any  such  shall  not  extend,  in 
trust  for  such  person  or  persons  as  would  have  been 
entitled,  as  her  next  of  kin,  under  the  statutes  for  the 
distribution  of  intestates'  effects,  to  her  personal  estate, 
in  case  she  had  died  unmarried  and  intestate :  and,  in 
case  there  shall  not  be  any  child  of  the  said  Defendant 
Jane  Stokes  living  at  the  time  of  her  death,  then  such 
last-mentioned  legacy  to  become  part  of  the  testator's 
residuary  estate.  •  •  ♦  #  j^i  [i  ^g  referred  to 
the  Taxing-master  of  this  Court  in  rotation,  to  tax  all 
parties  their  costs  respectmg  the  said  settlement  and  of 
preparing  and  executing  the  same  and  relating  thereto, 
as  between  solicitor  and  client,  and  let  such  costs,  when 
taxed,  be  paid  out  of  the  said  legacy  of  2,000/.  directed 
to  be  settled  :  and  any  of  the  parties  are  to  be  at  liberty 
to  apply  &c. 
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STUART  V.  LORD  BUTE.  V  1843: 

9th  May. 

This  suit  related  to  the  affairs  of  a  late  copartnership        Practice 
in  certain  collieries  in  Northumberland,  now  worked  by    Production  of 
the  Defendant  Lord  Wharncliffe   and  his   copartners.      Documents. 
Lord  Ravensworth  and  Mr.  Bowes.     Lord  Wharncliffe  ^.^.and  C.  had 
had  been  a  member  of  the  late  firm  ;  but  neither  of  his  been  copartners 
copartners  had  been  a  member  of  it,  and  neither  of  them  JJ].  certain  col^ 
was  a  party  to  the  suit.  lieries.    That 

copartnership 

Under  the  decree  in  the  cause,  interrogatories  were  "*7*°^  deter- 

exhibited  for  the  examination  of  Loixl  Wharncliffe  in  new  co-partner- 

the  Master'9  oflSce,  to  which  his  Lordship  put  in  an  ship  havmg been 

answer  which  was  held  to  be  insufficient.     Whereupon  (j^  j)^  ^nd  E, 

he  put  in  a  further  answer,  and  that  also  met  with  the  the  Plaintiff, 

same  fate*.    His  Lordship  then  put  in  a  second  further  [°  the^affairf  of 

examination  stating  that,  on  the  29th  of  December  last,  the  late  copart- 

he  went  to  the  office  of  the  existing  copartnership,  nership,  to  which 

and,  not  knowing  in  what  part  of  it  the  books  and  ac-  geVved  Z)  and 

counts  of  the   late  copartnership  were  deposited,   he  £.,  and  the 

requested  Nicholas  Wood,  the  agent  of  the  copartnership,  ^®"^°^  '^^**p 

to  produce  them  to  him  in  order  that  he  might  inspect  whom  were 

and  make  extracts  from  them  ;  but  that  Wood,  acting,  parties  to  the 

as  he  stated,  under  the  orders  of  the  examinant's  co-  ,^^^^  ^j^, 

partners,  refused  to  produce  the  books  and  accounts,  or  tecuniy  requiring 

to  permit  the  examinant  to  inspect  them.  them  to  produce 

^  '^  certam  books 

-.  ^       .       WT  ,   m,w  .,,.«,*▼         ^       ^.      of  the  late  firm ; 

♦  See  Ante,  Vol.  XI.  p.  442,  and  Vol.  XII.  p.  460.     The  a„d  also  moved 

decision  on  the  further  answer,  was  affirmed  by  the  Lord  that  C.  might 

Chancellor,  be  ordered  to 

concur,  with  D, 

and  E.,  in  producing  the  books,  or  causing  them  to  be  produced, 

and  to  give  or  join  in  giving  such  directions  to  D.  and  E,  and  the 

agent,  as  should  be  necessary  to  enable  or  authorize  them  to  obey 

the  svbpcena.    The  Court  refused  the  motion  with  costs. 
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The  Plaintiffs  having  thus  &iled  to  attain  their  object 
by  excepting  to  Lord  Wharncliffe%  examination,  served 
Lord  Ravensworth,  Mr.  Bowes  and  Mr.  Wood  with  a 
subpcena  duces  tecum,  requiring  them  to  produce  the 
books  and  accounts  before  the  Master  on  a  certain  day. 
Andy  in  addition  thereto,  they  now  moved  that  Lord 
Wharncliffe  might  be  ordered  to  concur,  with  Lord 
Havensworth,  Mr.  Bowes  and  Mr.  Wood,  in  producing 
the  books  and  accounts  or  causing  them  to  be  produced, 
and  to  give  or  join  in  giving  all  such  directions  and 
authorities  to  Lord  Ravensworth,  Mr.  Bowes  and  Mr. 
Wood  as  should  be  necessary  to  enable  or  authorize 
them  to  obey  the  subpana. 


Mr.  Bet  hell  and  Mr.  Phillips,  in  support  of  the 
motion,  said  that  the  Court  was  in  the  constant  habit 
of  making  orders  for  the  production  of  documents, 
modified  according  to  the  circumstances  of  each  parti- 
cular case,  and  that  the  order  sought  to  be  obtained 
was  one  of  that  description :  that  Lord  Ravensworth  and 
Mr.  Bowes  had  not  the  slightest  interest  in  the  books 
and  accounts  mentioned  in  the  stApasna ;  and  that  Lord 
Wharncliffe  was  bound  to  consent  to  the  production  of 
them. 


Mr.  Stuart  and  Mr.  Parry,  for  the  Defendant  Lord 
WharncUffe,  said  that  the  application  was  unprece- 
dented :  that,  as  the  Court  could  not  make  an  order, 
on  Lord  Ravensworth  and  Mr.  Bowes,  to  produce  the 
books  and  accounts,  it  would  be  absurd  to  order  Lord 
Wharncliffe  to  concur  with  them  in  doing  that  which 
the  Court  had  no  jurisdiction  to  order  them  to  do. 

The  Vice-chancellor  : 
The  Court  is  asked,  by  this  application,  to  do  that 
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which,  as  far   as  my  experience  goes,  it  never  did  1843. 

before.  ' ' 

Stuart 

It  would  be  improper  for  me  to  enter,  at  all,  into  the  .  L 
rights  of  the  parties :  I  have  neither  Lord  Ravensworth 
nor  Mr.  Bowes  before  me  :  and,  therefore,  I  neither  do 
nor  can  know  their  reasons  for  preventing  that  inspec- 
tion of  the  books  and  accounts,  mentioned  in  the  sub- 
pcena,  to  which  the  Plaintiffs  are  unquestionably  entitled 
as  against  Lord  WharncUffe. 

It  strikes  me  that,  if  the  Plaintiffs  have  that  full  right 
to  see  the  books  and  accounts  of  the  original  partnership 
which  they  allege  they  have,  they  ought  to  have  so 
constructed  their  suit  with  regard  to  parties,  as  that  the 
Court  should  have  before  it  all  the  persons  interested  in 
the  books  and  accounts ;  and  then  an  order  might  have 
been  made,  on  the  three  present  copartners,  for  the 
production  of  them. 

It  appears,  from  Lord  Wharncliffe^s  last  examination, 
that  he  went  to  the  office  of  the  copartnership  at  New^ 
castle,  for  the  purpose  of  inspecting  the  books ;  but  that 
Wood,  acting  under  the  orders  of  Lord  Ravensworth 
and  Mr.  Bowes,  refused  to  allow  him  to  inspect  them. 
Therefore,  whether  Lord  Ravensworth  and  Mr.  Bowes 
have  or  have  not  any  interest  in  the  books,  they,  at  all 
events,  assume  to  have  some  control  over  them ;  and, 
in  the  present  state  of  the  record,  I  cannot  decide  that 
they  have  no  interest  in  the  books,  so  as  to  deprive 
them  of  the  power  which  they  assume. 

I  do  not  remember  any  instance  in  which  this  Court 
has  engrafted  an  order  made  on  a  party  to  a  cause,  on 
a  subpcena  duces  tecum  issued  against  a  person  not  a 
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party,  so  as  to  amalgamate  the  characters  of  witness 
and  party. 

If  the  Plaintiffs  have  the  right  which  they  contend 
they  have,  they  may  file  a  supplemental  bill  against 
Lord  Ravensworth  and  Mr.  Bowes,  for  the  purpose  of 
making  them  parties  to  the  record ;  and  they  will  then 
obtain,  in  the  regular  way,  that  order  which  they  now 
seek  to  obtain  by  irregular  and  indirect  means. 

The  present  application  is  an  ingenious  experiment  to 
avoid  the  necessity  of  filing  a  supplemental  bill|  and  I 
shall  refuse  it  with  costs. 


1843: 
a5th  May. 

'^ V ' 

Amendment. 
Practice^ 

An  order  to 
amend  as  the 
Plaintiffs  may 
be  advised,  does 
not  authorize 
the  names  of 
GO-plaintiffs  to 
be  struck  out. 


SLOGGETT  v.  COLLINS.  ^ 

U  NDER  an  order  to  amend,  generally,  the  names  of 
the  six  children  of  Ann  Sloggett  who  were  co-plaintiffs 
with  her,  were  struck  out,  together  with  the  statements 
relative  to  their  interests;  and  they  were  not  made 
Defendants. 

The  Vice-chancellor  ruled  that  the  order  did  not 
authorize  the  striking  out  of  the  names  of  the  co- 
plaintiffs,  and  ordered  the  amended  bill  to  be  taken 
off  the  file. 

Mr.  Bethell  and  Mr.  FoUett  moved. 

Mr.  Stuart  and  Mr.  Stinton  opposed. 

The  cases  cited  were,  The  Attomey^eneral  v.  Coo^ 
per  (a) ;  Fellotoes  v.  Deere  (ft) ;  Brown  v.  Sawer  (c). 

(a)  Y3  MyL  &  Cr.  258.  {b)  3  Bcav.  353. 

(c)  Ibid.  598. 
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LLOYD  V.  SiMlTH.  ^  »?43: 

29th  May. 


In  1841,   T.  Lyster  being  indebted  to  the  Plaintiffs  Pleading. 

Messrs.  Lloyd  3^  Co.,  in  2,000  /.,  he  and  James  Arkwright,  Pafiies. 

his  surety,  gave  to  the  Plaintiffs,  their  joint  and  several  J^avst  1841. 

promissory  note  for  securing  the  payment  of  that  sum  

with  interest    In  1842  Arkwright  died,  having  devised   "^^  ^o* 

,         i.      general  order 
nis  real  estates  to  trustees,  in  trust  for  his  daughter,  for   of  August  1841, 

her  separate  use,  for  life,  with  remainder  in  trust  for  applies  to  those 

her  children ;  and,  if  she  should  not  leave  a  son  who  ^hichTrustces 

should  attain  twenty-one,  or  a  daughter  who  should  have  a  present  ^o<:  «- 

attain  that  age  or  marry,  then  in  trust  to  sell  and  divide  ^^"^^^^^^"^^J.^C^ 

the  proceeds  amongst  the  children  of  his  late  father's  estate :  and  the 

brothers  and  sisters  :  and  he  authorized  the  trustees  to  32d  order  does 

sell  the  estates  in  his  daughter's  lifetime,  with  her  con-  ^^^  in  which 

sent  in  writing,  and  declared  that  their  receipts  should  there  is  only  one 

be  sufficient  dischargees  for  the  purchase  monies,  and  P^nc'pa*  an^ 
^  r  »  Qng  surety. 

that  the  same  should  be  held,  by  them,  upon  the  trusts  ^/i^^^^  ^   a^^^^y^ 
before  expressed.    The  testator  died  in  1842.  j,  j^  y  ^  '^/^^^ 

The  bill,  to  which  the  executors  and  trustees  of  the 
will,  the  testator's  daughter  and  her  husband  and  infant 
child,  were  the  only  defendants,  prayed  that  the  testa- 
tor's personal  estate  might  be  applied  in  payment  of  his 
debts  ;  and,  if  it  should  be  insufficient  for  that  purpose, 
that  the  de6ciency  might  be  raised  by  sale  or  mortgage 
of  his  real  estates. 

Mr.  Stnjfthe^  for  the  Defendants,  objected,  first,  that 
the  children  of  the  brothers  and  sisters  of  the  testator's 
late  father,  ought  to  have  been  made  parties  to  the  bill  \ 
aud,  secondly,  that  the  assignee  of  Lyster,  who  hud 
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become  bankrupt,  ought  to  have  been  made  a  party 
to  it. 

Mr.  Walker  and  Mr.  Hale,  in  answer  to  the  first 
objection,  relied  on  the  30th  general  order  of  August 
1841,  which  directs  that,  in  suits  relating  to  real  estate 
which  is  vested  in  trustees  by  devise,  and  they  are  com- 
petent to  sell  and  give  discharges  for  the  proceeds  of 
the  sale  and  for  the  rents  and  profits  of  the  estate,  the 
trustees  shall  represent  the  persons  beneficially  inte* 
rested  in  the  estate  or  the  proceeds  or  the  rents  and 
profits,  in  the  same  manner  and  to  the  same  extent  as 
the  executors  or  administrators,  in  suits  concerning  per- 
sonal estate,  represent  the  persons  beneficially  inte- 
rested in  such  personal  estate ;  and  that,  in  such  cases, 
it  shall  not  be  necessary  to  make  the  persons  benefi- 
cially interested  in  such  real  estate  or  rents  and  profits, 
parties  to  the  suit. 

In  answer  to  the  second  objection,  they  relied  on  the 
32d  general  order  of  the  same  date,  which  directs  that, 
in  all  cases  in  which  the  Plaintiff  has  a  joint  and  several 
demand  against  several  persons,  either  as  principals  or 
sureties,  it  shall  not  be  necessary  to  bring  before  the 
Courts  as  parties  to  a  suit  concerning  such  demand,  all 
the  persons  liable  thereto ;  but  that  the  Plaintiff*  may 
proceed  against  one  or  more  of  the  persons  severally 
liable. 

The  Vice-Chancellor  said,  that  the  30th  order  applied 
to  cases  in  which  the  devisees  in  trust  had  a  present, 
absolute  power  of  sale,  and  not  to  a  case  like  the  pre- 
sent, where  the  trustees  had  no  power  to  sell  during  the 
life  of  the  testator's  daughter  (who  was  living),  except 
with  her  consent,  and  it  did  not  appear  that  she  had  given 
her  consent :  that  the  d2d  order  applied  to  cases  where 
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$everal  persons  were  liable  in  different  characters,  that 
is,  some  as  principals  and  the  rest  as  sureties ;  and  then 
it  was  sufficient  to  make  one  individual  of  e^ch  class  a 
party;  but  where  there  was  only  one  principal  and  one 
surety,  both  of  them  must  be  made  parties ;  and,  conse- 
quently, both  the  objections  must  be  allowed*. 

•  See  Miller  v.  Huddlestonet  post^  467. 
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THE  DUKE  OF  LEEDS  v.  LORD  AMHERST 


)/ 


184a: 

29th  and  3i8t 

May. 


Portrait. 
Legacy. 

Consituciion, 


1  HE  will  of  George  William  Frederick,  late  Duke  of 
Leeds,  the  father  of  the  Plaintiff,  was  dated  the  dOth  of 
July  1836,  and  contained  the  following  bequests:  'M 
give  and  bequeath  the  portraits  of  myself,  of  my  grand- 
father and  grandmother.  Lord  and  Lady  Holdemess,  of 

my  mother  and  of  tlie  Duke  of  Schomberg,  my  statue  Testator  be- 
,  n        1  iiTiy^^r  queathedthe 

and  cast  of  my  dear  son,  the  late  Lord  Conyers  Osborne,  portraits  of  him- 

and  my  busts  of  my  dear  wife  and  of  my  late  dear  self*  of  his 
daughter,  and  also  all  the  linen,  china,  household  goods  frandmothei^'of 
and  furniture  and  other  effects  which   shall  be  in  or  his  mother  and 
about  my  house  in  St.  Jameses  Square  at  my  decease,  ^^  f^®  Duke  of 
unto  William  Pitt,  Earl  Amherst  &c."  upon  trust  to  ^.  p.    'fl^g 
permit  the  same  to  go  as  heir-looms  to  the  estates  which  testator  had  one 
he  had  devised  to  his  son-in-law,  SackviUe  Walter  Lane  S'oLVof^'ws" 
Fox  and  his  issue  in  strict  settlement.     And,  as  to  all  grandfather  and 
the  testator's  pictures,  prints,  cameos,  intaglios,  busts,  grandmother 
statues,  gems  and  medals,  china,  books  and  household  mother  and  a 
goods  and  furniture  at  Hornby  Castle  (the  family  man-  three-quarters 

portrait  and  a 
portrait  in  crayons  of  the  Duke  of  Schomberg,  and  also  a  picture 
in  which  the  Duke  was  represented  on  horseback,  with  a  battle 
in  the  distance. — Held  that  that  picture  was  a  portrait  of  the 
Duke>  and  that  it  passed,  together  with  all  the  other  portraits,  by 
the  bequest. 
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Bion),  except  the  articles  already  bequeathed,  and  all  the 
residue  of  his  personal  estate  and  effects  not  therein- 
before  specifically  bequeathed,  he  gave  and  bequeathed 
the  same  to  Lord  Amherst  8cc.  in  trust  to  sell  and  con- 
vert into  money,  and  apply  the  proceeds  as  the  primary 
fund  in  the  discharge  of  his  debts,  funeral  and  testa- 
mentary expenses  and  pecunifuy  legacies,  and  to  invest 
the  residue  in  the  purchase  of  lands  to  be  settled  to  the 
same  uses  as  were  thereinbefore  declared  of  the  estates 
thereby  devised  to  his  son-in-law  and  his  issue. 

The  testator  died  in  July  1838. 

It  was  stated  in  a  report  made  by  the  Master  in  pur- 
suance of  an  order  in  the  cause,  that  the  testator,  at 
the  date  of  his  will  and  at  his  death,  was  possessed  of 
one  portrait  of  himself,  one  portrait  of  his  grandfatlier. 
Lord  Holdemess,  one  portrait  of  his  grandmother.  Lady 
HoldemesSy  and  one  portrait  of  his  mother,  and  of  three 
portraits  of  the  Duke  of  Schomberg,  namely,  a  grand 
equestrian  picture  or  portrait,  a  three-quarters  portrait, 
and  a  portrait  in  crayons.  And  the  Master  found  that 
the  grand  equestrian  picture  or  portrait,  the  three- 
quarters  portrait,  and  the  portrait  in  crayons  of  the  Duke 
of  Schomberg^  as  well  as  the  portraits  of  the  other  persons 
above  named,  were  included  in  the  description :  ^'  The 
portraits  of  myself,  of  my  grandfather  and  grandmother 
&c/' 

The  Plaintiff  excepted  to  the  report ;  because  the 
grand  equestrian  picture,  was  not  a  portrait  of  the  Duke 
of  Schomberg  ;  and,  if  it  was  to  be  so  deemed,  that  it 
was  not,  or  it  was  not  certain  that  it  was  included  in  the 
description  in  the  will. 

The  grand  equestrian  picture  represented  the  Duke  of 
Schomberg  mounted  on  a  charger,  holding  a  baton  in  bis 
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right  hand,  and  with  his  conntenance  turned  towards  the  184.3. 

spectatiNT.    He  was  in  complete  armour,  except  that  he     ^^        ^ 
was  without  his  helmet,  which  was  held  by  an  attendant    Tub  Duk  e  of 
In  the  back-ground,  a  battle,  said  to  be  the  battle  of  the         ^'^^^ 
Boyne,  was  depicted  :  but  the  Duke  and  his  horse  and  . 

attendant  were,  by  far,  the  most  prominent  objects.       Amuerst. 
Indeed,  the  battle  was  scarcely  perceptible  except  on 
close  inspection. 

Mr.  BethM  and  Mr.  Lloyd,  in  support  of  the  excep- 
tions, said  that  the  description  b  the  will  applied,  strictly 
and  correctly,  to  the  three-quarters  portrait  of  the  Duke 
of  Schomberg ;  but  not  to  the  grand  equestrian  picture ; 
for  that  was  not,  simply,  a  portrait,  that  is,  according  to 
Dr.  Johnson  :  '^  A  picture  drawn  after  the  life,"  or,  ac- 
cording to  Sir  Joshua  Reynolds : ''  An  exact  resemblance 
of  an  individual ;''  but  it  comprised  other  objects  than 
the  figure  of  the  Duke  of  Schomberg :  that  the  bequest 
on  which  the  question  arose,  ought  not  to  be  read  as  if 
the  word,  ''  portraits,"  in  the  plural  number,  were  in- 
serted before  every  member  of  the  sentence ;  for  then 
there  would  be  nothing  to  satisfy  the  words ;  inasmuch 
as  the  testator  had  only  one  portrait  of  himself,  one  of 
his  grandfather,  one  of  his  grandmother,  and  one  of  his 
mother ;  but  that  bequest  ought  to  be  read  as  follows : 
"  The  portraits  of  myself,  my  grandfather  and  grand- 
mother, my  mother  and  the  Duke  of  Schomberg/*  so  as 
to  comprise  only  one  portrait,  in  the  proper  sense  of  that 
term,  of  the  Duke,  and  of  each  of  the  other  individuals 
mentioned  in  the  bequest. 

Mr.  Stuart  and  Mr.  G.  L.  Russell  appeared  in  support 
of  the  report  *. 

*  The  question  raised  by  the  exceptiouR,  was  argued  at 
considerable  length  ;  but  it  did  not  appear  to  be  of  sufficient 
importance  to  require  a  full  report  of  the  arguments. 

1  1  4 
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184^.  The  Vicb-Chancellob  : 

'        "^  The  first  question  is  whether  this  equestrian  picture 

The  Duke  of  ^^^  y^  properly  denominated  a  portrait :  because  if  it  is 
not  a  portrait,  unquestionably,  it  did  not  pass. 

^^^  Now,  with  respect  to  the  word  "  portrait,"  a  defini- 

tion has  been  given  in  the  course  of  the  argument ;  and 
I  have  looked  into  the  matter  myself,  to  see  what  is  the 
origin  of  the  word,  and  what  meaning  is  ascribed  to  it, 
not  only  in  EttgUsh,  but  in  French  dictionaries :  and  it 
seems  that,  to  a  certain  extent,  it  is  used  in  a  more 
enlarged  sense  in  the  English  than  it  is  in  the  French 
language. 

The  first  thing  that  I  have  to  observe  about  it,  is 
that,  in  an  edition  of  Rkhelefs  Dictionary,  which  was 
printed  in  the  year  1732,  the  author  speaks  of  the 
word,  ''  portrait"  as  a  French  word,  and  explains  the 
meaning  of  it  in  Latin,  and  then  gives  an  interpretation 
of  it  in  French,  He  says :  ''  Portrait :  Imago,  picta 
ejffiges.  Ce  mot  se  dit  des  hommes  ieulement;  et  en  par- 
lant  de  peinture,  c'est  tout  ce  qui  represente  une  per- 
Sonne  d'apres  nature,  avecdes  couleurs."  In  the  French 
dictionary  which  has  been  lately  published  by  Fleming 
and  Tibbins,  the  explanation  is  this:  ''  Portrait:  re- 
semblance d'une  personue :"  and  there  it  stops.  The 
word  is  evidently  taken  from  the  Latin  word,  '^  perira- 
here"  or,  " pertractare,"  both  of  which  words  derive 
their  force  from  being  compoundedj  in  part,  of  the 
preposition  per,  which,  when  used  in  composition, 
signifies  doing  an  act  completely,  thoroughly,  or  with 
labour;  as  in  our  word,  "  perfect,"  and  the  Latin  woid, 
*'  perfectum." — [His  Honor  here  cited  passages  firom 
Horace's  Art  of  Poetry,  and  from  Cicero's  works 
*'  Be  Fiiiibus;'  and  "  Be  Natura  Beorum,"  in  which 
the  words,  '*  perfectum,"  "  pertractan8,"and  ^'pertractan- 
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dum/'  occurred^  in  order  to  show  the  force  of  the  pre-  1843. 

position^  per,  when  used  in  composition.] — It  is  plain,      *        ^ 
therefore,  that  that  portion  of  the  definition  to  which    ''"^  Duke  of 
Mr.  Bethell  alluded,  namely,  the  exact  and  minute,  is 
derived  from  that  portion  of  the  word  which  consists  of         Lord 
the  Latin  word,  '^per.''     If  you  look  into  the  English      Amherst. 
Dictionaries  you  will  find  that  Dr.  Johnson*^  definition 
of  the  word,  **  portrait,"  is :  "  A  picture  drawn  after  the 
life,''  that  is,  corresponding  to  the  life.    Then  Baileyp 
in  his  dictionary,  gives  an  explanation  of  the  term. 
Now,  Bailey*s  is  a  remarkably  good  dictionary,  and,  in 
some  respects,  better  than  Dr,  Johnson's :  because  it  is 
not  confined  to  words  found  merely  in  books  of  autho- 
rity, but  contains  also  words  which  are  in  common  use ; 
and  perhaps,  common  usage  is  the  best  expk>sitor  in  the 
present  case.     He  says:    ^'Portraits  (with  painters): 
pictures  of  men  and  women,  either  heads  or  greater 
lengths,  drawn  from  the  life.    The  word  is  used  to  dis- 
tinguish face  painting  from  history  painting.*' 

Then  it  occurred  to  me  that  we  could  not  have  a 
better  authority  for  the  use  of  the  word,  "  portrait," 
than  the  catalogue  of  paintings  exhibited  by  the  Royal 
Academy,  and  it  struck  me  that  if  I  looked  into  the 
catalogue  for  the  present  year,  I  might  find  some  in- 
stance in  which  the  term,  '^  portrait,"  was  applied  to 
something  else  than  merely  the  figure  of  a  man  :  aud  I 
found  one  of  the  paintings  described  as  containing  por- 
traits of  certain  race-horses  and  their  riders,  that  is,  of 
men  on  horseback  and  their  horses.  Besides  which,  we 
often  see  pictures  of  children  on  ponies  or  with  favourite 
animals,  described,  by  persons  versed  in  the  art  of 
painting,  as  portraits  of  the  children.  And  I  must  say 
that,  if  I  had  been  asked  whether  the  painting  in  ques- 
tion was  a  portrait  or  not,  I  should  have  answered, 
without  hesitation,  that  it  was :  for,  in  my  opinion,  the 
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'^ s. ' 

The  Dukb  or 
Leeds 

Lord 
Amhebbt. 


miniature  representation  of  a  battle^  which  ia  introduced 
in  the  back-ground^  in  order  to  denote  that  the  princi* 
pal  object  was  a  great  warrior,  does  pot  detract  from 
its  character  as  a  portrait.  The  Duke  and  his  horse  are 
the  principal  subjects  of  the  picture ;  and  the  battle  is  re- 
presented so  minutely,  that  it  attracts  hardly  any  notice ; 
indeed  it  is  scarcely  perceptible  except  by  persons  who 
have  good  eyesight.  I  think,  therefore,  that  the  painting 
in  question,  which  is  called  the  equestrian  picture,  may 
he,  without  any  impropriety,  termed  a  portrait. 

Upon  looking  into  the  will  of  the  Duke  of  Leeds, 
I  observe  that  there  is  an  authority  for  the  opinion  that 
I  have  expressed,  to  be  deduced  from  the  will  itself. 
For  the  testator,  first  of  all,  gives  the  portrai's  of  him- 
self, his  grandfather  and  grandmother,  Lord  and  Lady 
Holdeniess,  of  his  mother,  and  of  the  Duke  of  Schoni' 
herff,  his  statue  and  cast  of  his  son,  the  late  Lord 
Conyers  Osborne,  and  the  busts  of  his  wife  and  his  late 
daughter,  and  other  things ;  certainly  not  for  the  benefit 
of  the  present  Duke.  Then  he  speaks  of  his  pictures, 
prints  and  other  chattels  at  Hornby  Castle,  except  the 
articles  already  bequeathed.  It  is  clear,  therefore,  that 
he  used  the  term,  "  portrait,"  as  describing  an  article 
which,  as  he  thought,  was  comprehended  in  the  gift  of 
the  pictures.  Consequently  it  appears,  on  the  face  of 
the  will,  that  the  testator  considered  the  term,  "  pic- 
ture,'* to  be  synonymous  with*  the  term,  "  portrait." 

Then  it  was  s^d  that,  as  the  testator  had  but  one 
portrait  of  himself,  one  of  his  grandfather,  one  of  his 
grandmother,  and  one  of  his  mother,  it  would  be  im- 
proper to  say  that  more  than  one  portrait  of  each  indi- 
vidual passed  by  the  bequest.  I  must  say,  however, 
that  if  1  had  been  employed,  as  counsel,  to  draw  the 
will  of  a  person  who  had  one  manor  iu  MickUcttex,  one 
•  To  include  ?  (Qa.) 
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in  Kent,  one  in  JEatex,  and  three  in  Surrty,  I  should 
have  used  the  following  words :  **  I  devise  all  my  mar 
nors  in  Middlesex,  Kent,  Essex  and  Surrey"  And  it 
seems  to  me,  that  no  person  commonly  conversant  with 
the  English  language,  would  have  a  doubt  at  to  the 
fact  of  the  three  manors  in  Surrey  passing  under  that 
devise.  Accordingly,  my  opinion  upon  the  bequest 
now  under  consideration,  is  that,  whatever  number  of 
portraits  of  the  Duke  of  Schomberg  the  testator  might 
happen  to  have,  they  would  all  pass,  by  the  bequest  in 
question,  notwithstanding  he  might  have  had  but  one 
portrait  of  each  of  the  other  individuals  named  in  the 
bequest  The  first  question  is,  had  the  testator  the 
property  to  give  ?  and  the  next  is,  has  he  described  it 
so  as  to  give  it?  And  as  I  find  that  the  testator  had, 
at  the  time  he  made  his  will,  the  portrait  in  crayons,  the 
three-quarters  portrait,  and  also  the  painting  which  has 
been  called  the  equestrian  picture,  but  which,  I  think, 
may  be  properly  called  a  portrait,  I  am  clearly  of  opi- 
nion that  the  bequest  has  passed  the  grand  equestrian 
picture  or  portrait  of  the  Duke  of  Schamberg,  as  well 
as  the  others,  about  which  there  is  no  dispute. 

I  do  not  think  that  any  inference  to  the  contrary  can 
be  drawn  from  the  supposition  that  the  Duke  could  not 
mean  to  dismantle  Hornby  Castle,  as  far  as  lay  in  his 
power.  What  the  Duke*s  reasons  were,  I  cannot  tell ; 
but  it  certainly  appears,  from  his  will,  to  be  perfectly 
plain  that,  for  some  reason  or  other,  his  son  who  was  to 
succeed  him  in  the  title  and  in  the  family  mansion  and 
estates,  was  not  the  object  of  his  favour*.  For  he  has 
empowered  his  trustees,  in  the  sale  of  any  of  his  estates 
contiguous  to  or  convejiient  to  be  enjoyed  with  the  set- 

•  The  Jate  Duke  of  Leeds  left  nothing  to  his  son,  the  pre- 
sent  Duke,  and  the  Plaintiff  in  the  cause,  except  bis  Parlia- 
mentary robes. 


The  Duke  of 
Leeds. 

Lord 
Amubrst. 


400  CASES   IN   CHANCERY. 


The  Duke  of 
Leeds 


1843.  tied  family  estates  in  the  North  or  West  Ridings  of 
Yorkshire,  or  of  any  of  his  plate  or  other  effects  at 
Hornby  Castle  thereby  authorized  or  directed  to  be  sold 
under  any  of  the  trusts  or  powers  thereinbefore  con- 
LoRD  tained,  to  offer  themy  in  the  first  instance,  to  the  pro- 
Amherst,  prietor  of  Hornby  Castle  for  the  time  being,  on  such 
terms  as  his  trustees  should  think  fit ;  but  he  has  de- 
clared that  such  desire  was  not  to  be  deemed  a  direc- 
tion or  obligatory  on  his  trustees,  nor  to  confer  any 
right  of  pre-emption  on  the  proprietor  of  Hornby  CaUU, 
nor  to  prevent  his  trustees  from  sellmg  such  estates  or 
effects  to  any  other  person  or  persons,  if  they  should 
deem  it  advisable  so  to  do.  When  I  read  this  clause, 
it  occurred  to  roe  that,  whatever  the  reason  might  be, 
the  person  who  was  to  succeed  to  the  possession  of 
Hornby  Cattle  and  the  family  estates,  was  not  the  pri- 
mary object,  to  say  the  least,  of  the  testator's  favour ; 
but  that  another  member  of  the  family  was,  in  favour 
of  whom  and  whose  issue,  the  testator  clearly  made 
his  will.  And  why  the  late  Duke  of  Leeds  should  not 
have  intended  that  this  particular  picture,  which,  it  is 
to  be  observed,  is  a  family  picture,  should  not  go  along 
with  a  poitrait  of  himself,  of  his  own  mother,  and  of  his 
grandfather  and  grandmother,  I  do  not  see.  They  are 
all  in  pari  materid.  I  cannot  but  think  that,  if  any- 
thing is  to  be  inferred  from  the  rule  noscilur  a  sociis, 
every  picture  of  the  Duke  of  Schomberg  might  be  rea- 
sonably supposed  to  be  intended  to  pass  along  with  those 
which,  unquestionably,  were  family  pictures.  And  if  I 
find  the  picture  in  dispute  comprised  in  the  words  which 
the  testator  has  used,  it  seems  to  me  that  there  is  nothing, 
whatever,  apparent  upon  the  face  of  the  will  taken  alto- 
gether, which  prevents  me  from  saying  that,  although  it 
is  a  portrait  or  a  picture  of  the  Duke  of  Schomberg  on 
horseback,  it  passes  by  the  bequest  in  question. 

Exceptions  overruled. 
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MILLER  V.  HUDDLESTONE.  r 

1843; 

rri  Q^  of  F^ flv' 

1  HE  testator  in  the  cause  devised  and  bequeathed  all     ^ y ^ 

his  real  and  personal  estate  to  the  trustees  and  executors        Pleading, 
of  his  will,  in  trust  to  sell  and  convert  the  same  into      v^^n^S'* 

money,  as  soon  as  conveniently  might  be  after  his  death,  of  Aug.  1841. 

and,  out  of  the  proceeds,  to  pay  his  debts,  funeral  and  

testamentary  expenses,  and  to  invest  the  surplus  in  the  tu^^V^^  ^"". 

funds,  and,  out  of  the  dividends,  to  pay  annuities  to  cer-  nuity payable 

tain  persons,  one  of  whom  was  the  Plaintiff,  and  to  pay  ®"'  7  ^®  ^®*" 

the  remainder  of  the  dividends  to  his  wife  for  her  life,  estate  and  the 

and,  subject  thereto,  he   gave   the  trust-fund  to  the  proceeds  of  the 

executors  and  trustees  (who  were  his  nephews),  and  to  ^^^  h\l 

two  of  his  nieces :  and  he  declared  that  the  receipts  of  bill  for  the  ad- 

the  trustees  should  be  suflScient  discharges  to  the  pur-  m'nistration  of 
,  ri-         1      .X  the  whole  of  the 

chasers  of  his  real  estate.  testator's  pro- 

perty, all  the 
The  bill,  which  was  filed  after  the  death  of  the  tes-  aSr^tS^'''^ 
tator's  widow,  and  to  which  the  executors  and  trustees  must  be  made 
were  the  only  Defendants,  prayed  for  the  usual  accounts  P^^jes,  notwith- 
of  the  real  and  personal  estate,  that  the  real  estate  receipts  of  the 
might  be  sold,  and  that  the  proceeds,  together  with  the  trustees  are 
personal  estate,  might  be  applied  in  payment  of  the  ^^char"^^'^"' 
debts  and    in  providing    funds   for  the  payment  of 
the  annuities. 

Mr.  Bethell  and  Mr.  Lloyd,  for  the  executors  and 
trustees,  said  that  the  bill  sought  to  have  the  entire 
estate  administered,  and,  therefore,  all  the  annuitants, 
and  all  the  residuary  legatees,  ought  to  have  been  made 
parties  to  it. 

Mr.  Wakefield  and   Mr.  Stintony  for   the  Plaintiff, 
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1843.         relied  upon  the  30th  general  order  of  1841 ,  and  cited 
'        •  Pidgeletf  v.  Rawling  (a). 

MlLLEa 

^*  The  Vice-chancellor  : 

HUDDLESTONE. 

This  bill,  as  it  is  framed,  is  not  merely  for  a  demand; 
but  asks  that  the  whole  of  the  testator's  real  estate  may 
be  soldi  and  that  the  entire  fund  composed  of  the  pro- 
ceeds of  the  sale  and  of  the  personal  estate,  may  be 
applied  in  payment  of  the  testator's  debts,  and  legacies 
and  annuities ;  so  that  it  deals  with  the  whole  of  the 
testator's  property,  of  every  description :  consequently, 
the  case  is  not  within  the  30th  order,  and  all  the  lega- 
tees and  annuitants  ought  to  have  been  made  parties. 
If  the  bill  had  asked  nothing  more  than  that  the  arrears 
of  the  Plaintiff's  annuity  might  be  paid  to  her,  and 
that  a  fund  might  be  provided  for  securing  the  payment 
of  it  in  future,  leaving  it  to  the  executors  to  pay  the 
arrears  and  provide  the  fund  as  they  might  think 
proper,  then  the  30th  order  would  have  been  appli- 
cable*. . 

Objection  allowed.    Costs  of  all  parties   to  be 
costs  in  the  cause. 


(a)  1  Youn.  &  Coll.  N.  C.  55^. 


•  See  Lhyd  v.  Smiikj  atUe,  p.  457.  See  also  Savorif  v. 
Barbery  4  Hare,  125,  which  seems  to  be  at  variance  with  the 
case  reported  above.  ^^,p   ^  ,  ii^  15^^  ^O^-^  ^^ 
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THOMPSON  V.  SPEIRS.  /  1845: 

9th,  10th  and 

In  June  1808  Richard  John  Brasiey  insured  his  life,      .^^^  ^"^7- . 
in  The  Equitable  Assurance  Office,  for  4,000  /.   In  June  policy 
1822,  he,  in  contemplation  of  his  daughter's  marriage,     oflmurance. 
assigned  the  fruits  of  the  policy  to  the  Plaintiff  and      ^^„^if„ 
another  person,  in  trust,  as  to  one-fourth  part  thereof.         Notice. 
for  his  daughter,  her  then  intended  husband,  and  the       Bankrupt. 
children  of  their  marriage,  and,  as  to  the  remaining  Actual  notice 
three-fourths,  in  trust  for  himself  absolutely ;  but  no  of  the  assign- 
express  notice  of  the  assignment,  was  given  to  the  office  effected  wkh*  ^ 
until  the  time  after  mentioned.  the  Equitable 

Assurance  So- 

.      -      ,  -  ,  .  -^  ciety,  is  neces- 

At  the  date  of  the  assignment,  Brasses  was  a  partner  gary  to  take 

in  the  banking-house  of  Lees,  Brcusey  ^  Farr;  and  the  the  policy  out 
Plaintiff  and  his  co-trustee,  who  were  customers  of  the  ^^^  disposition 
firm,  suffered  the  policy  and  the  assignment  to  remain  of  the  assured. 

in  a  safe,  in  which  the  firm  deposited  their  own  and  their  ^/^"?^""  ^' 

.  »  J  Chamberlayn€i 

customers  securities  for  safe  custody.  reported  ante^ 

Vol.  XL  p.  133, 

In  June  1836,  Lee$,  Brassey  ^  Farr  became  bank-  ^^^''***"  ®  •    ^ 
rupts ;  and  their  assignees  having  possessed  themselves  ^^^^^       ^^^ 
of  the  policy  and  the  assignment,  the  Plaintiff,  who    J^'        "^^^ 
had  then  survived  his  co-trustee,  gave  them  notice  oi^^c^>  o,>/<7^*-v>^ 
the  assignment ;  and,  a  few  days  afterwards,  sent  a  cJ/l^-^^  c^^  -4si^ 
formal  notice  of  it  to  the  assurance  office.    The  assig- 
nees, however,  disregarded  the  notice  and  sold  the  po- 
licy tb  three  "of  the  Defendants.     Tn  June  1844  Brassey 
died;  and,  in  December  following,  the  bill  was  filed 
charging  that  Brassey,  when  he  assigned  the  policy  to 
the  Plaintiff  and  his  co-trustee,  was  a  member  of  wid 
a  partner  in   The  Equitable  Assurance  Society ;  and, 
therefore,  the  society  received  and  had,  or  muH  be  deemed. 
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1845.  ^^  ^9^i^y9  ^^  ^^  received  and  had,  through  and  by 

means  of  Brassey,  notice  of  the  assignment  at  the  time  of 
the  execution  thereof;  and,  consequently,  the  title  of 
g  ^'  the  Plaintiff  and  his  co-trustee  to  the  policy,  became 

perfect  on  the  execution  of  the  assignment,  and  the 
Plaintiff  was  entitled  to  receive  one-fourth  of  the  fruits 
of  the  policy,  which  amounted,  in  the  whole,  to  11,740/. 
The  bill  prayed  that  the  Plaintiff  might  be  declared  to 
be  so  entitled ;  and  that  the  trustees  of  the  assurance 
office  might  be  restrained  from  paying  to  the  purchasers 
of  the  policy,  and  that  the  latter  might  be  restrained 
from  receiving  more  than  three-fourths  of  the  11,740/. 

The  injunction  having  been  granted,  the  purchasers 
of  the  policy,  on  the  coming  in  of  their  answer,  moved 
to  dissolve  it. 

The  question  was  whether,  as  the  Defendants  con- 
tended, actual  notice  of  the  assignment  ought  to  have 
been  given,  to  the  assurance  society,  in  order  to  take 
the  policy  out  of  the  order  and  disposition  of  Brassey, 
the  bankrupt ;  or  whether,  as  the  Plaintiff  insisted,  the 
constructive  or  implied  notice  of  the  assignment  which 
the  society  had,  by  reason  of  Brassey  being  a  member 
of  the  society,  was  sufficient  for  that  purpose.  In 
other  words,  the  question  was  whether  the  decision  in 
Duncan  v.  Chamber layne,  reported  ante  Vol.  XI.  p.  123, 
could  be  supported. 

Mr.  Bet  hell  and  Mr.  Bacon,  in  support  of  the  motion, 
said  that,  where  an  assignment  was  made  of  a  sum  of 
money  which  either  was  actually  due  or,  on  the  happen- 
ing of  a  future  event,  might  become  due  to  the  assignor, 
from  a  third  party,  notice  of  the  assignment  was  re- 
quired to  be  given  to  that  party  for  two  purposes ;  first. 
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to  prevent  the  assignor  from  receiving  the  money  when 
it  became  payable ;  and,  secondly,  to  enable  a  purchaser, 
before  he  completed  his  purchase^  to  ascertain,  by  in- 
quiring of  the  party  liable  to  pay  the  money,  whether  any 
prior  assignment  of  it  had  been  made:  that  an  assignment 
was  a  secret  transaction  between  the  parties  to  it ;  and 
the  Equitable  Assurance  Societybeing  a  numerous  body, 
the  constructive  or  implied  notice  of  the  assignment  of  a 
policy  effected  in  their  office,  which  was  held  to  be  suffi- 
cient in  Duncan  v.  Chamberlayne,  was  not  sufficient  for 
the  purposes  above  mentioned,  and,  consequently,  had  not 
the  effect  of  takiAg  the  policy  out  of  the  order  and  dispo- 
sition of  the  assignor :  that  the  principle  of  constructive 
notice,  was  that  the  party  sought  to  be  affected  by  it,  was 
estopped,  by  the  circumstances  of  the  case,  from  deny- 
ing that  he  had  notice ;  and  it  was  upon  that  principle 
that  notice  to  one  partner,  was  held  to  be  notice  to  his 
copartners,  in  matters  relating  to  the  copartnership: 
that,  in  the  present  case,  Brassey  ceased  to  be  a  partner 
in  the  assurance  company,  as  soon  as  he  had  assigned 
his  policy.  Dearie  v.  Hall  {a) ;  Loveridge  v.  Cooper  (b) ; 
Williams  v.  Thorp  (c);  Ex  parte  Tennyson  {d)\  Ex  parte 
Colvill{e);  In  re  Styan(f);  Ex  parte  Arkwriaht  (g) ; 
Ex  parte  Wood{h);  Ex  parte  Price  {%);  Ex  parte  Wat' 
kins  (i) ;  Ex  parte  Hennessey  (/) ;  Smith  v.  Smith  (m) ; 


(a)  3  Ru88.  1. 

(6)  Ibid.  30. 

{,e)  Ante^  Vol.  II.  p.  257. 

{d)  Mont.  &  Bligh,  67. 

{e)  Mont.  no. 

{/)  2  Mont.  Deac.  &  De 
Gex,  219,  and  1  Phill.  105. 

(g)  3  Mont.  Deac.  &  De 
Gex>  129. 

Vol.  XIII.  K  K 


{h)  3  Mont.  Deac.  &  De 
Gex,  315. 

(0  Ibid.  586. 

(k)  2  Mont.  &  Ayrt.  348. 

(/)  1  Conn.  &  Laws.  559, 
and  2  Dru.  &  War.  555. 

{m)  2  Croropt  &  Mees. 
231. 


1845. 

^ V ' 

Thompson 

v. 
Speirs. 
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Edwardi  v.  Scott  (n) ;  Gibson  ▼.  Overbury  (o) ;  West  v* 
Reid{p);  Ex  parte  Wilkinson  {q). 

Mr.  Anderdon  and  Mr.  Cohill,  in  support  of  the 
injunction,  cited  Porthouse  v.  Parker  (r);  Moore  v. 
Dunn(js);  Bignoldy,  Waterhouse  {t). 

The  Vicb-Chancellor  : 

All  the  assured  in  the  Equitable  Assurance  Office, 
are  copartners;  and,  that  being  so,  the  question  is 
whether,  if  one  of  the  assured  assigns  his  policy,  the 
notice  which  the  law  presumes  every  partnership  to  have 
of  the  acts  of  its  members,  is  sufficient  to  take  the  sum 
secured  by  the  policy,  out  of  the  order  and  disposition 
of  the  assignor,  so  that  it  shall  not  pass,  to  his  assignees, 
in  the  event  of  his  becoming  bankrupt :  and  as  it  is 
admitted  that,  if  the  notice  to  which  I  have  alluded, 
would  have  prevented  the  office  from  paying  the  amount 
of  the  policy  to  the  assured,  the  amount  would  have 
been  taken  out  of  the  order  and  disposition  of  the  as- 
signor, the  question  resolves  itself  into  this,  namely, 
whether  the  notice  would  have  had  the  eflPect  of  pre- 
venting the  office  from  paying  the  sum  insured,  to  the 
assignor. 

When  the  case  of Duncany.  Chamberlayne  first  came 
before  me,  the  question  whether  the  policy  did  not  re- 
main in  the  order  and  disposition  of  the  bankrupt,  in 
consequence  of  the  Equitable  Assurance  Society  not 
having  had  notice  of  the  assignment,  was  ai^ued  upon 


(n)  3  Scott,  N.  R.  s66,  and 
1  Mann.  &  Gran.  962. 
(o)  7  Mees.  &  Wels.  555. 
(p)  s  Hare,  249. 


(q)  Post,  476. 
(r)  1  Campb.  N.  P.  C.  8a. 
(«)  IS  Meet.  &  Wels.  655. 
(0  1  Mau.  &  Sel.  355. 
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grounds  wholly  irrespective  of  the  fact  that,  by  the 
constitution  of  that  society,  all  the  assured  are  co- 
partners. That  fact  was  not  ascertained,  until  some 
months  afterwards ;  and  then  both  parties  seem  to  have 
taken  it  for  granted  that  the  notice  of  the  assignment 
which  the  society  had  by  implication  of  law,  was  suffi- 
cient to  take  the  policy  out  of  the  order  and  disposition 
of  the  assignor.  According  to  the  best  of  my  recollec- 
tion^ the  sufficiency  of  the  notice  was  not  discussed. 


X845. 
» , 0 

Thompsoh 

V. 

Speirs. 


On  reconsideration,  however,  I  am  of  opinion  that  the 
decision  in  Duncan  v.  Chamberlayne  ought  not  to  be 
supported  ;  because,  in  order  to  take  a  policy  of  uisur- 
ance  out  of  the  order  and  disposition  of  the  assignor,  it 
is  essential  to  the  interests  of  mankind,  that  something 
should  be  done  of  a  decisive  nature,  which  may  effec- 
tually prevent  the  payment  of  the  proceeds  to  any  other 
person  than  the  assignee.  The  Equitable  Assurance 
Company  is  a  very  numerous  and  wealthy  body,  and, 
therefore,  it  would  be  idle  to  say  that,  because  the  as- 
sured happens  to  be  a  member  of  the  company,  in  a 
legal  sense,  any  act  which  he  does  with  reference  to  his 
own  particular  policy,  is  to  be  taken  to  be  a  partnership 
act,  so  as  to  affect  the  whole  body  with  notice  of  it. 
Formerly  the  Equitable  Assurance  Company  used  to 
take  no  notice  of  the  assignments  of  their  policies,  but 
now  it  appears  that  they  do. 


In  consequence  of  the  decision  in  Ex  parte  Hennessey, 
by  the  Lord  Chancellor  of  Ireland,  I  had  a  conversation, 
a  few  days  ago,  with  his  Lordship  upon  the  subject ; 
and  we  agreed  that  Courts  of  Equity  ought  to  lay  down 
some  rule  which  should  not  be  founded  on  so  unsub- 
stantial a  basis  as  the  technical  doctrine  of  implied  or 
constructive  notice,  but  which  should  make  it  morally 

K  K  2 


474 


CASES   IN   CHANCERY. 


1845. 

Thompson 

Speirs. 


impossible  for  the  assignor  to  have  dominion  over  the 
policy,  without  the  assent  of  the  assignee. 

I  have  read  over  the  case.  Ex  parte  Wilkinson,  in 
which  the  point  arose,  distinctly,  before  the  Chief  Judge 
in  bankruptcy,  and  His  Honor  considered  that  the  notice 
(which  was  the  same  as  that  in  the  present  case)  was 
not  suflScient. 

Having  regard,  then,  to  the  decisions  that  have  been 
made  in  England  and  in  Ireland,  I  am  bound  to  hold 
that  the  notice  in  this  case  was  not  sufficient  to  take  the 
policy  out  of  the  order  and  disposition  of  the  bankrupt. 

The  facts  of  the  case  were  these:— In  1808,  Mr. 
Brasiey  effected  a  policy  in  the  Equitable  Assurance 
Office ;  and,  several  years  afterwards,  upon  the  marriage 
of  his  daughter,he  executed  an  assignment  of  it  to  Messrs. 
Thonq}son  ^  Farrt  by  which  one-fourth  of  the  proceeds 
was  settled  in  trust  for  his  daughter,  her  intended  hus- 
band, and  their  children.  It  appears  that  the  policy 
was  deposited,  for  the  purpose  of  security,  in  the  bank 
of  Lees,  Srassey  ^  Farr;  and  as  Mr.  Brassey  was  a 
partner  in  the  bank,  he  must  have  had  access  to  the 
instrument.  Mr.  Farr,  the  trustee,  subsequently  died. 
The  bankruptcy  took  place  in  1835,  at  which  time  the 
policy  remained  under  the  dominion  of  the  bankrupts. 
Subsequently  some  of  the  Defendants,  advisedly  pur- 
chased the  policy  and  took  an  assignment  of  it  from 
the  assignees  of  the  bankrupts.  Mr.  Brassey  died  a 
short  time  since ;  and  then  the  question  arose,  whether 
that  transaction  was  good  against  the  cestui  que  trusts, 
under  the  settlement. 

It  was  quite  right  to  bring  the  matter  before  the 
Court;  but  really  it  was  nothing  more  than  an  assign- 
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ment  of  ia  policy  effected  in  the  Equitable  Assurance  1845. 

OfBcei  made  under  such  circumstances  that  no  one  can  ' 

deny  that,  from  the  time  of  the  assignment  till   the      Thompson 
bankruptcyi  the  policy  remained  in  the  order  and  dis-         ^ 
position  of  the  bankrupt.    My  opinion,  therefore,  is 
that  the  injunction  ought  to  be  dissolved,  but  without 
costs. 

If  the  parties  feel  disposed  to  take  the  opinion  of  the 
Lord  Chancellor  on  the  case,  it  would  be  very  right 
that  they  should  do  so ;  as  the  point  is  of  such  import- 
ance, that  there  certainly  ought  to  be  no  doubt  upon  it. 
For  my  own  part,  howeve{,  I  must  say  that  I  have  no 
doubt  whatever  upon  the  subject. 


IN  THE  COURT  OF  REVIEW.     "^  ,845: 


In  the  Matter  of  WM.  BROMLEY,  a  Bankrupt. 


19th  March. 
Policy  of 


Ex  parte  HENRY  WILKINSON*.  tnsvra^ce. 

Order  and 

In  May  1842,  Bromley  deposited  vrith  the  petitioner.         Notice. 
Wilkinson^  three  policies  of  insurance  on  his  life,  two       Bankrupt. 

of  which  he  had  effected  in  the  Rock,  and  the  third  in  Notwitlwtand- 

the  Amicable  Office,  as  a  security  for  a  debt  of  4,600/,  ing  a  policy  of 

In  January  1844,  Bromley  became  bankrupt,  and  his  jj'/^^e^^^^ 

*  The  Reporter  has  been  enabled,  by  the  kindness  of  his  mutual  in- 
friend  Mr.  BocoHj  to  give  the  above  statement  of  the  case  surance  com« 
Ex  parte  WiUnmon^  which  was  cited  in  the  argument  and  pany,  exj.ress 
relied  on  in  the  judgment  in  the  preceding  case.  notice  of  a  de- 

^    ^  re  posit  of  it  by 

way  of  equitable 
mortgage,  must  be  given,  to  the  company,  in  order  to  take  it  out 
of  the  order  and  disposition  of  the  depositor. 

KK3 
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1845.  assignees  claimed  the  policies  on  the  ground  that  no 

'        ""        '     express  notice  of  the  deposit  was  given,  to  the  offices. 

In  ripBROMLET,  \^f^^^  the  date  of  the>»^    Under  these  circumstances, 

J X pate        ^^  agreement  was   made  between  the  assi^ees  and 

Wwnmonf  m  pursuance  of  which  the  policies  were  sold 

for  sums  amounting  to  2,050/.  in  the  whole;  and  that 

sum  was  paid  into  a  bank,  to  the  joint  account  of  the 

Assignees  and  Wilkinsonn 

The  petition  insisted  that,  as  the  Rock  and  the 
Amicable  were  mutual  insurance  companies,  no  notice, 
other  than  such  as  was  incident  to  the  deposit,  was 
necessary  with  respect  to  q;ny  of  the  policies,  inas^ 
much  as  Bromley,  by  force  of  the  policies,  became  and 
was  a  member  of  the  companies  with  which  they  had 
been  effected.  The  petition  prayed  that  it  might  be 
referred,  to  the  Commissioner  acting  in  the  prosecution 
of  the  fiat,  to  take  an  account  of  what  was  due,  to  the 
petitioner,  in  respect  of  his  debt,  and  that  the  proceeds 
of  the  sale  of  the  policies,  or  such  part  thereof  as,  in  the 
judgment  of  the  Court,  the  petitioner  might  be  entitled 
to,  might  be  paid  to  him,  in  satisfaction,  so  far  as  the 
same  would  extend,  of  the  amount  to  be  found  due  on 
taking  the  account^ 

Petition  dismissed. 

Mr.  James  Russell  and  Mr.  Bacon  appeared  for  the 
petition^ 


A/ 


./^^^  ^A^/k^a^  ^(PS.C/J^^^^o^  ^^'^^^  /^^i^ 


y^ 
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ELLIOTT  V.  TURNER.  \/  1843 : 

I8t  June. 

IN  1837,  the  Plaintiff  obtained  letters  patent  for  cer-      ""^      "        ' 
tain  improvements  which  he  had  invented  in  the  manu-      ^de^ult! 

facture  of  covered  buttons.     In  1840,  he  established  

the  validity  of  his  patent,  in  an  action  brought  by  him,  ^®f  ^^^^^''^jg®' 
against  one  Asioa,  for  infringing  it.  wilful,  though 

it  may  have 

By  an  indenture  dated  the  22d  of  May  1841,  the  S^^u^yh^ve 
Plaintiff  gave  license,  to  the  Defendants,  to  use  his  in-  arisen  from  for- 
vention,  for  the  residue  of  the  term,  at  the  manufactory  getfulness. 
of  T.  H.  Basluck  in  Summer-lane,  Birmmgham,  or  at       n^^nt 
such  other  place  or  places  as  the  Defendants  should,  at 


1  ^  .  .        ,         ft  Equitvwill 

any  time  and  from  time  to  time  thereafter,  upon  givmg  interfere' in  the 

such  notice  to  the  Plaintiff  as  thereinafter  mentioned,  case  of  a  breach 

think  proper,  they  yielding  and  paying  to  the  Plain-  "^Ssunding 

tiff,  half  yearly,  on  the   24th  of  June  and  the  25th  ^he  covenantee 

of  December,  as  or  for  rent  or  patent-dues  in  respect  might  not  have 

«,,.  -,  1      recovered  da- 

of  the  licence,  at  the  rate  of  16/.  per  cent,  on  the  mages  for  it,  at 

net  selling  price  of  the  buttons  made  by  them  accord-  law. 

ing  to  the  patent:    and   they  covenanted,  with  the  ^of^jie^^' 

Plaintiff,  that  they  v^ould,  during  the  continuance  of  against  a  breach 

the  licence,  render  to  the  Plaintiff,  within  one  calendar  of  covenant, 

unlfiss  tbe  oav* 
month  next  afler  the  26th  of  March  and  the  29th  of  ^^^^  ^f  money 

September  in  each  year,  a  just  and  true  account  or  par-  will  be  an  ade- 

ticular  in  writing  (in  the  form  contained  in  the  second  ^"^'®  for^iT"" 

schedule  to  the  indenture)  of  the  quantities,  numbers 

and  value  of  the  buttons  made  by  them,  under  the 

licence,  in  the  preceding  half  year,  specifying  the  prices 

for   which  the  same  were   sold,  and  the   dates   and 

amounts  of  sales,  and  the  amount  of  rent  or  patent-dues 

payable  in  respect  of  the  same ;  and  that  they  would, 
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'  ^43*         within  two  calendar  months  next  after  the  rendering 
of  every  such  account,  pay  the  Plaintiff  the  sum  or 
^^  sums  of  money  thereby  appearing  to  be  due;  and  that 

Turner.  ^^^Y  would, from  time  to  time  when  thereunto  required 
by  the  Plaintiff,  produce  to  him  all  books,  accounts  8ic. 
relating  to  the  buttons  so  made  as  aforesaid,  for  the  pur« 
pose  of  enabling  him  to  examine  and  check  every  account 
so  to  be  rendered  as  aforesaid ;  and  also  would  give  to 
certain  persons  therein  named,  free  access  and  liberty 
to  enter  Sasluck's  manufactory  and  premises,  or  such 
other  manufactory  whereat  the  patent  business  should 
be  carried  on  for  the  time  being,  to  inspect  the  method 
there  used  in  manufacturing  buttons  and  the  quantities 
and  values  thereof;  and  that,  one  month  before  they 
removed  their  business  from  Hasluck*B  manufactory  in 
Summer^lane,  to  any  other  manufactory,  they  would 
give  the  Plaintiff  notice  of  their  intention  so  to  do,  and 
that  such  notice  should  contain  a  description  of  such 
other  manufactory. 

Provided  that,  in  case  the  Defendants  should  be  guilty 
of  any  wilful  neglect  or  default,  in  the  performance  or 
observance  of  any  of  the  covenants  or  agreements 
therein  contained  on  their  parts,  it  should  be  lawful,  for 
the  Plaintiff,  by  any  writing  under  his  hand  to  be  de* 
livered  to  them  or  left  at  their  counting-house  or  other 
usual  place  of  business,  to  revoke  and  absolutely  make 
void  the  licence,  and  that,  upon  the  delivery  of  such 
revocation,  the  licence  should  be  absolutely  void  to  all 
intents  and  purposes.  Provided  always  that,  in  case 
there  should  be  any  such  neglect  or  default  as  last 
aforesaid,  but  the  Plaintiff  should  not  think  proper  to 
revoke  the  licence  in  pursuance  of  the  preceding  proviso, 
he  should  be  at  liberty  to  exercise  such  power  of  revo- 
cation in  case  of  any  subsequent  neglect  or  default  of 
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the  DerendantSy  and  so,  ioties  guoties,  as  often  as  any 
such  neglect  or  default  should  be  made  or  happen. 

The  billy  which  was  filed  in  May  1843,  alleged  that 
the  Defendants  did  not,  within  one  calendar  month 
next  after  the  25th  of  March  1843,  render,  to  the  Plain- 
tiff^  a  just  and  true,  or  any  account  or  particular  in 
writing,  of  the  quantities,  numbers  and  value  of  the 
buttons  made  by  them,  under  the  licence,  in  the  pre- 
ceding half  year ;  and  that,  without  giving  the  Plaintiff 
any  notice  of  their  intention  to  quit  Hasluck^s  manufac- 
tory in  Summer-ianef  they  had  removed  to  another  manu- 
factory of  his  in  Princess^treet,Birmingham ;  and,  thereby 
and  by  other  acts  and  omissions  mentioned  in  the  bill, 
they  became  and  were  guilty  of  wilful  neglect  or  default 
in  the  performance  or  observance  of  all  or  some  of  the 
covenants  and  agreements  in  the  indenture  or  licence 
contained  on  their  parts ;  whereby  the  Plaintiff  became 
entitled  to  exercise  the  power  of  revoking  the  licence 
reserved  to  him  by  the  indenture ;  and,  accordingly,  on 
the  27th  of  April  1843,  he  served  the  Defendants  with 
a  notice  of  revocation.  But,  nevertheless,  they  con- 
tinued to  manufacture  buttons  in  infringement  of  the 
Plaintiff's  patent  right.  The  bill  prayed,  amongst  other 
things,  for  an  injunction  to  restrain  the  Defendants  from 
making  or  selling  any  covered  buttons  according  to  the 
Plaintiff's  invention,  during  the  term  of  fourteen  years 
granted  by  the  letters  patent ;  and,  if  necessary,  that 
the  licence  might  be  delivered  up  to  be  cancelled. 

The  Defendants,  by  their  answer,  admitted  that  they 
did  not,  within  one  calendar  month  next  after  the  25th 
March  1843,  render,  to  the  Plaintiff,  a  just  and  true  or 
any  account  or  particular  in  writing  of  the  quantities, 
numbers  and  value  of  the  buttons  made  by  them,  under 


1843. 


Elliott 
Turner. 


480 


CASES    IN   CHANCERY. 


1843. 


Elliott 

V. 

Turner. 


the  licence,  in  the  preceding  half  year ;  but  they  said  that 
omission  to  render  such  account,  was  accidenlal  and  unin- 
tentional  on  their  parts,  and  was  occasioned  by  the  unin- 
tentional and  accidental  neglect  of  Edward  Lacey,  their 
clerk  at  Birmingham^  whose  duty  it  was  to  have  made  out 
such  account,  and  to  have  seen  that  the  same  was  pro- 
perly delivered  to  the  Plaintiff,  within  one  calendar  month 
from  the  26th  of  March  1843 :  and  the  Defendant  James 
Turner,  who  was  the  resident  partner  of  the  Defendants' 
Birmingham  house,  said,  and  the  other  Defendants  be- 
lieved it  to  be  true,  that  James  Ttimer,  about  the  middle 
of  April  1843,  told  Lacey  not  to  forget  to  make  out  and 
deliver  the  Plaintiff's  account,  by  the  25th ;  and  the 
Defendants  fully  believed  that  such  account  would  have 
been  made  out  and  rendered  in  due  time,  as  the  same  had 
been  on  former  occasions  ;  and  the  Defendants  did  not 
know  that  it  had  not  been  delivered  until  the  26th  instead 
of  the  26th  of  April  1843,  until  aRer  the  Plaintiff  had 
served  his  notice  of  revocation  dated  the  27th  of  April ; 
since  which  time  the  Defendants  had  been  informed 
by  Lacey,  and  they  believed  that  he  had,  through 
forgetfulnesB,  omitted  to  make  out  the  account  before 
the  26th  April  1843,  and  that  he  was  reminded  of  such 
omission,  on  that  day,  by  receiving  an  account  from  the 
Plaintiff  which  he  was  bound  to  render  to  the  Defendants 
within  one  calendar  month  after  the  26th  of  March 
1843;  and,  accordingly,  Lacey  forthwith  proceeded  to 
make  out  the  account  of  the  Defendants,  and,  on  th 
following  day,  caused  such  account  to  be  delivered  to 
the  Plaintiff;  and  such  account,  although  not  in  the 
form  pointed  out  by  the  second  schedule  to  the  deed  of 
licence,  was  in  the  same  form  as  the  accounts  which  had 
been  before  rendered  to  the  Plaintiff  by  the  Defendants, 
under  their  licence-deed,  and  which  the  Plaintiff  had 
accepted,  adopted,  approved  of  and  acted  upon  by  inves- 
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tigating  the  samey  and,  aftenf  ards,  receiving  the  amouni 
of  lieence-dues  appearing  thereby  to  be  due  to  him; 
and  the  Plaintiff  never,  as  the  Defendants  believed, 
objected  to  the  form  of  such  accounts,  but,  on  the 
contrary,  at  all  times,  expressed  himself  satisfied  there- 
with :  that,  by  tke  terms  of  the  deed,  the  monies  which, 
by  the  account  so  rendered  to  the  Plaintiff  on  the  Mth 
instead  of  the  26lA  of  April  1843,  were  due  from  the 
Defendants,  were  not  payable  by  them  until  the  Mth  June 
then  next,  and  that,  therefore,  the  Plaintiff  had  not  sus* 
tained  any  damage  or  itgury  whatsoever  by  reason  that 
the  account  was  unintentionally  omitted  to  be  delivered  to 
him  until  the  2Sth  of  April  1848 ;  and,  as  to  the  form 
of  the  account,  the  Defendants  submitted  and  insisted 
that,  although  the  same  was  not  according  to  the  form 
contained  in  the  second  schedule  to  the  licence-deed, 
yet  the  Plaintiff  had  assented  to  the  account  being  de- 
livered in  such  form,  by  having  received  and  acted  upon 
the  former  accounts  of  the   Defendants  which  were 
delivered  in  the  same  form ;  and  they  denied  that  they 
intended,  in  any  way,  to  commit  a  breach  of  the  cove- 
nants contained  in  the  deed,  by  delivering  the  account 
in  a  form  different  from  that  prescribed  by  the  deed; 
but  the  same  was  adopted  as  being  more  convenient, 
and  from  having  been,  on  former  occasions,  assented  to 
by  the  Plaintiff  as  before  stated. 


1843. 


Elliott 

TURNIR. 


With  respect  to  the  other  breach  of  covenant  before 
mentioned,  the  Defendants  said  that  Hasluck,  in  No- 
vember 1842,  purchased  certain  premises  in  Princess- 
street,  Birmingham,  and  had  possession  thereof  about 
Christmas  following ;  and  that,  for  several  months  be- 
fore, he  had  been  making  arrangements  for  removing  his 
manu&ctory  from  Summer^lane  to  Princess'-street :  that 
he  was  a  manufisicturer  of  all  kinds  of  covered  buttons. 
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and  employed  upwards  of  two  hundred  workmen ;  and 
the  removal  of  bis  business  from  Summer^lane  to  Prinr- 
cesS'Street,  had  been  and  was  notorious  in  Birmingham, 
aud  had  been,  for  some  time,  as  the  Defendants  believed, 
well  known  to  the  Plaintiff:  that,  unintentionally  and 
throughfargetfulnen  of  the  terms  of  the  covenant  in  that 
behalf  contained  in  the  licence-deed^  they  omitted  to  give 
the  Plaintiff  the  required  notice  of  Hasluck*s  intended 
removal:  but  they  submitted  and  insisted  that  such 
omission  had  produced  no  it^ury  to  the  Plaintiff;  and 
that,  even  if  it  should  be  deemed  a  breach  of  covenant 
at  law,  it  would  not  and  ought  not  to  operate,  in  a  court 
of  equity,  as  a  forfeiture  of  the  licence ;  for  the  object 
for  which  such  notice  was  required  to  be  given,  was  that 
the  inspectors  named  in  the  licence-deed,  might  have 
the  means  of  access  to  the  manu&ctory,  so  as  to  see 
the  mode  of  manufacture  adopted  by  Hasluck;  but  the 
Plaintiff  had  never  required  that  any  of  the  impectore 
should  exercise  such  right  at  either  of  the  manufactories ; 
but  such  access  would  have  been  given  immediately,  if 
the  same  had  been  required. 


Mr.  Bethell  and  Mr.  Campbell,  for  the  Plaintiff,  now 
moved  for  an  injunction  according  to  the  prayer  of  the 
bill. 

Mr.  Stuart  and  Mr.  TT.  T.  S.  Daniel  appeared  for 
the  Defendants. 

The  ViCE-ClIANCELLOR  : 

I  must  say  that  this  appears  to  me  to  be  as  clear 
a  case  upon  the  answer  as  I  almost  ever  saw. 


The  deed  of  licence  contains  a  covenant  that  the 
Turners  would,  during  the  continuance  of  the  licence 
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thereby  granted,  render,  to  the  Plamtiff,  his  executors,  1843. 

administrators  and  assigns,  within  one  calendar  month 

next  after  the  26th  day  of  March  and  the  29th  day 

of  September  in  each  year,  a  just  and  true  account  or       m 

,  ,  .  X  URNER* 

particular  in  wntmg  &c.;  and,  lastly,  it  contains  a 
covenant  that  the  Turners  shall  and  will,  within  one 
calendar  month  previous  to  their  commencing  to  use  or 
exercise  the  invention  for  which  the  aforesaid  letters 
patent  were  granted,  at  or  upon  any  other  manufactory 
than  the  present  manufactory  of  Thoma$  Hinton  Has" 
bick,  situate  in  Summer^lane,  Birmingham,  give,  to  the 
Plaintiff,  his  executors,  administrators  or  assigns,  or 
leave  at  his  or  their  usual  place  of  abode,  notice  in 
writing  under  their  hands  &c.  And  then  it  is  provided 
that,  in  case  the  said  William  Hammond  Turner,  James 
Turner  and  Henry  Turner,  their  executors  or  adminis- 
trators, should  be  guilty  of  any  wilful  neglect  or  default 
in  the  performance  or  observance  of  all  or  any  of  the 
covenants  or  agreements  contained  therein  on  the  part 
of  the  said  WilUam  Hammond  Turner,  James  Turner, 
and  Hewry  Turner,  their  executors  or  administrators, 
then  and  in  any  such  case,  it  should  and  might  be  lawful 
for  the  Plaintiff,  his  executors,  administrators  or  assigns, 
by  any  writing  under  his  or  their  hand  or  hands,  to  be 
delivered  to  the  said  W.  H.  Turner,  J.  Turner  and 
H.  Turner,  their  executors  or  administrators,  or  left  at 
their  counting  house  or  usual  place  of  business  for  the 
time  being,  to  revoke  and  absolutely  make  void  the 
licence. 

Now  I  apprehend  that,  in  the  view  of  a  court  of 
equity,  where  there  has  been  a  breach  of  covenants 
such  as  are  contained  in  this  deed  of  licence,  where 
recompence  cannot  be  made  by  payment  of  money,  the 
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Court  does  not  interfere  to  relieve  the  party  from  the 
breach  he  has  committed. 

In  the  case  of  Reynolds  v.  Pitt  (a)  that  question  was 
very  much  discussed.  It  first  came  before  Sir  W. 
Grant,  and,  afterwards,  on  appeal,  before  Lord  JSldon; 
and  Lord  Eldon  went,  very  laboriously,  through  a  long 
series  of  cases,  in  order  to  show  that  this  Court  will  not 
relieve,  except  in  a  case  where  payment  of  money  may 
be  a  compensation  for  the  default  that  has  taken  place. 
In  that  case  the  covenant  was  to  insure,  and,  there 
having  been  a  breach  of  the  covenant,  the  lessor  brought 
an  ejectment :  and  it  was  held  that  the  insurance  after 
the  breach  had  been  committed,  could  have  no  effect 
whatever  in  curing  the  breach. 

With  respect  to  what  has  been  said,  namely,  that 
this  Court  ought  not  to  act  upon  the  breaches  which 
have  taken  place,  because,  if  an  action  or  actions  were 
brought,  damages  might  not  be  recovered,  I  have  to  ob- 
serve that  that  is  not  the  rule  of  this  Court;  because  I 
can  easily  conceive  that,  in  a  case  like  Reynolds  v.  Pitt, 
if  the  insurance  ought  to  have  been  made  on  the  Wed- 
nesday and  was  not,  and  an  insurance  was  made  on  the 
Thursday,  if  an  action  had  been  brought  on  ihfi  co- 
venant, the  jury  might  take  into  their  consideration 
that  the  insurance  on  the  Thursday,  when  no  fire  had 
happened  on  the  Wednesday,  was  as  good  as  an 
insurance  on  the  Wednesday;  and  might,  perhaps, 
give  no  damages. 

Now  let  us  consider  what  has  taken  place  in  this 

(fl)  19  Ves,  134. 
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case.  It  is  admitted  that  the  account  which,  according 
to  one  of  the  covenants  in  the  deed  of  licence,  the 
Defendants  ought  to  have  rendered  to  the  Plaintiff  on 
the  25th  of  April  1843,  was  not  delivered  until  after 
that  day;  and  that  the  notice  which,  according  to 
another  of  the  covenants,  they  ought  to  have  given,  to 
the  Plaintiff,  of  their  intention  to  use  his  invention  at 
another  manufactory  than  that  mentioned  in  the  deed, 
was  not  given  at  all.  The  Defendants,  by  way  of 
defence  to  the  relief  sought  by  the  Plaintiff,  allege  that 
those  breaches  of  covenant  were  accidental  and  unin- 
tentional on  their  parts,  and  that  the  Plaintiff  has  not 
sustained  any  damage  thereby.  In  my  opinion,  how- 
ever, the  defence  so  made,  affords  no  ground  whatever 
for  this  Court's  refusing  to  interfere  on  behalf  of  the 
Plaintiff,  provided  he  was  authorized,  by  the  terms  of 
the  deed,  to  revoke  the  licence.  In  order  to  determine 
that  question,  it  is  necessary  to  determine  what  is  the 
meaning  of  the  word  '  wilful : '  for  the  right  to  re- 
voke the  licence  was  to  arise  only  in  case  the  Messrs. 
Turner  should  be  guilty  of  any  wilful  neglect  or  default 
in  doing  any  of  the  acts  which  they  had  covenanted, 
simply  and  unconditionally,  to  do.  In  my  opinion  the 
word,  *  wilful,'  can  have  no  other  meaning  than, 
'spontaneous:'  and,  if  the  neglect  or  default  in  this 
case,  arose  from  the  voluntary  act  of  the  parties,  either 
awake  or  asleep  with  reference  to  their  rights  and 
interests,  and  did  not  at  all  arise  from  the  pressure  of 
external  circumstances  over  which  they  could  have  no 
control,  I  apprehend  that  the  neglect  or  default  was 
wilful.  I  must  observe,  with  very  great  deference  to  so 
great  a  person  as  Lord  Erskine,  that,  in  my  opinion,  he 
has  not  quite  correctly  defined  wilfulness*:  because, 

*  His  Honor  did  not  mention  the  case  in  which  the  defi* 
nition  was  given.  /.  -^r-.**^/    ..    rr^^  .  y^  /^  ^j 
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according  to  him,  anless  there  is  an  active  conscious- 
ness, all  along  accompanying  the  act,  there  is  nothing 
wilful.  Therefore,  there  might  be  the  most  stupid 
neglect  of  the  covenants  contained  in  a  lease  or  any 
other  instrument  similar  to  the  one  now  before  me ;  and 
then,  because  there  was  not  an  active  consciousness,  all 
along,  that  the  party  was  doing  wrong,  or  was  not 
doing  that  which  he  was  bound  to  do,  it  would  not  be 
held  to*  be  wilful.  I  cannot  think  that  that  is  the 
meaning  of  the  word. 


Now  these  Defendants,  in  their  answer,  say:  that 
Mr.  James  Turner^  who  is  the  resident  partner  of  their 
Birmingham  house,  did,  about  the  middle  of  April  1843, 
tell  their  clerk,  Edward  Lacey^  not  to  forget  to  make 
out  and  deliver  the  Plaintiff's  account  by  the  26th ; 
and  that  the  Defendants  fully  believed  that  such 
account  would  have  been  made  out  and  rendered  to  the 
Plaintiff  in  due  time,  as  the  same  had  been  on  former 
occasions;  and  that  the  Defendants  did  not  nor  did 
any  of  them  know  that  the  account  had  not  been  de- 
livered until  the  26th  instead  of  the  26th  of  April, 
until  after  the  Plaintiff  had  served  his  notice  of  revoca- 
tion of  the  27th  of  April,  since  which  time  the  De^ 
fendant  Jame$  Turner  had  been  informed  by  Lacey^  and 
which  information  the  other  Defendants  believed  to  be 
true,  that  Lacey  had,  through  forgetfulness,  omitted  to 
make  out  such  account  before  the  26th  of  April ;  and 
that  he  was  reminded  of  such  omission  on  the  26th  of 
April,  by  receiving,  on  that  day,  an  account  from  the 
Plaintiff,  of  the  several  articles  sold  by  him  under  his 
tissue  licence ;  and  which  account,  by  the  terms  of  that 
licence,  he  was  bound  to  render  to  the  Defendants 
within  one  calender  month  after  the  26th  of  March 
1843;  and,  accordingly,  Lacey y  as  the  Defendants  had 
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been  informed  and  believed,  forth  with  proceeded  to 
make  out  the  account  of  the  Defendants  pursuant  to  their 
licence,  and  made  out  and  completed  the  same  forth- 
with. And  then  the  answer  goes  on  to  state  that,  on 
the  following  day,  namely,  on  the  26th  of  April,  Lacey 
caused  the  account  to  be  delivered.  It  seems,  there- 
fore, that  the  omission  to  deliver  the  account  on  the 
25th  of  April,  arose  from  the  forgetfulness  of  Lacey : 
but  the  utter  want  of  care,  on  the  part  of  the  Defendants, 
to  see  that  that  thing  which  Lacey  was  told  to  do,  was 
performed  according  to  their  order,  is  left  wholly  unac- 
counted for.  I  must  say  that  the  neglect  of  the  clerk, 
was  the  neglect  of  the  partners,  if  the  partners  chose  to 
rely  on  the  clerk  to  do  that  which  they  were  bound  to 
do.  And  it  is  clear  to  me  that  there  was  a  wilful 
default,  with  respect  to  delivering  the  account  in  time ; 
for  the  Defendants  were  not  acted  upon  by  any  external 
circumstances.  They  might  have  delivered  it  if  they 
had  pleased ;  there  was  nothing  to  prevent  them  from 
doing  so.  There  was,  on  their  part,  spontaneous,  and, 
therefore,  wilful  negligence. 
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Then,  with  respect  to  the  other  breach  of  covenant. 
They  say :  •*  they  have  been  informed  and  believe  that 
Thomas  Hinton  Hasluckj  in  November  last,  purchased 
cert^n  premises  in  Princess-street,  Birmingham\  and 
that  he  had  possession  thereof  about  Christmas  last ; 
and  that,  for  several  months  last  past,  he  has  been 
making  ^arrangements  for  removing  his  manufactory 
from  Summer^lane  to  Princess  street :  that  the  said  T. 
H.  Hasluck  is  a  manufacturer  of  all  kinds  of  covered 
buttons,  and  employs,  in  his  business,  a  considerable 
number  of  workpeople  (upwards,  as  the  Defendants 
•believe,  of  200) ;  and  such  removal  has  been  and  is 
notorious  in  the  town  of  Birmingham^  and  has  been. 
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1843.         for  some  time,  as  the  Defendants  believe,  well  known  to 
the  Plaintiff."    But  the  fact  that  the  Plaintiff  might, 
aliunde,  have  had  knowledge  of  the  circumstance,  did 
Turner        °^^  release  the  licencees  from  their  express  obligation  to 
give  him  the  notice  stipulated. 

Although  it  may  be  perfectly  true  that,  if  the  Plain- 
tiff, instead  of  giving  the  notice  of  revocation,  which,  by 
the  terms  of  the  licence-deed  he  was  authorized  to  give, 
had  brought  an  action  against  the  Defendants,  he  might 
not  have  recovered  damages^  yet,  I  apprehend  that, 
according  to  the  principles  of  a  court  of  equity,  that 
circumstance  has  nothing  whatever  to  do  with  his  right 
to  determine  the  licence. 

And  as  the  answer  clearly  admits  that  the  breaches 
of  covenant  alleged  by  the  bill,  have  been  committed ; 
and  as  it  is  not  disputed  that  the  Plaintiff  has  exer- 
cised his  right  to  revoke  the  licence,  in  the  manner 
pointed  out  by  the  deed,  it  seems  to  me  to  follow,  as  a 
matter  of  course,  that  I  must  take  it  that  the  licence  is 
determmed  ;  and,  if  the  licence  is  determined,  it  cannot 
be  competent  to  the  former  licencees,  to  be  carrying 
on  the  business  as  if  the  licence  were  still  in  existence. 
And  my  opinion,  therefore,  is  that  the  injunction  that 
is  asked,  ought  to  be  granted. 
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THE  MARQUIS  OF  HERTFORD  v.  SUISSE.  ^        1845:  . 

4th  and  8tli 
Nov. 

i  HE   Defendant,  after  answering  the   original  bill, 

went  to   reside  abroad.     Subsequently,   the   Plaintiff  Mov^Sak 

amended  his  bill,  and,  in  August  1846,  served  the  sub-  Practice* 

poena  to  appear  to  and  answer  the  amended  bill,  on  the  Appearance. 

Defendant's  solicitor,  under  the  20th  General  Order  of  j^^^  appearance 

3d  April  1828  and   the  31st  General  Order  of  26fh  cannot  be  en- 
n  A  1.      ,o..«  teredfora  De- 

October  1842.  .  fendanttoan 

amended  bill. 
No  appearance  having  been  entered  for  the  Defen-  ""j*®'  ^j:?.^'*^ 

dant,  1845,  where  the 

subpcena  has 

Mr.  Schomherg^  on  the  4th  of  November  1845,  moved   ^^^  ^ixs  solici- 
for  leave  to  enter  an  appearance  for  the   Defendant  tor. 
under  the  29th  General  Order  of  the  8th  May  1846.  ^^^  -    flt^^^ 
He  admitted  that  the  case  was  not  within  the  words  of    '^      -^    ^^     ' 
that  Order,  but  submitted  thai  it  was  within  the  spirit '^*^^<>^^^''^'^'^ 
of  it  when  taken  in  connexion  with  the  26th  Order  of /•^^-^'"^-^^^ 
the  «ame  date. 

The  Vice-Chancellor f  after  having  conferred  with  the 
Master  of  the  Rolls  and  Vice-Chancellor  Wigram, 
held  that  the  case  was  omitted  to  be  provided  for  by 
the  last-mentioned  Orders,  and  refused  the  motion. 
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Nen  Orders  of 
May  1 845. 

Practice* 
Appearance. 

Where  the  sub- 
poena to  appear 
and  answer  had 
been  served  in 
August  1845, 
the  Court  re- 
fused to  allow 
an  appearance 
to  be  entered 
under  the  29th 
order  of  May 
1845,  on  a  mo- 
tion without 
notice. 


WALKER  V.  HURST. 

RICHARDS  V.  JAMES. 

INMAN  V.  HOLDEN. 

In  these  causes  the  subpoenas  to  appear  and  answer, 
had  been  served  in  July  and  August  1845,  and,  conse- 
quently, several  weeks  before  the  new  Orders  of  the 
8th  of  May  1845,  came  into  operation.  During  Mi- 
chaelmas Term  following,  applications  were  made  for 
leave  to  enter  appearances  for  the  Defendants  in  the 
causes,  under  the  20th  of  those  Orders. 

The  Vice-chancellor^  after  consulting  the  Master  of 
the  Rolls  and  VUe-Chancellor  Wigram,  refused  the 
applications,  and  said  that  either  new  subpoenas  must 
be  served,  or  the  applications  must  be  made  upon 
notice. 


The  motions  were  made  by  Mr.  Tillotson,  Mr.  Hislop 
Clarke  and  Mr.  Simons. 
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FELTHAM  v.  CLARKE.    ^  1845: 

15th  Nov. 


On  a  motion  made,  by  Mr.  Shapter^  for  leave  to  enter    Neto  Orders  of 
a  memorandum  of  the  service  of  a  copy  of  the  bill  in       ^p^  ^^^' 
this   cause,   under   the   24th   Order   of  26th    August    Service  of  ivpy 
1841,  it  appeared  that  the  bill  was  filed  on  the  11th  ^<^- 

of  June   1845,  and    that   the  copy  of  it  was  served  Memorandum 
on  the  16th  of  October  following,  and,  consequently,  of  serving;  copy 

not  within  twelve  weeks  from  the  filing  of  the  bill.  P»  B[\oMfe&  to 

°  be  entered 

afler  the  orders 
The  Vice-Chancellor  granted  the  motion,  saying  that  of  May  1845 
the  second  article  of  the  16th  Order  of  May  1846,  did  J^ontlkhS 
not  apply,  because  the  copy  of  the  bill  was  served  the  service 

before  the  day  on  which  the  Orders  of  May  came  into  J'^ould  have 
11  1  1       •  t        J        been  bad,  if 

operation,  and  that  what  was  good  prior  to  that  day,  made  after  tliose 

remained  so.  orders  took 

effect. 
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1845: 
27th  Not. 

Neto  Orders  of 

May  1845. 

Practice, 

Subfjcena  to 

rejoin. 
Dismissal, 

Replication 
filed  in  July 
1845;  in  No- 
vember follow- 
ing Defendant 
moved  to  dis- 
miss.    After 
notice  served, 
but  before 
motion  made, 
Plaintiff  filed 
subpoena  to 
rejoin. — Held 
that,  though  the 
replication  was 
filed  before  the 
new  orders  of 
May  1845,  took 
effect,  the  filing 
of  the  subpoena 
to  rejoin,  was 
a  nullity,  under 
the  93d  of  those 
orders ;  but  the 
Court  refused 
to  grant  the 
motion;  and 
ordered  a  fresh 
replication  to 
be  filed  without 
delay. 


LOVKLL  V.  BLEW* 


T 


On  the  atb  of  July  1844,  the  Plaintiff  filed  a  replica- 
tion without  serving  a  subpoena  to  rejoin.  On  the  10th 
of  November  1846,  the  Defendant  served  a  notice  of 
motion  to  dismiss,  for  the  13th.  On  the  12th,  the 
PlaintifiT  served  a  subpoena  to  rejoin. 

Mr.  Schomberg,  on  this  day,  moved  to  dismiss  pur- 
suant to  the  notice;  and  submitted  that  the  subpoena 
to  rejoin  was  a  nullity,  as  it  was  abolished  by  the  93d 
Order  of  May  1845 ;  and  that,  if  the  PlaintifiT  under- 
took to  speed,  publication  must  be  ordered  to  pass  on 
the  expiration  of  two  months  from  the  28th  of  October 
1845  ;  as,  under  the  new  Orders,  the  replication  must 
be  considered  to  have  been  filed  on  that  day. 

Mr.  Craigf  for  the  Plaintiff,  contended  that  all  the 
proceedings  in  the  suit,  must  be  regulated  by  the  old 
practice,  and  that  the  subpoena  to  rejoin  was  regular ; 
and  that  the  M.  R.  had  decided  that  the  93d  Order  of 
May  1845,  applied  only  to  cases  where  the  replication 
had  been  filed  since  the  new  Orders  of  that  date,  came 
into  operation. 

The  Vice-Chancellor  said  that  he  did  not  think  that 
the  M.  R.  could  have  so  decided;  as  the  93d  Order 
plainly  directed  that  no  subpoena  was  to  be  thereafter 
issued ;  and  that  it  was  wrong  to  issue  it  in  the  present 


•  Ex  relaiione. 
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case :  that  the  proper  course  was  to  file  a  fresh  replica-  1845. 

tion,  and  then  the  cause  would  proceed  according  to  the 
directions  pointed  out  by  the  new  Orders.  His  Honor 
refused  to  give  the  Defendants  their  costs  of  the  motion,  Blew. 

and  ordered  the  replication  to  be  filed  on  the  next  day. 


ROUTLEDGE  v.  GIBSON.   )  1845: 

T                                                                                              .  4*h  December. 

IN  this  case  replication  was  filed  on  the  4th  of  April  ^        ^ 

1845,  and  no  proceeding  in  the  cause  having  been  since  Practice. 

taken,  Ne^  Orders  of 


Mr.  SimimSy  for  the  Defendant,  moved,  before  Ftce- 
Chancellor  Wigram^  under  the  old  practice  as  it  existed 
prior  to  the  Orders  of  April  1828,  to  dismiss  the  bill  for 
want  of  prosecution. 

Mr.  Hubback  was  instructed  to  appear  for  the  Plain- 
tiff, and  to  undertake  to  speed  (a). 

His  Honor  refused  to  grant  the  motion,  but  ordered 
the  Plaintiff  to  file  a  firesh  replication. 

(a)  The  undertaking  to  speed  is  abolished  by  the  new 
Orders  of  May  1845. 


May  1845. 
DUmissaL 


END    or    PART    III.    VOL.    X!M. 
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BAILEY  V.  FORD.  ^, 

1  HE  object  of  this  suit  was  to  put  an  end  to  a  part- 
nership in  the  business  of  a  chemist  and  druggist,  which 
had  existed  between  the  parties  since  some  time  in  1839, 
and  was  intended  to  continue  for  twenty-one  years.  It 
appeared  that  the  partnership  was  insolvent|  and  that  its 
embarrassments  were  daily  increasing.  Under  those 
circumstances, 

Mr.  Bethell  and  Mr.  Stinton,  on  the  coming  in  of  the 
answer,  moved,  on  behalf  of  the  Plaintiff,  that  a  proper 
person  might  be  appointed  to  sell  the  business,  to  col- 
lect the  debts,  and  to  satisfy  the  demands  upon  the 
partnership^ 

Mr.  Prior,  for  the  Defendant,  said  that  the  Plaintiff 
was,  in  effect,  asking  the  Court  to  do  on  motion,  what 
could  not  be  done  except  at  the  hearing  of  the  cause, 
namely,  to  put  an  end  to  the  partnership.  Oliver  v. 
Hamilton  (a) ;  Chapman  v.  Beach  (b). 


1843: 

10th  Jane. 

^ s, ' 

Partnership 

Disiolutioum 

Motion. 

The  affairs  of  a 
partnership 
being  embar- 
rass^, and 
daily  growing 
worse,  the 
Court,  oil  mO' 
tion^  appointed 
a  person  to  sell 
the  business 
Bnd  wind  up 
the  affairs  of  the 
partnership* 


{a)  2  Anstr.  453. 
Vol.  XIII. 


(6)  I  Jac.  &  Walk.  594, 

M  M 


c 
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1843.  The  Vice-Chanccllor  : 

^  Although  the  general  rule  is  that  the  Couit  will  not 

^^  grants  on  motion^  that  relief  which  ought  to  be  granted 

Ford.  at  the  hearing,  yet  it  will  do  so  in  some  cases.     It 

appears  that  the  affairs  of  the  partnership  are  daily 
growing  worse,  and  there  is  no  reason  to  infer,  from  what 
is  stated  in  the  Defendant's  answer,  that  they  will  erer 
improve.  Under  those  circumstances,  I  shall  make  an 
order  in  the  terms  of  the  notice  of  motion. 


,843:  HUGHES  ».  EVANS. 

10th  June. 

,,     .  ;     ,     ,  John  EVANS  by  Us  will,  dated  the  6th  of  April 
JUiulUng  trust.  1     •     ,   ,.    .      .       \  .       it,,. 

jjffir  1824,  gave,  devised,  limited  and  appointed  all  his  mes* 

and  devisee,  suages,  lands,  hereditaments  and  premises,  both  free- 

Construction  ^^^^  ®°^  leasehold,  in  the  counties  of  Carnarvon  and 

Trust.  Anglesey,  and  all   his  other  real  estates  :   '^  Unto  my 

T    tAt^  •    d  ^^^  dutiful  and  respectful  nephew^  Evan  Evans,  attor* 

all  his  freehold  ney-at-law,  bis  heirs  and  assigns  for  ever,    upon  the 

estates  to  his  trusts  and  for  the  uses  following,  that  is  to  say,  in  tnist 

and  respectful  ^^^^  ^^  ^h^XX  and  will  permit  and  suffer  Miss  Jlfory 

nephew  E.  E.  Owen,  now  taking  care  of  my  house,  and  her  assigns, 

t  "'te"  'd  f  ^^  have,  possess  and  enjoy  the  messuage,  lands,  orchards 

the  uses  fol-    .  o^^d  plantations  called  Helen  Bank,  which  I  give  and 

lowing ;"  but  devise  to  her  for  and  during  the  term  of  her  natural  life. 

any  use  or  trust  ^  ^^  hereby  direct  that  they,  the  said  Evan  Evans  and 

except  as  to  Mary  Owen,  shall  and  may  live  in  my  dwelling-house 

one  of  his  -    ^j^   ^  j.  Carnarvon  •,  as  long  as  they  shall  think 

estates — Held,  '  ®  ^ 

from  the  con-  ^  ^,  ,        ,    , ,  . 

text  of  the  will  ^^^  ^^^  ^  leasehold  house. 

and  a  codicil 

thereto,  that  there  was  no  resulting  trust  in  favour  of  his  son  and 

heir,  as  to  any  part  of  his  estates. 
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prudent,  and  have  the  use  of  the  furniture  therein ;  the 
said  Evan  Evans  having  the  exclusive  and  separate  use 
of  all  the  oflFices :  but,  if  they  think  it  more  to  their 
advantage  to  go  to  separate  lodgings,  that  they  may  set 
the  house,  ready  furnishedi  for  their  joint  benefit,  for 
two  years ;  then  they  may  sell  the  household  furniture 
and  all  effects  therein,  for  their  joint  benefit,  except  the 
law  and  other  books,  which  I  give  to  him,  the  said 
Evan  Evans,  alone.  /  hereby  direct  the  said  Evan 
Evans,  his  heirs,  executors  or  administrators,  to  pay  to 
her,  the  said  Mary  Owen,  for  and  during  the  term  of 
her  natural  life,  as  a  compensation  for  the  great  care 
she  has  taken  of  my  house  and  attention  to  my  person 
during  illness,  over  and  above  the  befoi'e  mentioned  de- 
vise and  bequests,  the  sum  of  50  /.  per  annum  out  of  the 
rents  of  my  real  estates  or  the  profits  of  my  quarries  at 
Cilffuyn  and  Cfndu.  I  hereby  also  direct  him,  the  said 
Evan  Evans,  to  pay  to  the  son  and  two  daughters  of  my 
sister  Ann,  the  sum  of  100  L  each,  from  and  out  of  my 
real  estates  or  the  profits  of  my  quarries.  I  give  and 
bequeath  unto  him,  the  said  Evan  Evans,  all  my  inte- 
rest in  the  quarries  at  Cilffuyn  and  Cefndu :  and  I  give 
and  bequeath  unto  him,  the  said  Evan  Evaiis,  all  the 
rest,  residue  and  remainder  of  my  personal  estate  and 
effects,  of  what  nature  or  kind  soever  and  wheresoever 
to  be  found  at  the  time  of  my  death,  subject  to  the  pay- 
ment of  my  just  debts,  funeral  expenses,  and  the  pro- 
bate of  this  my  will :  and,  in  case  of  any  deficiency  in 
payment  of  my  just  debts  out  of  my  personal  estate  as 
aforesaid,  then  I  direct  him  the  said  Evan  Evans,  his 
heirs  and  assigns,  to  sell  my  real  estate  in  the  county  of 
Anglesey,  and  detached  parts  of  my  estates  in  the  county 
of  Carnarvon,  reseiTing  my  Treflan  estate  purchased 
from  Sir  Wathin  Williams  Wynne  and  also  Helen  Bank, 
to  and  for  the  uses  hereinbefore  mentioned.  1  recom- 
mm2 
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mend  the  porobafied  commoDs  to  be  first  soldy  if  neces- 
sary :  and  I  do  hereby  nominate  and  appoint  him,  the 
said  JSkan  Enans^  and  Mary  Oweth  executor  and  enctt* 
trix  of  this  my  last  will  and  testament  /  kav^  tktil 
most  unduHful  wn  mprwidedfor,  for  Ms  most  mfamous 
conduct  to  me  upon  all  occasions,  which  I  do  as  a  public 
example  to  all  other  undutiful  children.  I  give  and 
devise  unto  him,  the  said  £mn  JEoanSf  his  heirs  and 
asaignsp  all  such  freehold  estates  in  fee  as  I  am  now 
entitled  to  in  trust  for  any  person  or  persons,  to  enable 
him,  the  said  Evan  JEvans,  his  heirs  and  assigns^  to 
assign  over  such  my  estate  and  interest  as  the  person  or 
persons  entitled  thereto  may  direct  and  appoint." 


The  testator,  by  a  codicil  dated  the  12th  of  September 
1824>  gave  a  messuage  and  lands  in  the  county  of  Car^ 
narvon,  which  he  had  then  lately  purchasedi  to  his 
nephew,  Evan  Evans,  his  heirs  and  assigns,  for  ever. 


He  made  another  codicil,  dated  the  12th  of  June  1827, 
in  the  following  words :  **  Whereas  my  unfortunate  son 
is  confined  in  a  lunatic  asylum  for  a  second  time  and 
not  likely  ever  to  be  fit  or  safe  to  be  set  at  liberty,  /,  there^ 
fore,  do,  hereby,  order  and  direct  that  my  nephew  and 
executor  of  my  last  mill  and  testament,  Evan  Evans,  his 
heirs,  executors  or  administrators,  shall  and  do  support 
my  son  in  any  asylum  he  may  be  placed  at  during  the 
term  of  his  natural  life ;  but  if,  contrary  to  expectation, 
he  should  be  set  at  Uberty,  /  direct  the  said  Evan  Evans, 
his  heirs,  executors  or  administrators,  to  allow  to  him,  my 
said  son,  the  sum  of  one  guinea  per  week,  for  maintenance, 
and  20/.  per  annum»  for  clothings  provided  he  does  not 
come  into  the  counties  of  Carnarvon  or  Anglesey ;  and 
also,  particularly^  that  he  has  no  intercourse  whatever 
with  that  infamous  girl,  Sally ;  for,  if  he  has,  in  any 
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nifltance»  any  intercouree  or  oommunicatioD  with  her, 
the  laBtHnentioned  allowances  are  to  for  eTer  cease.  And, 
to  show  my  determination  that  my  son  U  never  to  enjoy 
one  acre  of  my  real  eeiaie,  I  do  hereby  direct  that,  if  the 
said  Evan  Evans  is  ever  persnaded,  by  any  person  or 
persons,  to  give  up  any  part  of  my  real  estate,  I  hereby 
annul  all  my  devises  to  the  said  JEIvan  Evane ;  and  I  give 
and  devise  all  my  real  estate  to  EtlU  Griffith^  son  of  my 
sister  Ami,  his  heirs  and  assigns  for  even  I  give  and 
devise  my  new  dwelling-house,  with  the  appurtenances, 
now  building  in  Caemaesglae,  unto  Miss  Mary  Owen 
and  her  assigns,  for  and  during  the  term  of  her  natural 
life,  and,  from  and  immediately  after  her  death,  I  give 
and  devise  the  same  to  the  said  Evan  Evans,  his  heirs 
and  assigns  for  ever.  I  give  and  bequeath,  to  the  son 
and  two  daughters  of  my  sister  Ann,  the  sum  of  200  /• 
each.  /  recommend,  to  the  said  Evan  Evans,  to  get  the 
eldest  son  of  his  sister,  the  wife  of  Owen  Owens,  well  edu- 
cated and  brought  up  to  the  law.  In  every  other  respect 
I  do  hereby  confirm  my  last  will  and  testament.'* 


1843. 


HuenBs 

V. 

Evan*. 


As  the  testator  had  devised  all  the  freehold  estates 
which  he  was  seised  of  or  entitled  to  at  the  date  of  his 
will,  to  his  nephew  :  '^  upon  the  trusts  and  for  the  uses 
following/'  but  had  declared  no  trust  or  use  of  any  part  of 
them,  except  bis  messuage,  lands  &c.  called  Helen  Bank, 
the  question  was  whether  there  was  not  a  resulting  trust 
for  his  son  and  heir,  as  to  all  his  estates,  subject,  with 
respect  to  the  messuage,  lands  &c.  at  Helen  Bank,  to 
the  life  interest  of  Mary  Owen  therein  under  the  will. 


Mr.  Wakefield,  Mr.  Bethell,  Mr.  Stuart,  Mr.  Koe,  Mr. 
Anderdon,  Mr.  Renshaw  and  Mr.  Tillotson,  for  the  Plain- 
tiflfs  and  some  of  the  Defendants,  whose  interest  it  was 
to  contend  that  there  was  no  resulting  trust,  said  that  it 

M  M  3 
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1843.  was  apparent^  on  the  face  of  the  will  and  codicils^  that 

the  testator  intended  to  benefit  Evan  Evans,  whom  he 
spoke  of  in  terms  of  favour  and  affection,  and  to  dis- 


Hughes 


Evans  inherit  his  son,  with  whom  he  expressed  himself  to  be 
greatly  offended :  that  the  testator,  by  his  second  codicil, 
bad  made  a  provision  for  his  son,  and  had  imposed  it 
as  a  personal  burden  on  his  nephew,  to  whom  he  had 
devised  his  real  estates ;  which  was  a  further  indication 
that  he  intended  his  nephew  to  take  the  property  given 
to  him,  beneficially  and  absolutely  :  that,  consequendy, 
there  was  sufficient,  in  the  will  and  codicils,  to  rebnt  any 
resulting  trust  in  favour  of  the  son  and  heir :  that  the 
words :  ''  upon  the  trusts  and  for  the  uses  following," 
meant  nothing  more  than :  "subject  to  the  trusts  and  uses 
following."  Kingv. Denison{a)'f  Comngham^.MeUi$h{h); 
North  V.  Compton  (c) ;  Dawson  v.  Clark  (d) ;  Mill  v. 
The  Bishop  of  London  (e). 

Mr.  Wood,  for  the  testator's  son  and  heir,  said  that, 
when  an  estate  was  devised  subject  to  certain  charges, 
the  devisee  took  the  estate  beneficially,  subject  to  the 
charges  :  but  where,  as  in  the  present  case,  it  was  de- 
vised upon  certain  trusts,  the  devisee  was  a  trustee,  for 
the  heir,  of  so  much  of  the  estate  as  was  not  required 
for  the  purposes  of  the  trusts ;  and  that  Kify  v.  Denison 
supported  that  proposition :  that  the  testator  had  given 
a  certain  part  of  his  estates  to  his  nephew  beneficially, 
which  circumstance  not  only  did  not  tend  to  rebut  the 
resulting  trust  as  to  the  rest  of  his  estates,  but  was 
strongly  in  favour  of  it :  that  the  testator,  when  he  made 

(a)  1  Ves.  k  Beam.  260.  (d)  15  Ves,  409,  and  18 
See  27a  &  273.  Ves.  247. 

(b)  Prec.Ch.  31,  (e)  1  Atk.  6i8. 

(c)  1  Ch.  Ca,  196. 
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his  will,  might  have  intended  to  declare  trusts,  by  a  1843 

codieil,  which  would  have  exhausted  the  whole  bene- 
ficial interest  in  the  estates  devised,  by  his  will,  to  hiis 
nephew ;  and  that^  he  had  done  so,  partially ;  for,  by  Evans. 
his  second  codicil,  he  had  given  fifty  guineas  a  year  to 
his  son :  that  Coningham  v.  Melluh  was  contrary  to  all 
the  cases  that  had  been  since  decided  on  the  subject  of 
resultuig  trusts ;  and  that  there  was  nothing,  in  the  will, 
to  raise  a  necessary  implication  that  the  testator  intended 
his  nephew  to  take  the  whole  of  the  beneficial  interest  in 
the  estates  comprised  in  his  will,  that  was  undisposed 
of;  and  that  nothing  but  express  declaration  or  neces- 
sary implication  was  sufficient  to  rebut  the  resulting 
trust  for  the  heir.  Johnson  v.  Telford  {f);  Randall  v. 
Bookeyig);  Kellett  v.  Kelleii{h);  and  TregonweU  v. 
Sydenham  (i). 

The  Vice-Chancellor  : 

Upon  consideration  of  the  whole  of  the  will,  I  am 
of  opinion  that  the  heir  is  excluded  from  taking  any 
thing  by  virtue  of  a  resulting  trust ;  and  that,  subject 
to  the  devise  in  favour  of  Miss  Owen,  the  testator  in- 
tended his  nephew,  Evan  Evans,  to  take  the  whole  of 
his  estates,  beneficially. 

I  infer,  from  the  will,  that  the  testator  was  an  attorney ; 
for,  though  there  is  some  confusion,  there  is,  also,  some 
propriety  of  language  in  it. 

In  disposing  of  his  real  estates,  he  uses  the  words : 
''  give  and  devise ; "  and  in  disposing  of  his  personal 
estate,  he  uses  the  terms :  "  give  and  bequeath." 

(/)  1  Russ.  &  Myl.  344.  {h)  3  Dow,  248. 

(g)  2  Vern.  425,  and  P^ec.  (t)  Ibid.  194. 

Ch.  162. 
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First  he  gi?e8  and  devises,  and,  by  virtue  of  ike 
powers  contained  in  the  several  conveyances  ofaiidi 
parts  of  his  estates  as  bad  been  conveyed  to  hkn,  he 
appoints  all  his  freehold  and  leasehold  estates,  to  hiii 
most  respectful  and  dutiful  nephew,  Eton  Bvaas,  his 
heirs  and  assigns  for  ever:  "  upon  the  trusts  and  for 
the  uses  following  (that  is  to  say)  in  trust  that  he 
shall  and  will  permit  and  suffer  Miss  Mary  Owai  and 
her  assigns,  to  have,  possess  and  enjoy  the  niessua(;^> 
lands,  orchards  and  plantations,  called  Hibm  Bank} 
which  I  give  and  devise  to  her  for  and  daring  the  term 
of  her  natural  life/^  In  this  part  of  his  will  the  testator 
has  used  superfluous  Words ;  for  he  first  makes  what^ 
in  terms,  is  a  declaration  of  trust,  but,  in  fact,  is  a  limi- 
tation of  a  use,  as  to  a  portion  of  his  estates,  in  fovour 
of  Miss  Often ;  and  then  he  makes  a  direct  devise,  of 
that  portion,  to  her,  for  her  life.  He  then  directs  that 
his  nephew  and  Miss  Otcen  shall  live  in  his  dwelling- 
bouse  in  the  town  of  Carnarvon  as  long  as  they  shall 
think  prudent,  and  have  the  use  of  the  furniture  therein ; 
but,  if  they  shall  think  it  more  to  their  advantage  to  go 
to  separate  lodgings,  that  they  may  set  the  house,  ready 
fomished,  for  their  joint  benefit,  for  two  years,  and  then 
sell  the  furniture  and  effects  therein  for  their  joint  bene- 
fit, except  the  law  books,  which  he  gives  to  his  nephew 
alone.  In  this  part  of  the  will,  there  is  neither  a  decla- 
retion  of  trust  nor  a  limitation  of  a  use ;  for  it  refers  to 
leasehold  and  pure  personal  property. 

The  testator  then  proceeds :  "  I  hereby  direct  the 
»aid  Evan  JEvans,  his  heirs,  executors  or  administra- 
tor?, to  pay,  to  the  said  Mary  Owtn^  for  and  during 
the  term  of  her  natural  life,  as  a  compensation  for  the 
great  care  she  has  taken  of  my  house  and  attention  to 
my  person  during  illness,  over  and  above  the  before^ 
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meiitionecl  dtvUe  and  bequesi  ''-^(thene  last  words  show 
bow  accurate  the  testator  was;  for,  ib  the  previous  part 
of  his  will,  he  had  made  a  devise  as  well  as  a  bequest, 
to  Miss  Otoen), — '^  the  sum  of  60  Z.  per  annum,  out  of 
the  rents  of  my  real  estates,  or  the  profits  of  my  quarries 
at  CUffUiifn  and  Cefndu :  I  hereby  also  direct  him,  the 
said  Evan  Evanv,  to  pay,  to  the  sou  and  two  daughters 
of  my  sister  Ann,  the  sum  of  lOO  /.  each»  from  and  out 
of  my  real  estates  or  the  profits  of  my  quarries."  There 
the  direction  is  to  Evan  JEham,  his  heirs,  executors  or 
administrators,  to  pay  the  annuity  of  60  L  and  the  two 
sums  of  100  L  each ;  and  be  gives  him  and  them  the 
option  to  pay  those  sums  either  out  of  the  rents  of  his 
real  estates^  or  out  of  the  profits  of  his  quarries;  which 
implies  that  Evan  Evans  was  to  have  the  rents  of  his 
real  estates^  as  well  as  the  profits  of  his  quarries,  which 
he  gives  to  him  in  the  very  next  sentence. 


i843. 
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The  testator  then  says :  ^^  And  I  give  and  bequeath 
tinto  him,  the  said  Evan  Evans,  all  the  rest,  residue 
and  remainder  of  my  personal  estate  and  effects,  of 
what  nature  or  kind  soever  and  wheresoever  to  be 
found  at  the  time  of  my  death,  subject  to  the  payment 
of  my  just  debts,  funeral  expenses,  and  the  probate  of 
this  my  will/'  And  then,  in  case  of  any  deficiency  ia 
payment  of  his  debts  out  of  his  personal  estate,  he  di-« 
rects  JEvan  Evans,  his  heirs  and  assigns,  to  sell  his  real 
estate  in  the  county  of  Anglesey^  and  the  detached  parts 
of  his  estates  in  the  county  of  Carnarvon,  reserving 
his  Trejlan  estate,  purchased  from  Sir  Wathin  WilUams 
Wymi,  and  also  Helen  Bank,  to  and  for  the  uses  there- 
inbefore mentioned.  Now  who  was  to  reserve  the 
estates  that  were  not  to  be  sold  7  Why  Evan  Evans, 
the  party  to  whom  they  were  given ;  and  he  was  to  re** 
serve  them :  ^*  to  and  for  the  uses  hcrt*inbefoie  men-^ 
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tioned/'  The  truth  is  that  no  use  had  been  before 
declaredi  except^  with  respect  to  Hekn  Bank,  for  the 
life  of  Miss  Owen. 

Then,  after  recommending  the  purchased  commons 
to  be  first  sold,  if  necessary,  and  appointing  Miss  Otoen 
and  Evan  Evan$  the  executrix  and  executor  of  his  will, 
comes  the  clause  declaring  that  he  left  his  roost  undu* 
tiful  son  unprovided  for,  for  the  reason  which  he  men* 
tiobs*  I  admit  that  that  clause  would  not,  of  itself, 
prevent  the  heir  from  taking  the  real  estates  by  descent : 
but,  as  the  testator  has,  in  the  preceding  part  of  his 
will,  given  his  real  estates  away  from  his  heir,  it  is, 
surely,  to  be  taken  into  consideration  when  we  have  to 
determine  what  was  his  intention  in  making  that  pre- 
vious gift.  And  as  the  testator  has  given  all  his  real 
estates  to  Evan  Evems,  in  the  first  instance,  with  a 
declaration  of  use,  as  to  a  certain  part  of  them,  for  ifary 
Owen,  for  her  life ;  and  has  directed  Evan  Evans  and 
his  heirs  to  pay  certain  sums  out  of  the  rents  of  those 
estates,  and  to  sell  a  portion  of  them  in  case  his  personal 
estate  should  be  insufficient  to  pay  his  debts,  and  to 
reserve  the  remainder  for  the  uses  thereinbefore  meiif* 
tioned  ;  and  as  he  has  further  declared  that  he  left  his 
son  and  heir  unprovided  for,  my  opinion  is  that  he 
intended  the  gift  to  Evan  Evans  to  be  a  beneficial 
gift. 

The  testator  concludes  his  will  by  making  an  express 
devise,  to  Evan  Evans,  of  all  the  freehokl  estates  in  fee 
to  which  he  might  be  entitled  in  trust  for  any  person  or 
persons,  to  enable  him  to  assign  over  the  same,  as  the 
person  or  persons  entitled  thereto  might  direct  or  ap- 
point. That  devise  affords  some  slight  inference  that 
he  intended  Evan  Evans  to  take  beneficially,  under  the 
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prior  gift^  all  the  other  real  estates  of  which  he  was  1843. 

seised.  It  was  iaeerted  with  a  view  to  prevent  any 
misconception  as  to  the  effect  which  he  meant  the  prior 
gift  to  have. 


Nothing  tarns  on  the  first  codicil;  bat  the  second 
affords  very  strong,  if  not  conclusive  evidence,  that  the 
testator  intended  Evan  Evans  to  take,  for  his  own 
benefit,  the  estates  devised  by  the  will.  He  directs  that 
his  nephew  And  the  executor  of  his  last  will  and  testa^ 
ment,  Evan  Evans,  his  heirs,  executors  or  adminis* 
trators,  shall  support  his  son  (who,  it  seems,  was  then 
under  confinement  as  a  lunatic)  in  any  asylum  in  which 
he  might  be  placed  during  the  term  of  his  natural  life ; 
but,  if  his  son  should  be  set  at  liberty,  then  that.  Evan 
Evans,  his  heirs,  executors  or  administrators,  shall  allow 
him  the  sum  of  one  guinea  per  week,  for  maintenance, 
and  20/.  per  annum,  for  clothing,  on  certain  condi* 
tions.  Those  directions  were  given,  unquestionably, 
with  reference  to  the  will  and  to  what  had  passed  under 
it  They  impose  a  charge  on  Evan  Evans,  personally, 
in  respect  of  the  property  devised  to  him  by  the  will ; 
and,  therefore,  show,  of  themselves,  that  what  was 
given  to  him  by  the  will,  was  given  beneficially. 

The  testator  then,  in  case  Evan  Evans  should  be 
persuaded  to  give  up  any  part  of  his  estates  (which 
implies  that  he  might  give  up  the  whole),  annuls  all  his 
devises  to  him,  the  said  Evan  Evans,  and  gives  all  his 
estates  to  the  son  of  his  sister  Ann :  in  other  words,  he 
annuls  all  the  devises  which  he  had  made  to  Evan 
Evans,  and  substitutes  another  taker  in  his  place; 
which  seems  to  me  to  remove  any  doubt  that  otherwise 
might  have  existed  as  to  the  testator's  intention  to 
benefit  Evan  Evans. 
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He  then  devises  a  house  to  Mary  Owen  for  her  lifei 
and,  after  her  death,  to  Evan  Evans  and  his  heirs  ;  and 
coneludes  by  recommending  Evan  Evans  to  get  the 
eldest  son  of  his  sister,  the  wife  of  Owen  Owens,  well 
educated  and  brought  up  to  the  law :  and,  so  far  as  any 
obhgation  was  thereby  imposed  <m  Evam  Evans,  it  was 
imposed  in  respect  of  the  property  previously  devised 
to  him* 


In  my  opinion  this  codicil  shows  that  the  Witerpreta^ 
Uon  which  the  testator  put  upon  his  own  will,  was  that 
he  had  thereby  disposed  of  all  his  real  estates  in  lavour 
of  Evan  Evans,  except  that  he  had  given  Helen  Bank 
to  Meury  Owen  for  her  life;  and,  consequently,  the  heir 
is  excluded  by  express  devise. 
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COTTERELL  v.  HOMER* 


/ 


JdY  indentures  of  lease  and  release,  dated  the  4th  and 
6tb  of  August  1816,  Tamar  Homer,  in  contemplation  of 
her  marriage  with  Bameii  HuUon,  conveyed  a  house 
and  piece  of  land,  of  which  she  was  teisedinfee,  unto  and 
to  the  use  of  Thomas  and  James  Homer,  their  heirs  and 
assigns,  in  trust,  from  time  to  time  during  her  life,  to 
pay  the  rents  and  profits  to  such  person  or  persons  as 
she,  notwithstanding   her   coverture,  should,  by  her 


By  a  marriage 
settlement,  an 
esfatCy  the  pro* 

perty  of  the  wife,  was  limited,  in  default  of  diildren  of  the  wife, 
to  trustees  in  trust  to  sell  and  divide  the  proceeds  amongst  the 
brothers  and  sisters  of  the  wife.  The  husband  agreed  to  sell  the 
estate ;  and  he  and  his  wife  joined  in  conveying  it,  to  the  pur- 
chaser, by  deed  and  fine,  'ihe  wife  died  without  issue. — Held 
that  the  limitation  in  favour  of  her  brothers  and  sisters,  was  volun- 
tary, and,  therefore,  void  as  against  the  purchaser, 
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will*,  appoint,  to  the  ifitent  that  the  same  might  not  be  1843. 

at  the  disposal  of,  or  subject  to  the  control«  debts,  or 

eogagements  of  B,  Hinion,  her  then  intended  husband, 

but  only  at  her  own  sole  and  separate  disposal ;  and,  in         fl^^JjgR 

defiftuU  of  and  until  such  appointment,  to  her  proper 

hands :  or,  otherwise,  to  permit  her  to  receive  the  same 

for  her  separate  use ;  and  upon  further  trust  to  dispose 

of  the  house  and  land  unto  such  person  or  persons,  and 

for  such  estate  or  estates,  and  in  such  manner  as  she, 

notwithstanding  her  coverture,  by  her  will  or  any  writ- 

ii^  purportbg  to  be  her  will,  should  appoint ;  and,  in 

default  of  such  appointment,  to  and  amongst  such  of 

her  childrea  as  should  he  living  at  her  decease,  share 

and  share  alike,  and  their  heirs;  bat,  in  case  there 

should  be  no  such  child,  and  no  previous  disposition 

made  thereof,  then  to  Barnett  Hinton  for  his  life,  and» 

after  his  decease,  upon  trust  that  the  house  and  land 

should  be  sold  by  Thomas  and  James  Homer ^  and  the 

money  arising  therefrom  be  divided  equally  amongst 

the  broiher$  and  sisters  of  Tamar  Homer  then  living  and 

the  issue  of  such  of  them  as  should  be  dead. 

By  an  indenture  dated  the  12th  of  January  1827,  B. 
Hinton  and  Tamar  h\%  wife,  in  consideration  of  150/. 
lent  to  them  by  Joseph  Harper^  demised  the  house 
and  land,  to  Harper^  for  one  thousand  years,  sub- 
ject to  redemption  on  payment  by  Hinton  and  his 
wife,  or  either  of  them,  their  or  either  of  their  heirs, 
executors  or  administrators,  of  150  /.  with  interest :  and 
Hinton^  for  himself  and  his  heirs,  and  for  his  wife,  cove- 
nanted, with  Harper,  that  he  and  his  wife  (she  thereby 
consenting)  or  her  heirs,  would  levy  a  fine  sur  conuzance 
de  droit  come  ceo  Sfc.  with  proclamations,  of  the  house 
and  land,  to  the  use  of  Harper;  his  executors  &c.,  for 

*  Sie  in  brief. 
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the  term  of  one  thousand  years,  but  subject  to  the  pro- 
viso for  redemption,  and  subject  thereto,  and  the  reyer- 
sion,  equity  of  redemption  and  inheritance  depending 
thereon*,  to  the  use  of  B,  Hinian,  his  heirs  and  assigns : 
and,  not  kmg  afterwards,  a  fine  was  levied  in  parsnance 
of  that  covenant 


By  an  indenture  of  the  11th  of  March  1828,  Hinian, 
for  himself,  his  heirs,  executors  &c.,  covenantedp  with 
Harper,  his  executors  &c.,  that  the  house  and  land 
should,  during  the  term  of  one  thousand  years,  stand 
charged  with  the  sum  of  300/.  then  lent  to  him  by 
Harper,  with  lawful  interest  for  the  same,  as  well  as 
with  the  150  /•  and  the  interest  thereof. 

In  November  1828,  the  Plaintiff  paid  the  450  2.  to 
Harper;  and,  in  consideration  thereof,  Hinion  and  his 
wife,  by  an  indenture,  dated  the  7th  of  that  month, 
assigned  the  house  and  land,  to  the  Plaintiff,  for  the 
residue  of  the  term,  subject  to  redemption,  on  payment 
by  Hinton  and  bis  wife,  their  heirs,  executors,  adminis- 
trators or  assigns,  to  the  Plaintiff,  his  executors  &c^ 
of  the  450  /.  with  legal  interest. 

By  indentures  of  lease  and  release  of  the  16th  and 
17th  of  October  1829,  made  between  Hinian  and  his 
wife  of  the  one  part  and  the  Plaintiff  of  the  other  part, 
after  reciting  that  the  Plaintiff  had  contracted  with 
Hiiitan,  for  the  purchase  of  the  fee  simple  of  the  house 
and  land,  at  the  sum  of  570  L  including  the  principal 
and  interest  due  on  the  mortgi^e  to  the  Plaintiff,  Hintan 
and  his  wife,  in  consideration  of  the  570/.  paid  to  him 
by  the  Plaintiff,  conveyed  the  house  and  land  to  the 
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Plainttffi  bis  heirs  and  assigns,  freed  from  all  equity  of 
redemption  whatsoever;  and  Hinton,  for  himself  and 
his  wife  (she  consenting  thereto)  covenanted,  with  the 
Plaintiff,  that  he  and  his  wife  would  levy  a  fine  sur 
conuzance  de  droit  come  ceo  Sfc.  with  proclamaticms,  of 
the  house  and  land,  to  the  use  of  the  Plaintiff,  his  heirs 
and  assigns:  and,  in  Michaelmas  Term  in  the  10th  of 
Geo.  4th,  a  fine  was  levied  accordingly. 

Mrs.  HifUon  died  in  July  1837,  without  having  had 
any  issue,  and  her  husband  died  in  February  following. 

Mrs.  Hinton  left  a  sister  and  several  brothers,  of  whom 
James  and  Thomas  Homer ^  the  trustees  of  the  settlement, 
were  two,  her  surviving. 

James  and  Thomas  Homer  having  brought  an  eject- 
ment, for  the  house  and  land,  against  the  Plaintiff^s 
tenant,  the  bill  was  filed  against  them  and  their  brothers 
and  sister,  charging  that  cdl  the  limitations  in  the  settle- 
ment^  tohich  were  subsequent  to  the  limitation  to  Hinton 
for  his  Ufa,  were  voluntary  and  void  as  against  the  Plain- 
tiff,  the  purchaser  of  the  house  and  land  ;  and  praying 
for  a  declaration  to  that  effect,  and  that  James  and 
ThomcLs  Homer  might  be  decreed  to  convey  the  house 
and  land,  to  the  Plaintiff  or  as  he  should  direct,  and  that 
the  ejectment  might  be  stayed. 

James  2jA  Thomas  Homer,  hy  their  answer,  submitted 
that  the  limitations  in  the  settlement  subsequent  to  the 
limitation  in  favour  of  Hinton,  were  not  voluntary  and 
void  as  against  the  Plaintiff,  and  that  notwithstanding 
the  conveyances  and  fines  mentioned  in  the  bill,  the 
legal  estate  in  the  house  and  land,  was  vested  in  them 
in  trust  to  sell,  and  to  divide  the  proceeds  amongst 
themselves  and  the  other  Defendants. 
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^    '^j^»    .        F'fst  he  gi?e8  and  devises,  and,  by  virtue  of  Ae* 
II  uouw        P^®'*  contained  in  the  several  conveyances  ofsuefa 
^^  parts  of  bis  estates  as  bad  been  conveyed  to  bim,  he 

EvAMs.  appoints  all  his  freehold  and  leasehold  estates,  to  his 
most  respectful  and  dutiful  nephew,  Euan  Evatu,  his 
heirs  and  assigns  for  ever:  <'  upon  the  trusts  and  for 
the  uses  following  (that  b  to  say)  in  trust  that  be: 
shall  and  will  permit  and  suffer  Miss  Mary  Owen  and 
her  assigns,  to  have,  possess  and  enjoy  the  messuage^ 
lands,  orchards  and  plantations,  called  Hitm  Bamk\ 
which  I  give  and  devise  to  her  for  and  during  the  term 
of  her  natural  life/'  In  this  part  of  his  will  tbe  testator 
has  used  superfluous  wotds ;  for  he  first  makes  what^ 
in  terms,  is  a  declaration  of  trust,  but,  in  fact,  is  alimi«» 
tation  of  a  use,  as  to  a  portion  of  his  estates,  in  fiivour 
of  Miss  Oieen ;  and  then  he  makes  a  direct  devise,  of 
that  portion,  to  her,  for  her  life.  He  then  directs  that 
his  nephew  and  Miss  Owen  shall  live  in  his  dwelling* 
house  in  the  town  of  Camarjxm  as  loi^  as  they  shall 
think  prudent,  and  have  the  use  of  the  furniture  dierem; 
but,  if  they  shall  think  it  more  to  their  advantage  to  go 
to  separate  lodgings,  that  they  may  set  the  house,  ready 
Aimished,  for  their  joint  benefit,  for  two  years,  and  then 
sell  the  furniture  and  effects  therein  for  their  joint  bene* 
fit,  except  the  law  books,  which  he  gives  to  his  nephew 
alone.  In  this  part  of  the  will^  there  is  neither  a  decla- 
ration of  trust  nor  a  limitation  of  a  use ;  for  it  refers  U> 
leasehold  and  pure  personal  pix)perty. 

The  testator  then  proceeds:  "  I  hereby  direct  the 
said  Evan  JEvans,  his  heirs,  executors  or  administra- 
torp,  to  pay,  to  the  said  Mary  Oiven,  for  and  during 
the  term  of  her  natural  life,  as  a  compensation  for  the 
great  care  she  has  taken  of  my  house  and  attention  to 
my  person  during  illness,  over  and  above  the  before^ 
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meiitionecl  detnse  and  bequesi  ''-^(these  last  words  show 
1m)w  accurate  the  testator  was;  for,  ia  the  previous  part 
of  his  will)  he  had  made  a  devise  as  well  as  a  bequest 
to  Miss  Owen), — **  the  sum  of  60 1  per  annum,  out  of 
the  rents  of  my  real  estates,  or  the  profits  of  my  quarries 
at  CilffUifn  and  Cefndu :  I  hereby  also  direct  him,  the 
said  Enan  Evanv,  to  pay,  to  the  son  and  two  daughters 
of  my  sister  Ann,  the  sum  of  100  /.  each»  from  and  out 
of  my  real  estates  or  the  profits  of  my  quarries."  There 
the  direction  is  to  Evan  JEpam,  his  heirs,  executors  or 
administrators,  to  pay  the  annuity  of  50  2.  and  the  two 
sums  of  100 2.  each;  and  he  gives  him  and  them  the 
option  to  pay  those  sums  either  out  of  the  rents  of  his 
real  estates,  or  out  of  the  profits  of  his  quarries;  which 
implies  that  Evan  Evans  was  to  have  the  rents  of  hia 
real  estates,  as  well  as  the  profits  of  his  quarries,  which 
he  gives  to  him  in  the  very  next  sentence. 
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The  testator  then  says :  '^  And  I  give  and  bequeath 
unto  him,  the  said  Evan  Evans,  all  the  rest,  residue 
and  remainder  of  my  personal  estate  and  effects,  of 
what  nature  or  kind  soever  and  wheresoever  to  be 
found  at  the  time  of  my  death,  subject  to  the  payment 
of  my  just  debtSy  funeral  expenses,  and  the  probate  of 
this  my  will/'  And  tben^  in  case  of  any  deficiency  in 
payment  of  his  debts  out  of  his  personal  estate,  he  di-^ 
rects  Evan  Evans,  his  heirs  and  assigns,  to  sell  his  real 
estate  in  the  county  of  Anglesey ,  and  the  detached  parts 
of  his  estates  in  the  county  of  Carnarvon,  reserving 
his  Trejlan  estate,  purchased  from  Sir  Wathin  WilUams 
Wynn,  and  also  Helen  Dank,  to  and  for  the  uses  there- 
inbefore mentioned.  Now  who  was  to  reserve  the 
estates  that  were  not  to  be  sold  ?  Why  Evan  Evans, 
the  party  to  whom  they  were  given ;  and  he  was  to  re** 
serve  them :  ^*  to  and  for  the  uses  hcreinbefoie  men* 
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The  Vicb-Changellor  : 

There  i»  too  much  subtlety  in  the  distinction  that  ha9 
been  made  between  the  contract  and  the  conveyance.^ 

The  law  enables  a  married  woman  to  dispose  of  the 
inheritance  of  her  estate,  either  by  levying  a  fine  or  by 
suffering  a  recovery  of  it.  By  adopting  either  of  those 
two  modes  of  assurance,  she  has  as  full  dominion  over 
her  property,  as  she  would  have  had  if  she  had  been  a 
ftme  sole :  in  fact  she  becomes,  gtuisi,  B,feme  sole  with 
respect  to  it.  And  when  she  joins  with  her  husband  in 
levying  a  fine,  in  pursuance  of  a  contract  entered  into  by 
bim,  she  must  be  taken  to  have  been  an  actor  from  the 
commencement  of  the  transaction  ;  and,  consequently, 
the  contract  becomes  as  much  her  act  as  the  act  of  her 
husband. 

Besides,  when  the  estate  has  been  once  conveyed  by 
deed  and  fine,  you  cannot  separate  the  contract  from  the 
conveyance;  for  the  former  is  swallowed  up  in  the 
latter. 

As  the  Plaintiff  in  this  case  has  paid  his  purchase- 
money  and  taken  a  conveyance  of  the  estate,  from  the 
husband  and  wife,  by  deed  and  fine,  I  am  of  opinion 
that  he  is  a  purchaser  within  the  meaning  of  the  statute 
of  Elizabeth  ;  and,  consequently,  his  title  must  prevail 
against  the  parties  claiming  under  the  voluntary  limita- 
tions in  the  settlement.  Therefore  I  shall  continue  the 
injunction.  I  will,  however,  permit  the  Defendants  to 
take  a  case  for  the  opinion  of  a  court  of  law,  if  they 
wi«h  it*. 


*  No  case  was  taken. 


/t^^c.,^^^^  -. '^.-^^^  /'^ ^^^  ^^^.^try 
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OSBALDISTON  v.  SIMPSON  AND  OTHERS.^        1843. 

26th  June. 

1  HE  object  of  the  bill  was  to  have  certain  promissory     ^ 
notes  delivered  up,  which  the  Plaintiff  had  given  to  the    ^  mMemeanor. 
Defendant  Simpson  on  behalf  of  the  Defendant  Bowl^^        Gaming. 
and  which  they,  conspiring  with  the  other  Defendant    ^p^v^'^'v^^' 

Chinery^  had  obtained  from  the  Plaintiff,  by  threatening  

to  accuse  him  (falsely  as  it  wasf  alleged)  of  having  Securities  given, 
cheated  Bowki  at  cards  and  to  sue  him  for  the  penal^  to  prevenra  '  ' 
ties  for  that  offence  under  9  Anne,  e.  14,  s.  6.  prosecution 

for  cheating  at 
The  answers  stated  that  the  Plaintiff  had  cheated  cards,  decreed 
Bowles  by  using  false  or'  cut  cards,  and  that  he  con-  J>^*>e  delivertd 
sented  to  give  the  notes  because  he  knew  that  he  had 
done  so ;  and  that  he  had  admitted,  in  a  letter  wfiich 
he  sent  to  Simpson  enclosing  the  notes,  that  he  was 
Iiabfe  to  penalties  under  the  statute  of  Anne.     But  they 
denied  that  the  Defendants  had  conspired  together  to 
procure  the  notes,  or  that  they  had  used  threats  for  that 
purpose.  An  injunction,  however,  restraining  them  from 
negotiating  or  suing  on  the  notes,  which  had  been  granted 
ex  parte,  was  continued  on  the  coming  in  of  the  answers. 

The  cause  now  came  on  to  be  heard. 

Mr.  Bethell  and  Mr.  Cole,  for  the  Plaintiff,  cited 
Williams  v.  Hedley  (a) ;  and  Lloyd  v.  Gurdon  (6). 

Mr.  Wakefield  and  Mr.  May,  for  Bowks,  eited  Thom^ 
eon  V.  Thomson(e) ,  Knowles  v.  Haughton  [dy ;  Armstrot^ 
V.  Armstrong  (e) ;  Evans  v.  Richardson  (/);  and  Drage 

(a)  8  East,  378.  (c)  7  Ves.  470. 

\b)  a   Swans.  iSo.       See  (d)  11  Ves.  168. 

l^Iash  V.  Ash,  1   Eden,  378  (e)  3  Myl.  &  Keen,  45. 

and  381,  note.  (f)  3  M«r.  4C9. 
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HtlOIIBS 

Evaks. 


He  theD  devises  a  house  to  Mery  Owen  for  her  lifei 
and>  after  her  death,  to  Evan  Evans  and  his  heirs  ;  and 
concludes  by  recommending  Etmn  Etntns  to  get  the 
eldest  son  of  his  sister,  the  wife  of  Owen  Owem,  well 
educated  and  brought  up  to  the  law  :  and,  so  far  as  any 
oUfgation  was  thereby  imposed  <m  Enan  Evam,  it  was 
imposed  in  respect  of  the  property  previously  devised 
to  him* 


In  my  opinion  this  codicil  shows  that  the  interpteta^ 
tion  which  the  testator  put  upon  his  own  will,  was  that 
he  had  thereby  disposed  of  ail  his  real  estates  in  favour 
of  Evan  Evani,  except  that  he  had  given  Helen  Bank 
to  Mary  Owen  for  her  life ;  and,  consequently,  the  heir 
is  excluded  by  express  devise. 


1843: 
2  2d  and  23d 

June. 

% ^ 1 

Purchase  for 
vafuabie 

consideration, 
yoluntary 
settlement. 

Liwiiations  to 
collaterals. 


COTTERELL  o«  HOMER. 


/ 


JdY  indentures  of  lease  and  release,  dated  the  4th  and 
6th  of  August  1816,  Tamar  Homer/in  cootempiation  of 
her  marriage  with  Bameit  Minton,  conveyed  a  house 
and  piece  of  land,  of  which  she  was  9eisedinjee,  unto  and 
to  the  use  of  Thomas  and  James  Homer,  their  heirs  and 
assigns,  in  trust,  from  time  to  time  during  her  life,  to 
pay  the  rents  and  profits  to  such  person  or  persons  as 
she,  notwithstanding   her   coverture,  should,  by  her 


By  a  marriage 
settlement,  an 
estate,  the  pro* 

perty  of  the  wife,  was  limited,  in  default  of  children  of  the  wife, 
to  trustees  in  trust  to  sell  and  divide  the  proceeds  amongst  the 
brothers  and  sisters  of  the  wife.  The  husband  agreed  to  sell  the 
estate ;  and  he  and  his  wife  joined  in  convej^ing  it,  to  the  pur* 
chaser,  by  deed  and  fine,  'ihe  wife  died  without  issue. — Held 
that  ihe  limitation  in  favour  of  her  brothers  and  sisters,  was  volun- 
tary, and,  therefore,  void  as  against  the  purchaser, 


'-/C^''^:i«-c-fr  r./fc^»*^  ty^f/t  A*-^*^- 


\.»  /i^^;^x^.  ^is'^^^/^y^i/^^  t^^*^ 
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will*!  appoint,  to  the  ifitent  that  the  same  might  not  be  1843. 

at  the  diBpoeal  of|  or  subject  to  the  control,  debts,  or 

eogegements  of  B.  Hinion,  her  then  intended  husband, 

but  only  at  her  own  sole  and  separate  disposal  i  and,  in        fl^^Jj'gR 

defiftuU  of  and  until  such  appointment,  to  her  proper 

hands :  or,  otherwise,  to  permit  her  to  receive  the  same 

for  her  separate  use ;  and  upon  further  trust  to  dispose 

of  the  house  and  land  unto  such  person  or  persons,  and 

for  such  estate  or  estates,  and  in  such  manner  as  she, 

notwithstanding  her  coverture,  by  her  will  or  any  wiit- 

ii^  purporting  to  be  her  will,  should  appoint;  and,  iu 

default  of  such  appointment,  to  and  amongst  such  of 

her  childreaas  should  he  livii^  at  her  decease,  share 

and  share  alike,  and  their  heirs;  bat,  in  case  there 

should  be  no  such  child,  and  no  previous  disposition 

made  thereof,  then  to  Burnett  Hinton  for  his  life,  and, 

after  his  decease,  upon  trust  that  the  house  and  land 

should  be  sold  by  Thomas  and  James  Homer,  and  the 

money  arising  therefrom  be  divided  equally  amongst 

the  brothers  and  sisters  of  Tamar  Homer  then  Uving  and 

the  issue  of  such  of  them  as  should  be  dead. 

By  an  indenture  dated  the  12th  of  January  1827,  B. 
Hinton  and  Tamar  his  wife,  in  consideration  of  150/. 
lent  to  them  by  Joseph  Harper,  demised  the  house 
and  land,  to  Harper,  for  one  thousand  years,  sub- 
ject to  redemption  on  payment  by  Hinton  and  his 
wife,  or  either  of  them,  their  or  either  of  their  heirs, 
executors  or  administrators,  of  150  /.  with  interest :  and 
Hinton,  for  himself  and  his  heirs,  and  for  his  wife,  cove- 
nanted, with  Harper,  that  he  and  his  wife  (she  thereby 
consenting)  or  her  heirs,  would  levy  a  fine  sur  conuzance 
de  droit  come  ceo  Sfc.  with  proclamations,  of  the  house 
and  land,  to  the  use  of  Harper,  his  executors  &c.,  for 

*  Sic  in  brief. 
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•i7th  June. 

Assignment 

pendente  lUe, 

Partiet. 

Pleading. 

Some  of  the 
Plaintijfsy  who 
had  an  equitable 
interest  only  in 
the  property  in 
question,  mort- 
gaged their  in- 
tere^  pending 
the  suit. — Held, 
at  the  hearing, 
that  the  mort- 
gagee was  a 
jQcccssary  purty. 


SOLOMON  V.  SOLOMON. 


J 


Abraham  SOXOMOiV  being  entitled  to  part  of 
the  real  and  leasehold  estates  of  his  late  father,  Samuel 
Sobmoi?,  the  testator  in  the  caosei  devised  and  bequeathed 
all  his  real  and  personal  estate  to  trustees  in  trust  for 
his  widow  and  children,  and  died  shortly  afterwards. 
The  bill  was  filed,  by  his  widow  and  children,  to  have 
the  trusts  of  Samuel  Sohmon^s  will  carried  into  eze- 
Qution^ 

Pending  the  suit,  the  widow  and  such  of  the  children 
of  Abraham  Solomon  as  were  adult,  mortgaged  their 
interests  under  Abraham  Sohfnon^s  will,  in  the  real  and 
leasehold  estates  of  Samuel  Solomon,  to  William  Bird. 


On  the  suit  coming  on  to  be  heard, 

Mr.  BetheU  and  Mr.  Mylnej  for  some  of  the  Defen- 
dants, said  that  the  suit  was  defective  with  respect  to 
parties,  because  Bird  had  not  been  brought  before  the 
Court. 

Mr.  Koe^  for  the  Plaintiff,  cited  the  case  of  Eadu  v. 
Harris  (a),  in  which  one  of  the  Plaintiffs,  who  had  an 
equitable  interest  in  the  subject-matter  of  the  suit,  made 
an  assignment  of  it  pending  the  suit :  and,  on  its  being ' 
objected,  at  the  hearing  of  the  cause,  that  the  assignee 
was  not  before  the  Court,  Vice-Chancellor  Knight  Bruce  ^ 
held  that  the  circumstance  of  one  of  several  Plaintiffs 


(<i)  1  Vou.  &  CoH.  230. 
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jezecuting,  after  the  institution  of  the  suit,  an  instrument 
^hich  merely  affected  that  Plaintiff's  equitable  interest, 
did  not  prevent  the  suit  from  being  heard ;  but  that  it 
might  be  heard  as  if  there  had  been  no  such  assign- 
ment, and  that  those  who  claimed  under  it,  must  take 
such  course,  to  enforce  their  rightSi  as  they  might  be 
advised. 

Mr.  Parker,  Mr.  Simant,  Mr,  Bacon,  Mr.  3fac- 
Christie  and  Mr,  W^  H.  Smith,  appeared  for  the  other 
parties. 

The  VlCE-CHANCfiLLOR  : 

I  do  not  mean  to  proaoimce  any  opinion  upon  the  de- 
cision in  Eades  ▼.  Harris :  the  circumstances  of  which 
are  different  from  the  circumstances  of  the  case  now 
before  me. 

Suppose  that  a  mortgage  is  made  to  il.  in  fee ;  and 
then  a  second  mortgage,  which  is  merely  equitable,  is 
made  to  £.,  and  he  files  a  bill  to  redeem,  and,  after- 
wards, assigns  his  interest  to  D. :  can  any  person  who 
has  the  slightest  experience  in  this  Court,  say  that  the 
suit  to  redeem  can  be  maintained  ? 

Here  I  find  the  fact  that  all  tlie  adult  Plaintiffs  have 
parted,  pro  tanto,  with  the  whole  of  their  interest  to  a 
mortgagee ;  and  my  opinion  is  that,  unless  their  mort- 
gagee is  made  a  party,  the  suit  can  not  proceed. 
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Solomon 

V, 

Solomon. 
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1843: 
I8t  July. 

* ^ » 

Mistake. 

An  erroneous 
statement  was 
made  to  a  life 
insurance 
company,  by 
or  through 
their  agent, 
as  to  AJs  inte- 
rest in  his  son's 
hTe;  upon 
which  the  com* 
pany  granted  a 
policy  to  A. 
Afler  the  son's 
death,  the  com* 
pany  discovered 
the  error  and 
refused  to  pay 
the  sum  insured. 
A  bill  filed  by 
A.  to  have  the 
mistake  recti* 
fiedy  was  dis- 
missed,  because 
the  ev  dence  did 
not  show,  dis- 
tinctly, whether 
the  mistake 
arose  from  the 
agent*8  inad* 
vcrtence,  or 
from  his  having 
been  misin- 
formed by  A. 


PARSONS  V.  BIGNOLD.^ 

1  HE  PlaiDtiff  held  certoin  copyhold  and  leasehold 
tenements,  at  Winseombe  in  Somenetshire,  under  the 
Dean  and  Chapter  of  Wells,  for  the  lives  of  his  son 
JitmesPargoM  and  another  persooi  and  certain  leasehold 
tenements,  at  Puxian  in  tlie  same  county,  for  different 
lives,  under  Lord  fVyndkam:  and  being  desirous  of  in- 
suring the  life  of  his  son  James,  for  1,000  L,  he  went  to 
the  office  of  the  Norwich  Union  Life  Insurance  Society 
at  Axbridge,  and,  after  some  conversation  relating  to  the 
proposed  insurance  had  taken  place  between  him  and 
one  Norvill,  the  agent  for  the  society  at  that  place,  the 
latter  inserted,  in  a  printed  form,  the  age  of  James  Par^ 
sons,  and  all  the  other  particulars  required,  by  the  so- 
ciety, to  be  declared  by  persons  desiioos  of  effecting 
insurances  in  their  office^  except  the  nature  of  the  Plain- 
tiff's interest  in  his  son's  life  i  which  the  agent  added 
after  the  Plaintiff  had  signed  the  declaration  and  qaitled 
his  office.  The  declaration  was  transmitted  to  the  so- 
ciety in  London,  and  a  policy,  dated  the  17th  of  August 
1840,  was  thereupon  granted. 

In  April  1841,  James  Parsons  died ;  and  the  insurance 
society  having  refused  to  pay  the  1,000  h,  the  Plaintiff 
brought  an  action  for  it  against  Bignold,  their  secre- 
tary ;  to  which  Bignold  pleaded  that  the  nature  of  the 
Plaintiff's  interest  in  his  son's  life,  was  not  correctly 
set  forth  in  the  declaration  made  by  him  on  effecting 
the  policy.  And  it  appeared  from  a  copy  of  that  docu- 
ment which  the  Plaintiff  afterwards  obtained,  that  the 
Plaintiff  was  therein  stated  to  be  interested  in  his  son  s 
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life,  in  respect  of  a  leasehold  estate  Iteld  under  the  Dean 
and  Chapter  of  Wdb,  and  of  amather  ka$ehM  estate  at 
Puxtotif  held  under  Ijord  Wyndham. 

The  bill  alleged  that  the  statement  relative  to  the 
estate  at  Piatofo^  was  a  mistaJLe  on  the  part  of  NorviU, 
and  was  inserted,  by  him,  without  the  Plaintiff's  autho* 
rity^  knowledge  or  privity^  and  in  bia  absence  and  after 
he  had  signed  the  declaration ;  that  the  Plaintiff  never 
stated,  to  NanriU,  that  he  had  any  intereat,  dependent 
on  his  son's  life,  in  any  property  i^t  Puxton ;  but,  on  the 
contrary,  told  NorvUi  that  his  son^s  life  was  not  ia  the 
property  at  Puxton,  The  bill  prayed  that  the  mistake 
might  be  rectified,  or  that  Bignold  might  be  lestmined 
from  availing  himself  of  it  by  way  of  defence  to  the 
action* 


1843. 

* * 

Pabsoms 
o. 

BiGBOLD* 


Signoldf  iu  his  answer,  said  that  the  declaration  con- 
tained afalse  and  fraudulent  representation  as  to  the  state 
ofJameg  Parsans'u  health,  and,  therefore,  the  policy  waa 
void ;  and  that  he  believed  that  the  statement  in  the 
declaration  relative  to  the  Plaintiff's  interest,  was  made, 
not  without  the  Plaintiff's  knowledge  or  privity,  but  by 
his  direction  and  at  his  dictation.  He  admitted,  how- 
ever, that  he  had  received  a  letter,  from  NorviU,  stating 
that  he  filled  up  the  declaration  after  the  Plaintiff 
had  signed  it ;  that  he  should  not  have  known  that  the 
Plaintiff  had  property  at  Ptaton^  unless  the  Plaintiff 
had  told  him  so,  but  he  could  not  undertake  to  swear 
that  the  Plaintiff  told  him  that  his  son's  life  was  in  that 
property,  and  that  the  entry  to  that  effect,  must  cer- 
tainly be  an  error  on  his  part.  The  Defendant  added 
that  he  did  not  admit  or  believe  the  statements  in  the 
letter  to  be  true,  and  that,  if  NorviU  did  fill  up  the 
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Parsovs 

V. 
BlONOLD. 
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declaration  as  stated  in  the  bill,  be  did  so  as  the  agent, 
not  of  the  insurance  society,  but  of  the  PlaintiflP. 

The  substance  of  iVbrvilTs  evidence  in  chief,  was  that 
the  Plaintiff  must  have  mentioned  to  him  the  property 
at  Puxtanf  otherwise  he  should  not  have  ent^^  it  in 
the  declaration,  for  he  should  not  have  known  that  the 
Plaintiff  had  property  there :  that  he  filled  up  the  decla- 
ration, about  an  hour  after  the  Plaintiff  had  signed  it, 
from  his  recollection  of  the  Plaintiff^s  statements ;  but 
could  not  depose,  with  certainty,  whether  they  were  cor- 
rectly represented  therein.  On  cross-examination,  he 
said  that  he  could  not  swear  whether  or  not  the  Plaintiff 
told  him  that  his  son's  life  was  in  the  Puxton  property. 

Mr,  B^hell  and  Mr.  Prior,  for  the  Plaintiff,  said  that 
Norvill  acted  improperly,  in  filling  up  the  declaration 
after  the  Plaintiff  had  signed  it,  and  it  was  quite  plain 
that  he  had  made  the  mistake ;  but  that  if  it  had  been 
made  by  the  Plaintiff  himself,  the  Court  would  have 
relieved  against  it :  Ball  v.  Storie  (a),  where  the  Court 
reformed  an  instrument  at  the  instance  of  the  party  who 
drew  it. 

Mr,  Anderdon  and  Mr.  Bacon  appeared  for  the  De- 
fendant: but 


The  Vice-Chancbllor,  without  hearing  them, 
said: 

In  the  case  referred  to,  the  real  intention  of  the  parties 
appeared  from  a  written  instrument ;  and  the  object  of 
the  suit  was  to  give  effect  to  their  intention  as  it  so 

ifl)  1  Sim.  k  Stu.  «iio. 
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appeared.  But,  in  this  case,  twn  constat  but  that  the 
Plaintiff  may  have  made  a  statement  to  NorviU,  which 
fully  warranted  him  to  make  the  representation  which 
he  did  in  the  declaration.  The  evidence  does  not  go  far 
enough.  It  does  not  show  clearly,  as  it  ought  to  have 
done,  what  it  was  that  the  Plaintiff  told  NartnU  relative 
to  his  interest  in  his  son's  life.  In  order  to  induce  the 
Court  to  give  relief,  the  evidence  ought  to  have  shown 
that  the  entry  made  by  Norvill,  in  the  declaration,  did 
not  correspond  with  the  statement  made  to  him  by  the 
Plaintiff. 


1843. 


Parsons 

V. 
BiGNOLO. 


After  the  policy  has  been  granted  on  the  footing  of 
the  statements  contained  in  the  declaration,  I  do  not 
see  how  this  Court  can  interfere ;  and,  therefore,  the  bill 
must  be  dismissed. 
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N- ^ ' 

Injunction, 
Coniempim 
Practice. 


PARIENTE  V.  BENSUSAN/^ 

After  the  common  injunction  had  been  extended  to 
stay  trial,  the  Defendant  obtained  a  Judge's  order  for 
changing  the  venue  in  the  action. 


The  Vke-Ckancellar  held  that  he,  thereby,  committed 


It  18  a  breach 

of  an  injunction 

to  stay  trial,  to    a  breach  of  the  injunction. 

obtain  an  order 

to  change  the  venue  in  the  action. 


Practice. 

Kotwithstand* 
ing  a  Defendant 
has  notice  of 
an  order  to 
amend  and  for 
him  to  answer 
the  amend- 
ments and  ex- 
ceptions at  the 
same  time,  he 
may  file  his 
answer  at  any 
time  before  the 
order  is  served. 


On  the  5th  July,  the  Plaintiff  obtained  an  order  to 
amend  his  bill,  and  for  the  Defendant  to  answer  the 
amendments  and  exceptions  at  the  same  time ;  but  did 
not  serve  it  until  after  four  o'clock  on  the  7th«  About 
one  o'clock  on  that  day,  the  Defendant,  notwithstanding 
he  had  notice  of  the  order,  filed  his  further  answer. 

The  Vice-chancellor  refused  to  direct  the  answer  to 
be  taken  off  the  file,  notwithstanding  the  notice,  and 
although  the  Plaintiff  had  been  unavoidably  delayed 
in  procuring  the  order,  owing  to  the  offices  being  closed 
on  the  6th,  which  was  a  holiday. 

Mr.  JSf^AeZ/ appeared  for  the  Plaintiff,  and  Mr.  Cooper 
and  Mr.  Bigg  for  the  Defendant 
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-^         14th  July. 

JjY  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Appointment. 

Clojfsioun,  dated  the  7th  of  August  1813,  3,649/.  con-  F&mer. 

sols  and  two  sums  of  3,000/.  each,  Antigua  currency,  Construction 

were  assigned  to  E.  WaUott  and  George  Wilder^  in  

trust,  as  to  the  two  last-mentioned  sums,  to  call  in  and  J^^.^^"^ 

having  a  testa- 
invest  the  same,  in  their  names,  in  the  public  funds  or  mentary  power 

on  real  security  either  in  Englatid  or  the  West  Indies,  pf  appointment 

to  be,  from  time  to  time,  varied  and  transposed  as  they  chifdren  over '^ 

should  think  fit ;  and,  as  to  the  3,469/.  consols,  in  trust  certoin  sums  of 

either  to  continue  that  sum  in  the  fund  in  which  it  was  ?^^.*^  standing 
,       .  ,  1       .         11  •.  1  .  ,  *o  the  names  of 

then  mvested,  or  else  to  sell  it  out  and  invest  the  pro-  ^.  and  B,  as 

ceedsy  in  their  names,  in  or  upon  any  such  funds  or  trustees,  gave 

securities,  and  with  such  power  to  alter,  vary  and  trans-  ^"j  IT^^tue   ' 

pose  the  same  as  thereinbefore  directed  and  given  with  ofvoery  pwxer 

respect  to  the  two  sums  of  3,000/. :  and  to  stand  pos-  ^f^^'''^  ^^  "' 
,      ^    „    ,  .        /.      1  1  ...      th(U  behalf^  an- 

sessed  of  all  the  trust  monies,  funds  and  securities,  m  pointed  all  the 

trust  for  the  separate  use  of  Mrs.  Clogstoun  during  her  propertv  of  or 

life,  and,  after  her  death,  in  trust  for  her  husband  during  ,^jhen  **or  at 

Jhis  life,  and,  after  the  death  of  the  survivor  of  them,  in  the  time  of  her 

trust  to  pay  and  transfer  the  same  to  and  among  the  death,  should 

,., ,  r.^.  r    1  •  or  might  be 

child  or  children  of  the  marnage,  or  any  one  or  more  possessed  or 

exclusively  of  the  other  or  others  of  them,  at  such  age  entitled  or  have 

or  ages,  in  such  manner,  and,  if  more  than  one,  in  such  tT^J^and*^*^' 

shares  as  Mr.  and  Mrs.  Clogstoun  should,  by  deed  or  upon  trust, 

will,  jointly  appoint,  and,  in  de&ult  thereof,  as  the  sur-  "^ZJ^bU^and 

funeral  and 
testamentary  expenses,  to  invest  the  residue  thereof  in  their  names, 
in  the  funds,  or  upon  government  or  real  security ;  and  she  then 
declared  trusts  in  favour  of  her  children.  She  died  possessed  of 
personal  estate  more  than  sufficient  to  pay  her  debts  and  funeral 
and  testamentary  expenses. — Held  that  her  will  was  not  an  exer- 
cbe  of  the  power.         ^^^^^  ^   y^  ^.^-^ 


M4 


CASES   IN   CHANCERY. 


1843. 


Clogstoun 


Walcott. 


▼Ivor  of  them  should,  by  deed»  or  by  will  signed  and 
published  in  the  presence  of  and  attested  by  two  or 
more  witnesses,  appoint,  and  in  default  thereof,  to  or 
amongst  such  child   or  children    in  manner  follow- 
ing (that  is  to  say),  if  there  should  be  but  one  such 
child,  the   trust   funds   to   vest   in  such  only  child, 
being  a  son,  at  twenty-one,  and,  being  a  daughter, 
at  that  age  or  on  her  marriage,  and  to  be  paid  and 
transferred  to  him  or  her  at  the  same  age  or  time,  if  the 
same  should  happen  after  the  decease  of  the  survivor  of 
Mr.  and  Mrs.  ClogstouHp  but  if  not,  then  immediately 
after  the  decease  of  the  survivor ;  and,  if  there  should 
be  two  or  more  such  children,  then  the  trust  funds  were 
to  vest  in  and  be  paid  and  transferred  to  or  among  such 
two  or  more  children,  in  equal  shares,  the  shares  of  sons 
to  vest  at  twenty-one,  and  the  shares  of  daughters  at 
that  age  or  on  marriage,  and  to  be  paid  and  transferred 
at  the  same  ages  or  times ;   but,  if  the  same  should 
happen  in  the  lifetime  of  Mr.  and  Mrs.  Clagstoun  or  the 
survivor  of  them,  then  immediately  after  the  decease  of 
the  survivor.     The  settlement  then  provided  for  the 
survivorship  of  the  shares  of  such  of  the  children  as 
should  die  before  their  shares  became  vested ;  and  it 
empowered  the  trustees  to  apply  one  half  of  the  capital 
of  each  child*s  expectant  portion  for  the  advancement, 
and  one  half  of  the  income  for  the  maintenance  and 
education  of  that  child,  and  directed  the  trustees  to 
accumulate  the  remainder  of  the  income. 


There  were  ten  children  of  the  marriage,  three  of 
whom  died  infants  and  unmarried. 

The  two  sums  of  Antigua  currency  were,  paid  U} 
Walcott  and  Wilder^  and  were  invested  by  them,  in  their 
own  names,  partly  in  consols,  and,  partly,  in  three- 
and-a-half  per  cents. 
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In  July  1834,  Mr.  Cloggtaun  died,  intestate  and 
without  having  joined  with  his  wife  in  any  appointment 
under  the  settlement. 

Mrs.  Clogstoun  died  on  the  20th  January  1848, 
having  made  her  will,  dated  the  13th  of  August  1840, 
and  which  was  signed  and  published  by  her  and  at- 
tested in  the  manner  required  to  be  a  due  execution  of 
the  power  given  to  the  survivor  of  her  and  her  husband 
by  the  settlement ;  and  she  thereby  gave,  to  Walcott  and 
Wilder^  1,000  Z.  sterling,  in  trust  to  invest  the  same  in 
their  names  in  the  public  funds  or  upon  government  or 
real  securities,  with  power  to  vary  the  same  for  other 
funds  and  securities  of  the  like  nature ;  and  she  directed 
them  to  stand  possessed  of  the  1,000  Z.  and  the  funds 
and  securities  upon  which  it  should  be  invested,  in 
trust,  until  her  daughter,  Augmtaj  should  attain  twenty- 
one  or  marry,  to  apply  the  whole  or  any  part  of  tlie 
dividends  and  interest  for  her  maintenance  and  educa- 
tion, and  to  accumulate  the  surplus  for  her  benefit,  yet 
so  nevertheless  that  the  trustees  might,  if  they  should 
think  proper,  at  any  time,  apply  the  accumulations  of 
any  preceding  year  or  years  for  her  maintenance  and 
education  in  any  succeeding  year;  and,  after  Augusta 
should  have  attained  twenty-one  or  should  marry,  then 
to  pay  the  dividends  and  interest,  to  her  or  to  such  per- 
son or  persons  as  she  might,  but  not  by  way  of  antici- 
pation, appoint,  to  the  intent  that  the  same  might  be 
for  her  separate  use,  and,  after  her  death,  (subject  to 
the  exercise  of  the  power  thereinafter  given  with  re- 
ference to  any  husband  who  might  survive  her,)  upon 
trust  to  stand  possessed  of  the  trust-fund  for  her  child 
or  children  in  mamier  therein  menti(Mied :  and  the  tes^ 
tatrix  declared  that,  in  case  there  should  be  no  child 
of  her  daughter,  Augusta,  who  should  attain  a  vested 


1843. 


Clogbtouk 


Walcott. 
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interest  under  the  trusts  thereinbefore  declared,  then  the 
IfQOOL  aud  the  funds  and  securities  on  which  the  same 
should  be  invested,  should  (subject  to  the  life  interest 
therein  of  any  husband  who  might  survive  her)  sink 
into  the  iestatrix^s  residuary  property :  and  she  gave,  to 
Walcott  and  Wilder^  the  like  sum  of  1,000/.  sterling, 
upon  the  same  trusts  and  subject  to  the  same  powers 
for  the  benefit  of  her  daughter,  Caroline^  and  her  chil- 
dren and  any  husband  who  might  survive  her,  as  were 
thereinbefore  contained  for  the  benefit  of  her  daughter, 
Augusta,  and  her  children  and  any  husband  who  might 
survive  her :  and  she  declared  that,  in  case  there  should 
be  no  child  of  her  daughter,  CaroltMe,  who  should  attain 
a  vested  interest  under  the  trusts  thereinbefore  declared 
or  referred  to,  then  the  last  mentioned  trust  fund  should 
(subject  to  the  life  interest  therein  of  any  husband  who 
might  survive  her  daughter  Caroline)  sink  into  her  own 
residuary  property. 


And  she  gave  and  bequeathed,  and,  by  virtue  of 
every  power  enabling  her  in  that  behalf,  appointed  all 
the  property  of  what  nature  soever  and  where  soever, 
of  or  to  which  she  then  was  or,  at  the  time  of  her  death, 
should  or  might  be  possessed  or  entitled,  or  have  power 
to  JUspose,  to  Wakott  and  Wilder,  upon  trust,  after  pay- 
ment  of  all  her  debts,  funeral  and  testamentary  expenses, 
and  the  two  legacies  of  1^00  Z,  to  invest  the  residue 
thereof,  in  their  names,  in  the  public  funds  or  upon 
government  or  real  securities  in  England,  with  power 
to  vary  such  funds  or  securities  for  others  of  the  same 
or  the  like  nature ;  and,  from  time  to  time  until  her  son 
Edward  should  attain  the  age  of  eighteen  years  or  pre- 
viously die,  to  apply  the  whole  or  any  part  of  the 
interest  and  dividends  of  the  last-mentioned  trust  pro- 
perty  for  his  maintenance  and  education,  and  to  accu^ 
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mulate  the  surplus^  and  the  accumulations  to  be  added 
to  and  go  along  with  the  principal  of  the  same  pro- 
perty ;  and,  when  the  aforesaid  trust  for  the  benefit  of 
her  son  should  have  determined,  then  upon  trust  to  pay 
the  last*mentioned  trust  property  to  all  her  children 
(including  her  daughters  Caroline  and  Augusta,  and  her 
son  JEdward),  who,  being  a  son  or  sons,  had  already 
attained  or  should  attain  twenty-one,  or,  being  a  daugh' 
ter  or  daughters,  had  already  attained  or  should  attain 
twenty-one  or  been  previously  married,  equally  to  be 
divided  between  them  as  tenants  in  common,  and  to  be 
vested  interests  in  them  at  such  ages,  days  and  times 
accordingly,  notwithstanding  the  trust  thereinbefore 
contained  for  the  maintenance  and  education  of  her 
son  Edward:  and  she  directed  that,  after  the  deter-* 
mination  of  that  trust,  and  during  the  rest  of  Edward'9 
minority  t  it  should  be  lawful  for  the  trustees  to  apply  all 
or  any  part  of  the  dividends  and  interest  of  the  then  pre^ 
sumptive  share  of  any  of  her  said  children  whose  shares 
should  not  then  have  become  vested  (including  her  son 
Edward),  for  his,  her  or  their  maintenance  and  educa- 
tion until  bis,  her  or  their  share  or  respective  shares 
should  become  vested :  provided  that,  afler  the  deter* 
mination  of  the  trust  thereinbefore  contained  for  the 
benefit  of  her  son  Edward  prior  to  his  attaining  the  age 
of  eighteen  years,  or  sooner  as  to  him,  it  should  be 
lawful  for  the  trustees,  during  the  minority  of  any  of 
her  sons  whose  shares  should  not  be  vested,  to  apply 
the  whole,  or  such  part  as  to  the  trustees  should  appear 
right,  of  his  then  presumptive  share,  for  his  advance- 
ment: and  she  appointed  Walcott  and  Wilder  the 
executors  of  ber  will. 


1843- 

^ y ' 

Cloostoun 
Walcott. 


Walcott  and  Wilder  proved  the  will. 
Vol.  XIII.  o  o 
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The  tefttatrix's  assets  consisted  of  2,282  L  consols, 
and  1,724/.  three-and-a-half  per  cents,  standing  in 
the  names  of  Walcott  and  Wilder,  which  were  more 
than  sufficient  to  pay  her  debts  and  funeral  and  testa- 
mentary expenses  and  the  legacies  of  1,000/.  giren  to 
her  daughters,  iitf^tuto  and  Caroline,  and,  consequently 
the  balance  of  those  two  sums  constituted  the  tes- 
tatrix's residuary  personal  estate. 


In  May  1843,  when  the  bill  was  filed,  three  of  the 
testatrix's  children  were  of  age.  The  others,  namely, 
Samuel,  Caroline,  Augusta  and  Edward,  were  nineteen, 
sixteen,  fifteen,  and  eleven  years  old  respectively.  The 
six  eldest  were  the  Plaintifis  in  the  cause,  and  the 
youngest,  Edward,  and  the  trustees,  were  the  De- 
fendants. 


The  bill  alleged  that  Edward  insisted  that  the  will 
was  a  valid  execution  of  the  power  given  to  the  tes- 
tatrix by  the  settlement,  and  that  he  was  entitled  to 
have  the  dividends  and  interest  of  the  funds  therein 
oomprisedy  and  of  the  testatrix's  residuary  personal 
estate,  applied  for  his  benefit:  whereas  the  Plaintiffs 
submitted  that  the  will  was  not  a  valid  execution  of  the 
power.  The  bill  prayed  that  the  rights  of  the  Plaintiffs 
and  of  the  Defendant  Edward  Clogstoun,  under  the 
settlement,  might  be  declared,  and,  in  particular,  that 
it  might  be  declared  that  the  Plaintiffs  were  entitled  to 
maintenance  out  of  the  trust  monies  comprised  in  the 
settlement;  and  that  an  account  might  be  taken  of  the 
testatrix's  personal  estate,  and  that  the  same  might  be 
applied  in  a  due  course  of  administration,  and  that  the 
clear  residue  of  it  might  be  ascertained ;  and  that  the 
shares  of  the  adult  Plaintifis  of  and  in  the  said  trust 
premises  might  be  paid  or  transferred  to  them,  and  that 
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the  shares  of  the  infants  and  of  the  Defendant  E.  1843. 

ClogstouVf  might  be  secured  for  their  benefit;  and  that      '        '' 

guardians  might  be  appointed  to  them,  with  suitable      Clogstoux 

allowances  for  their  maintenance. 

Walcott. 

Mr.  Beihell  and  Mr.  G.  L.  Russettf  for  the  Plain- 
tiffs: 

The  will  itself  plainly  shows  that  the  person  who 
prepared  it,  was   ignorant   both   of  the  state  of  the 
testatrix's  family  and  of  the  existence  of  the  power 
which  she  had  under  the  settlement.     For,  first,  the 
will  directs  that,  after  the  determination  of  the  trust 
thereinbefore  contained  for  the  maintenance  of  Edward 
Clogstoun  and  during  the  rest  of  his  minority,  it  should 
be  lawful  for  the  trustees  to  apply  all  or  any  part  of 
the  dividends  and  interest  of  the  then  presumptive  share 
of  any  of  the  testatrix's  children  whose  shares  should 
noi  then  have  became  vested,  for  their  maintenance,  until 
their   respective  shares  should  become  vested.      Now 
Edward  was  the  youngest  child,  and  the  ages  of  the 
other  children  were  such  that  when  he  attained  eigh- 
teen, at  which  time  the  trust  for  his  maintenance  was 
to  determine,  the  shares  of  all  the  other  children,  ex- 
cept one,  would  be  vested,  and  the  share  of  that  one 
would  vest  within  a  month  afterwards*.     Secondly; 
if  the  will  is  held  to  be  an  execution  of  the  power,  the 
effect  will  be  that  all  the  children  except  Caroline  and 
Augusta,  may  be  left  destitute  of  any  provision  until 
Edward  attains  eighteen ;  for,  during  the  intermediate 
time,  the  income  of  the  whole  of  the  property  is  appli- 
cable to  his  maintenance.    There  is  another  reason  for 

*  Edward  would  attain  eighteen  on  the  6th  of  February 
1 850  ;  and  Augusta,  the  next  youngest  child,  would  attain 
twenty-one  on  the  a  1st  of  Mafch  following. 
00^ 
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holding  that  the  bequest  in  question  was  meant  to 
operate  only  upon  the  testatrix's  own  property.  For 
it  is  a  bequest  of  a  residue  after  payment  of  debts 
and  funeral  and  testamentary  expenses :  but  the  funds 
which  were  the  subject  of  the  power,  could  not  be 
applied  to  the  payment  either  of  the  testatrix's  debts 
or  of  her  funeral  or  testamentary  expenses.  It  is 
laid  down,  by  Sir  Edward  Sugden,  that,  in  cases  like 
the  present,  it  is  intention  that  is  to  govern :  and» 
therefore,  where  it  can  be  inferred  that  the  power  was 
not  meant  to  be  exercised,  the  Court  can  not  consider 
it  as  executed  (a).  And  we  submit  that  it  is  to  be 
inferred,  from  the  will  in  this  ease,  that  the  testatrix 
intended  to  dispose  of  property  over  which  she  had  the 
absolute  dominion,  and  not  of  property  over  which  she 
had  only  a  qualified  and  limited  power. 

Mr.  Cooper  and  Mr.  Lewisy  for  the  Defendant  Ed- 
ward Clogstoun: 

It  can  not  be  assumed  that,  if  the  will  is  held  to  be 
an  execution  of  the  power,  the  children  for  whom  no 
provision  is  made  by  it,  will  be  left  destitute  until 
Edward  shall  attain  eighteen  ;  for  they  may  have  for- 
tunes wholly  independent  of  either  of  their  parents* 
The  words  which  the  testatrix  has  used  are,  not  only : 
''  I  give  and  bequeath,"  but  also:  '^  and  by  virtue 
of  every  power  enabling  me  in  that  behalf,  appoint  :*' 
and  the  property  which  she  proceeds  to  dispose  of,  is 
property  which  she  had  power  to  dispose  of,  as  well  as 
property  which  she  was  possessed  of  or  entitled  to. 
Therefore,  it  is  clear  that  she  meant  her  will  to  operate 
upon  property  of  both  descriptions :  and,  as  the  dis- 
position which  she  has  made,  is  in  favour  of  persons 


0/)  See  I  Siigcl.  Pow.  nth  edit.  440. 
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Vfho  were  objects  of  the  power  under  the  settlementi 
she  has  not  dealt  with  the  funds  which  were  the  sub* 
ject  of  her  power,  in  a  manner  inconsistent  with  the 
power,  and,  consequently,  the  Court  is  not  at  liberty  to 
say  that  lier  will  is  not  an  exercise  of  the  power.  The 
testatrix  has  blended  the  two  species  of  property  toge- 
ther; and,  if  tlie  residuary  clause  is  construed,  as  it 
ought  to  be,  that  is  reddendo  singula  singulis,  the  words: 
*'  after  payment  of  all  my  debts,  funeral  and  testamen- 
tary  expenses,"  will  be  held  to  refer,  exclusively,  to  the 
property  of  which  she  was  owner.  Consequently,  the 
argument  founded  on  those  words,  entirely  fails.  Maples 
V.  Brown  (6). 


631 

1843- 

^ . ' 

Clogstoun 
Walcott. 


Mr.    Janus    Parker    appeared    for    Walcott    and 
Wilder. 

The  Vicb-Chanccllor: 

The  Court  must  put  a  reasonable  construction  upon 
the  language  which  the  testatrix  has  used :  and  although, 
in  making  the  disposition  in  question,  she  has  referred, 
in  terms,  to  every  power  enabling  her  in  that  behalf, 
which,  primd  facie,  would  include  every  power  enabling 
her  to  make  the  disposition,  the  question  is  whether 
the  terms  which  she  uses  when  she  proceeds  to  make 
that  disposition,  do  not  show  that  she  did  not  intend  to 
exercise  the  particular  power  in  question.  The  ques- 
tion resolves  itself  into  this :  did  the  power  enable  her 
to  do  that  which  she  has  professed  to  do? 

After  giving  two  legacies  of  1,000 1  each,  upon  cer- 
tain trusts  for  the  benefit  of  two  of  her  daughters  and 
their  children,  she  gives  and  bequeaths,  and,  by  virtue 


(b)  Ante,  Vol.  II.  p.  3'27, 
O  O  3 
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Cloostoun 
Walcott. 


of  every  power  enabling  her  in  that  behalf,  appoints  all 
the  property y  of  what  nature  soever  and  wheresoever^  of 
or  to  which  she  was  then,  or,  at  the  time  of  her  death, 
should  or  might  be  possessed  or  entitled  or  have  power 
to  dispose,  to  Walcott  and  fVilder  (who,  it  is  to  be  ob- 
served, are  the  very  same  persons  as  were  trustees  of  the 
settlement),  upon  trust,  after  payment  of  all  her  debts 
and  funeral  and  testamentary  expenses  and  the  two 
legacies  of  1,000/.,  to  layout  and  invest  the  residue 
thereof,  in  their  names,  in  the  public  stocks  or  funds  of 
Great  Britain  or  upon  government  or  real  securities  in 
England;  with  full  power  to  them  to  vary  such  stocks, 
funds  or  securities  for  other  stocks,  funds  or  securities 
of  the  same  or  the  like  nature.  So  that  she  disposes  of 
nothing  except  what  constitutes  residue  after  payment 
of  her  debts,  funeral  and  testamentary  expenses,  and 
the  legacies  which  she  had  bequeathed  in  the  preceding 
part  of  her  will. 

Now  it  is  quite  clear  that  the  funds  which  were  the 
subject  of  the  power  vested  in  her  by  the  settlement, 
could  not  be  subjected  to  the  payment  either  of  her 
debts  or  of  her  funeral  or  testamentary  expenses. 
What  she  gives,  she  gives  as  residue :  and  that  circum- 
stance shows,  clearly,  to  my  mind  at  least,  that  the  pro- 
perty which  she  intended  to  dispose  of,  was  not  the 
property  which  was  the  subject  of  the  limited  power  of 
disposition  which  she  had  under  the  settlement. 

Besides,  she  has  directed  the  trustees  to  invest  the 
residue,  in  their  names,  in  the  public  stocks  or  funds  or 
on  government  or  real  security,  and  has  empowered  them 
to  change  the  securities  for  others  of  the  like  nature,  as 
often  as  they  should  think  proper.  But,  if  the  testa- 
trix intended  her  will  to  be  an  appointment  of  the  funds 
comprised  in  the  settlement,  those  jiowers  were  unne- 
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cessary;  for  the  trustees,  who,  as  I  before  observed, 
were  the  very  same  persons  as  were  the  trustees  of  the 
funds  subject  to  the  power  of  appointment,  had  ample 
powers  given  to  them,  for  the  same  purposes,  by  the  set- 
tlement :  and,  at  the  time  when  she  made  her  mil,  those 
funds  were,  in  fact,  invested  in  stock  in  their  names. 

It  seems  to  me,  therefore,  from  the  two  circumstances 
to  which  I  have  adverted,  that  the  testatrix  intended 
to  exercise,  not  the  limited  power  which  she  had  under 
the  settlement^  but  the  general  power  of  disposition 
which  she  had  over  her  own  property. 

Consequently^  I  shall  declare  that  her  will  was  not 
an  execution  of  the  power  which  she  had  under  the  set- 
tlement. 


1843. 


Cloostoun 

V. 

Walcott. 


STEELE  V.  STEWART.  ^ 

1843: 
20th  and  2ad 

1  HE  Defendant  having  recovered  a  verdict   against      ,    ^^Y' 
the  Plaintiff,  in  an  action  on  a  policy  of  insurance  on  a    p^^^^-      f 
ship,  which  was  so  damaged,  on  a  voyage  to  India^  that       documents* 
she  was  condemned  and  broken  up  at  Calcutta,  the  Pri^l^pedconi' 

Plaintiff  obtained  a  rule  for  a  new  trial,  and  then  filed  * 

a  bill  of  discovery  to  enable  him  to  defend  the  action,  A.  was  em- 
alleging  that  the  ship  was  not  seaworthy  when  the  P|®y«^>  by  the 

policy  was  effected.  Plaintilf  in  an 

action,  to  col- 
One   of  the  schedules  to  the   Defendant's  answer  lect  evidence 

to  the  bill,  contained  a  list  of  certain  letters  which  Held  Oiat*'"^'^' 

although  A, 
was  not  an  attorney,  the  communications  made  by  him,  to  the 
Plaintiff  and  his  attorney,  relating  to  the  evidence,  were  privi- 
leged.     ^^'  ^--  -'''     ^"^' ^  ^>^'^- 


^y/' 


'.^^ 


o  o  4 
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StS£LB 

Stewart. 


the  captain  of  the  ehip  had  written  from  Calcutta :  and 
the  answer  stated,  in  the  body  of  it,  that  the  Defendant, 
at  the  suggestion  and  by  the  advice  of  his  solicitors,  had 
sent  the  captain,  to  Calcutta,  after  his  return  to  England, 
for  the  express  purpose  of  collecting  evidence  in  support 
of  the  action ;  and  that  the  letters  mentioned  in  the  sche- 
dule, were  written,  by  the  captain,  to  the  Defendant  and 
his  solicitors,  whilst  he  was  at  Calcutta,  acting  by  the 
direction  and  as  the  agent  of  the  Defendant's  solicitors, 
in  procuring  evidence  in  support  of  the  action,  and  that 
they  related  to  and  concerned  such  evidence,  and,  there- 
fore, were  privileged  and  confidential  communications, 
and  the  Defendant  was  not  bound  to  produce  them. 


On  the  hearing  of  a  motion  for  the  production  of 
the  scheduled  documents,  the  principal  question  was 
whether  the  Defendant  was  compellable  to  produce  the 
letters, 

Mr.  Bethell  and  Mr.  Hetherington,  in  support  of  the 
motion,  said  that  no  communications,  except  between 
a  solicitor  and  his  client,  were  privileged;  that  the 
captain  did  not  stand  in  the  relation  of  solicitor  to  the 
Defendant;  and,  consequently,  the  privilege  did  not 
extend  to  his  letters. 


Mr.  Romilly  and  Mr.  Lewis,  for  the  Plaintiff,  said 
that  the  privilege  was  not  confined  to  the  solicitor  in  an 
action  or  suit,  but  extended  to  his  clerk,  and  to  any 
person  whom  he  might  have  thought  proper  to  employ 
as  his  agent  in  the  action  or  suit:  that,  if  the  De- 
fendant's solicitors  had  employed  a  solicitor  at  Calcutta, 
instead  of  the  captain,  to  collect  evidence  in  support  of 
the  action,  there  could  have  been  no  doubt  that  the 
soUcitor's  communications  to  them  would  have  been 
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privileged.  Taylor  ▼.  Forster(a);  Parkins  v.  Hawkr 
show  (6) ;  Curling  v,  P erring  (c)  ;  Preston  v.  Carr  (d) ; 
Llewellyn  v.  Badeley  (e) ;  Langharn  v.  Allnutt  (/) ;  KoA/ 
V.  Jansenig);  Ciageti  v.  Phillips  {h)i  and  Hughes  r. 
Biddulph  (i). 


1843. 


Steels 
Stewart. 


Mr.  Beihell,  in  reply,  referred  to  S/orey  v.  Zorrf 
George  Lennox  {k),  and  said  that  communications  made 
by  a  clerk  were  not  privileged,  unless  he  was  per- 
manently in  the  employment  of  the  solicitor  in  the 
action  or  suit. 

The  Vicb-Chancbllor: 

The  authorities  that  have  been  cited,  establish  that, 
if  the  party  who  was  sent  to  collect  the  evidence,  had 
been  a  clerk  of  the  Defendant's  solicitors,  his  commu- 
nications would  have  been  privileged.  And,  in  my 
opinion,  there  is  no  difference,  in  principle,  whether  the 
communications  are  made  by  the  clerk  to  a  solicitor, 
or  by  a  person  whom  the  solicitor  has  employed, 
specially,  as  his  agent,  to  collect  evidence  on  behalf  of 
the  client.  I  admit  that  this  is  an  extension  of  the 
rule ;  but  it  seems  to  me  that  the  principle  on  which  the 
Lord  Chancellor  acted  in  Hughes  v.  Biddulph,  applies 
to  the  present  case  :  and,  accordingly,  I  think  that  the 
letters  which  were  written,  by  the  captain  of  the  ship,  to 
the  Defendant  and  his  solicitors,  relative  to  the  evidence 


(a)  2  Carr.  &  Payne,  195. 
(jb)  2  Stark.  939. 
{c)  2  Myl.  &  Keen.  380. 
See  Judgment. 

((/)  1  Youn.  &  Jerv.  175. 
(1?)  1  Hare,  527. 
(J)  4  Taunt.  511. 


(g)  4  Taunt.  565. 

(fi)  2  Youn.  &  Coll.  C.  C. 
82. 

(i)  4  Russ.  190. 

(k)  1  Keen,  341,  and  1 
Myl.  A  Cr.  525. 
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1843.  which  the  captain   bad  collected   in   support  of  the 

action,    are    privileged,    and    ought    not  to   be  pro- 
duced (/). 


Steele 

V. 

Stewart, 


(/)  See  Bnnbury  v.  Bunburjf^  2  Beav.  173. 


1843: 
126th  July. 
' « ' 

Injunction. 
Pleading. 


PARKER  V.  CONSTABLE. 


y 


In  July  1840,  the  Plaintiffs  obtained  a  judgment 
against  Richard  Constable ;  and,  in  October  following, 
they  sued  out  an  elegit^  under  which  possession  of  his 
real  estates  in  Kent  was  delivered  to  them  by  the 
sheriff.     In   December   1840,    Constable  died,  having 


A  judgment 

creditor,  who 

had  obtained 

possession  of  his  devised   all  his  real  estates  to  his  daughter,  the  Dc- 

^^lexlTekU    *'^"^*"^  Elizabeth  Constable,  in  fee,  and  appointed  her 
filed  a  bill,  sole  executrix  of  his  will.     In  January  1843  the  Plain- 

tiffs filed  a  bill,  against  Elizabeth  Constable^  in  order 
to  obtain  the  benefit  of  the  charge  on  the  testator's  real 
estates,  which  they  had  by  virtue  of  their  judgment, 
under  the  Act  for  abolishing  arrest  on  mesne  process 
and  extending  the  remedies  of  creditors  against  the 
property  of  debtors  *.     In  February  1843,  Elizabeth 


after  the  debt- 
or's death, 
against  his  de- 


visee, claiming 
to  have  a 
charge  on  the 
estates,  under 
1  &  2  Vict, 
c.  110,  and  pray- 


1  &  2  Vict.  c.  110,  8. 13. 


ing  to  have 
tlie  debt 

raised  and  paid  out  of  the  estates.  The  Defendant,  in  her  answer, 
claimed  the  estates,  not  as  devisee,  but  under  a  conveyance  exe- 
cuted by  the  debtor,  in  his  lifetime.  The  Plaintiff,  instead  of 
amending  his  bill,  filed  a  supplemental  bill  against  the  Defendant, 
praying  that  the  conveyance  might  be  declared  to  be  fraudulent 
and  void,  as  against  him,  and  also  that  an  ejectment  to  recover 
possession  of  the  estates,  which  the  Defendant  had  brought 
shortly  before  she  put  in  her  answer  to  the  original  bill,  might  be 
stayed.  The  answer  to  the  supplemental  billy  admitted,  in  effect, 
that  the  conveyance  was  voluntary.  The  Court,  however,  held 
that,  as  that  admission  was  made,  in  the  answer  to  the  supple- 
mental bill,  it  was  not  sufficient  to  sustain  the  injunction. 
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Constable  brought  an  ejectment  against  the  Plaintiffs' 
tenant,  to  recover  possession  of  the  testator's  real  es- 
tates ;  and,  a  few  days  afterwards,  she  filed  her  answer 
in  which  she  claimed  to  be  entitled  to  the  real  estates, 
not  under  the  will  of  Richard  Comtable,  but  under  a 
conveyance  from  him  dated  in  February  1B39,  by  which 
he  had  limited  the  estates  to  himself  for  life,  with 
remainder  to  the  Defendant  in  fee.  In  March  1843, 
she  filed  a  cross  bill,  against  the  Plaintiffs,  praying  that 
the  elegit  might  be  declared  void,  as  against  her,  and 
that  the  Plaintiffs  might  deliver  up  to  her  possession  of 
the  estates,  and  might  account,  to  her,  for  the  rents 
received  by  them. 


1843. 
* « * 

Parker 
Constable. 


In  April  1843  the  Plaintiffs  filed  a  supplemental  bill 
against  Elizabeth  Constable^  praying  that  the  con- 
veyance of  February  1839  might  be  declared  to  be 
fraudulent  and  void  against  the  Plaintiffs  as  creditors  of 
the  testator ;  that  the  Plaintiffs  might  have  the  same 
relief  as  they  had  prayed  by  their  original  bill ;  that  the 
action  of  ejectment  might  be  stayed,  and  that  the  sup- 
plemental and  original  suits  might  be  heard  together. 

The  injunction  having  been  obtained,  Elizabeth  Con- 
stable put  in  her  answer  to  the  supplemental  bill,  and 
then  obtained  an  order  nisi  for  dissolving  the  injunc- 
tion. 


Mr.  Stuart  and  Mr.  Steere  now  showed  cause  a^inst 
that  order  being  made  absolute.  They  read  a  passage 
from  the  answer  to  the  supplemental  bill,  in  which 
Elizabeth  Constable  stated  that  the  conveyance  of  Fe- 
bruary 1839,  was  made  for  the  purpose  of  making  a 
provision  for  her,  and  in  consideration  of  the  grantor's 
natural  love  and  affection  for  her,  and  of  the  attention 
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^ V ' 

Parker 

v. 

Constable. 


able  time  t  that  under  the  statute,  the  PlaintifTs  were  to 
be  considered  as  haying  a  charge  on  the  estate  from  the 
date  of  the  judgment.  The  bill  further  stated  that 
Constable  devised  and  bequeathed  all  his  real  and 
personal  estate  to  the  Defendant  and  appointed  her 
his  executrix :  and  it  prayed  that  the  estate  might  be 
sold  and  the  debt  paid  out  of  the  proceeds.  The 
Defendant,  in  her  answer,  alleged  that,  before  the 
judgment  was  entered  up,  ConstcLbU  conveyed  the  estate 
to  the  use  of  himself  for  life,  with  remainder  to  the 
Defendant  in  fee,  and  denied,  therefore,  that  he  had  any 
disposing  power  over  the  property  in  question.  Before 
the  filing  of  the  answer,  the  Defendant  brought  an 
action  of  ejectment,  in  the  Court  of  Exchequer,  against 
the  tenant  of  the  Plaintiffs,  to  recover  possession  of  the 
premises.  The  Plaintiffs  then  filed  a  supplemental 
bill,  against  the  Defendant,  re-stating  most  of  the  facts 
contained  in  the  original  bill,  with  much  additional 
matter ;  and  setting  out  a  voluminous  correspondence. 
They  alleged  the  conveyance  to  have  been  without  con- 
sideration, and  to  be  fraudulent  and  void  as  against 
them  by  virtue  of  the  statute  of  JEUzabeth ;  and  they 
prayed  a  declaration  to  that  effect.  They  also  stated  the 
fact  of  the  ejectment  having  been  brought,  and  prayed 
for  an  injunction.  The  common  order  having  been 
obtained,  the  VicC'ChanceHor  of  ^gland  disallowed  the 
cause  shown,  and  dissolved  the  injunction.  The  ob- 
ject of  the  present  motion  is  to  discharge  the  Vice" 
Chancellor'^  order. 


It  has  been  truly  stated  that  the  greater  part  of  the 
new  matter  contained  in  the  supplemental  bill,  occurred 
before  the  filing  of  the  original  bill,  and  ought,  there* 
fore,  to  have  been,  made  the  subject  of  amendment, 
and  not  brought  forward  by  way  of  supplement ;  and 
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that  the  only  material  fact  that  occurred  after  the  filing  1843, 

of  the  original  bill|  was  the  bringing  the  ejectment. 

The  rule  is  that  nothing  can  be  properly  made  the 
subject  of  a  supplemental  bill,  which  might  have  been  in- 
troduced, by  amendment*  into  the  original  bill.  Nothing, 
therefore,  can  be  more  irregular  than  the  state  of  this 
record ;  and,  as  it  is  of  the  utmost  consequence  to  adhere 
to  rules  of  pleading  in  this  Court*  which  tend  so  much 
to  facilitate  the  administration  of  justice,  I  do  not  think 
that  I  should  be  warranted  in  granting  the  present  ap- 
plication. 

The  motion  is  made  in  the  supplemental  suit ;  and 
there  is  no  matter,  properly  suppkmental,  in  that  suit, 
that  can  support  it. 

It  would,  I  think,  be  extraordinary  to  bring  in  aid, 
for  that  purpose,  matter  which  is  not  supplemental,  and 
which  ought  never  to  have  been  introduced  into  the 
bill. 

It  was  suggested,  indeed,  that  the  bill*  might  be 
treated  as  an  original  bill*  disregarding  the  former  bill. 
But  it  professes  to  be  a  supplemental  bill,  and  it  is  such 
in  its  frame.  The  original  bill  is  undismissed.  The 
Defendant  has  put  in  her  answer  to  that  bill*  and  is 
entitled  to  the  benefit  of  her  answer.  It  is  clear,  there- 
fore, that  the  former  bill  cannot  be  treated  as  a  nullity, 
or  the  second  bill  considered  otherwise  than  as  a  sup- 
plemental bill ;  though  it  is  an  irregular  supplemental 
bill.  I  agree,  therefore,  with  the  Vtce-Chancelkr,  and 
think  that  he  was  right  in  refusing  to  sustain  the  in- 
junction. 

Vol.  XIII  p  p 
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2 1st  July  and 

13th  Nov. 

Administration. 

Assets, 

Debts. 

Specific 

kgactes. 


A.  the  executor 
of  B.  dealt  with 
canal  shares, 
which  had  be- 
longed to  B.^ 
as  his  own  pro- 
perty, and  ulti- 
mately be- 
qeatlied  them, 
to  C. ;  and  he 
gaye  certain 
other  chattels, 
which  always 
had  been  his 
own  property, 
to  D.y  and  died 


IBBFrSON  V.  IBBETSON.V 

I  HE  original  hearing  of  this  cause,  is  reported  ante 
Vol.  X,  p.  496,  and  the  hearing  for  further  direc- 
tions, ante  Vol.  XII.  p.  206.  The  appeal  from  the 
decree  is  reported  in  6  Myl.  &  Craig,  p.  20.  The 
cause  now  came  on  to  be  heard,  a  second  time,  for  fur* 
ther  directions. 


Sir   Charles  Ibbetsoa,  the  brother  and  executor  of 
Sir  Henry  Carr  li/betson,  died,  in  1839,  possessed  of 
plate,  furniture  &c.,  some  of  which  was  his  own  pro* 
perty,  and  the  rest  the  property  of  his  deceased  brother. 
He  was  possessed  also  of  shares  in  the  Colder  and 
Hebble  Navigation   Company,  in  his  own  right;  and 
had  treated,  as  his  own,  some  other  shares  in  that 
company,  which  had  been  the  property  and  still  re- 
mained in  the  name  of  his  brother.    He  left  some  of  his 
brother's  debts  unpaid ;  and  it  appeared,  by  a  report 
possessed  of  but  made  in  the  cause,  that  a  balance  of  3,937  /.  was  due 
very  little  other  from  him  in  respect  of  his  receipts  and  payments  on 
ins  some  of   '    account  of  his  brother's  estate. 
B.  8  debts  un- 
paid, and  a 
balancp  due 
from  him  in 
respect  of  his 
receipts  and 
paymenu  on 

aceount  of  B.'s  estate.  At  his  death,  the  canal  shares  remained 
standing  in  B/s  name. — Held  that  those  shares  were  not  ex- 
clusively applicable  to  pay  B.'s  unsatisfied  debts ;  but  that  a:% 
general  personal  estate  must  be  applied  firbt,  and  that  C.  and  D. 
must  contribute  to  make  up  the  deficiency  in  proportion  to  the 
vaJue  of  the  articles  bequeathed  to  thera  respectively. 


By  his  will,  he  directed  his  debts  to  be  paid,  in  the 
first  place,  out  of  his  personal  estate  not  specifically 
bequeathed ;  and«  if  that  should  be  insufficient,  then 
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out  of  the  funds  thereinafter  given  to  his  younger  son 
James  Frederick  and  his  daughter  Laura.  He  then 
bequeathed  all  his  shares  in  the  Calder  and  Hebble 
Navigation  Company  (meaning  thereby,  as  the  counsel 
for  the  different  parties  admitted,  his  late  brother's  as 
well  as  his  own  shares),  and  also  his  stock  in  the 
French  funds,  to  his  son,  Frederick  James^  his  stock  in 
the  English  funds,  to  his  daughter  Laura,  and  certain 
sums  secui*ed  on  part  of  his  family  estates,  to  his  same 
son  and  daughter.  He  next  made  dispositions  of  his 
plate,  furniture  8cc.  (which,  it  was  likewise  admitted, 
comprised  his  own  as  well  as  his  brother's  property)  in 
favour  of  his  elder  son,  Henry  Charks,  and  his  younger 
son,  Frederick  James ;  and,  lastly,  he  gave  certain  jewels, 
trinkets  8cc.  to  his  daughter  Laura,  and  appointed  John 
Thomas  Sehoyn  and  Dame  Alicia  Mary  Ibhetson,  his 
brother's  widow,  the  executor  and  executrix  of  his  will. 


1843. 
' . ' 

Ibbethon 

V. 

Ibbbtsom. 


The  testator  having  left  but  little,  if  any,  personal 
property  except  that  which  he  had  specifically  disposed 
of,  and  the 'funds  bequeathed  to  Frederick  James  and 
Laura  being  insufficient  to  dischai^e  his  debts,  the 
question  was,  in  what  manner  the  payment  of  Sir 
Henry  Cart  Ibbetson^s  unsatisfied  debts  was  to  be  pro- 
vided for. 


Mr.  Walker  and  Mr.  Elmsley,  for  the  Plaintiff  Fre- 
derick James  Ibbelsort,  and  Mr.  Bethell  and  Mr.  Parry ^ 
for  the  Defendant  Sir  Charles  Henry  Ibbetson,  con- 
tended that  the  balance  of  3,957/.  was  to  be  first 
applied  in  payment  of  Sir  H.  C,  Ibbetson*s  debts,  and, 
if  it  should  prove  insufficient,  then  that  the  chattels 
specifically  bequeathed,  by  Sir  Charles,  to  his  sons  and 
daughter,  must  contribute,  in  proportion  to  their  values, 
to  make  up  the  deficiency. 

V  p  2 
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Mr.  Jamts  Parker  and  Mr.  Walfordf  for  the  Defen- 
dant Laura  Ibbetson,  contended  that  the  assets  of  Sir 
Henry  Carr  Ibbetson  remaining  in  specie,  must  exclu- 
sively maintain,  as  far  as  they  would  extend,  the  burden 
of  paying  his  debts.  Halliway  v.  Tanner  {a) ;  Scoit  v. 
Beecher  (ft),  and  Lord  Jlckesier  v.  Lord  Carnarvon  (c), 
which  they  principally  relied  on. 

The  Vice-chancellor  : 

The  question  in  this  case,  really  arises  on  the  will  of 
Sir  Charles  Ibbetson. 

Sir  Henry  Carr  Ibbetson  died  possessed  of  canal 
shares,  furniture,  plate  and  other  articles,  which  Sir 
Charles,  his  brother  and  executor,  possessed  himself  of 
and  dealt  with  as  his  own;  and,  indeed,  he  so  dealt 
with  the  general  assets  of  Sir  Henry,  that,  at  his  death, 
his  estate  was  indebted  to  the  estate  of  Sir  Henry. 
Then,  it  is  not  disputed  that,  by  the  bequests,  iu  Sir 
Charleses  will,  of  his  canal  shares,  plate,  furniture  Sic., 
the  shares,  plate,  furniture  &c.  both  of  Sir  Henry  and 
Sir  Charles,  passed;  and,  therefore,  the  legatees  of 
those  articles  take  them  just  as  if  they  had  been,  in 
fact,  wholly  the  property  of  Sir  Charles.  The  debts 
due  from  his  estate  to  the  estate  of  Sir  Henry,  must  be 
paid  in  precisely  the  same  manner  as  any  other  debts 
of  Sir  Charles :  that  is,  his  general  personal  estate  must 
be  applied,  first,  in  payment  of  them ;  and,  as  he  has 
directed  his  debts  to  be  paid  out  of  the  funds  given  to 
his  son  Frederick  James  and  his  daughter  Laura  (by 
which  I  understand  him  to  mean  the  sums  given  to 
them  jointly),  if  his  personal  estate  not  specifically 


(a)  I  Rum.  &  Myl  633-  (^)  5  Madd.  96. 

(c)  1  Beav.  209. 
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bequeatlied,  should  be  insufficient  to  pay  them,  those 
funds  must  be  next  applied ;  and,  if  they  also  prove 
insufficient,  all  the  other  specific  legacies  must  con- 
tribute, proportionably,  to  make  up  the  deficiency^ 

Declare  that  all  the  debts  of  Sir  Charles  Ibbetson,  in*^ 
eluding  the  debts  due  from  him  to  the  estate  of  Sir 
Henry  Carr  Ibbetson's  estate,  must,  so  far  as  the  gene- 
ral personal  estate  of  Sir  Charles  and  the  specific  funds 
given  to  Frederick  James  Ibbetson  and  Laura  Ibhetson 
jointly,  are  insufficient,  be  satisfied  by  the  specific 
legatees  of  the  canal  shares,  plate,  furniture  &c.j  out  of 
their  specific  legacies,  proportionably. 


1843, 


Ibbetsok 
Ibbstsov. 


THE  ATTORNEY-GENERAL  v.  THE  CORPO-t  ^ 
RATION  OF  LICHFIELD. 


1843: 
d5th  July. 


Municipal 

corporation. 

Debt. 


Motion  to  dissolve  an  injunction  restraining  the 
Defendants  from  ordering  the  treasurer  of  the  corpo- 
ration to  pay,  out  of  the  city  or  borough  fund  or  any 

funds  or  property  of  the  corporation,  any  sum  or  sums    .  ®  ^V^^ , , 
.  ,         .  5.      .         1.  1       1  .  i.  lion  ot  Uchfieldf 

of  money  m  or  towards  satisfaction  of  the  claims  of  one  constituted 

Mallett,  in  respect  of  the  promissory  note  for  200  /.  under  the 
mentioned  in  the  information.  Jlraff  1^^ 

5  &  6  Will.  4, 
c.  76,  borrowed 
fioo^  of  Af.  to  enable  them  to  pay  L.  their  then  treasurer,  sums 
which  he  had  paid  to  creditors  of  the  old  corporation,  and  gave 
M.  their  promissory  note  for  the  aooL  They  did  not,  however, 
pay  over  that  sum  to  Z.,  but  suffered  him  10  receive  their  then 
accruing  income  in  reduction  of  what  was  due  to  him,  and  applied 
the  2oo7.  to  purposes  to  which  the  income  would  otherwise  have 
been  applicable. — Held  that  the  corporation  had  no  authority  to 
give  the  promissory  note,  as  it  was  not  ^iven  to  secure  a  debt  due 
prior  to  the  passing  of  the  5th  &  6th  Will.  4,  c.  76. 

P  p  3 
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1843.  The  answer  stated  that  in  1837,  the  Defendants  being 

*        ^        '     indebted,  in  600  /.,  to  William  Lawton,  their  then  trea- 
"^  surer,  for  sums  which  he  had  paid,  out  of  his  own  mo- 

niesi  in  liquidation  of  debts  incurred  by  the  old  corpora- 
tion, prior  to  the  ptMsHug  of  the  Municipal  Corporation 
The  Corpoka-  "^^^f  6  &  6  Will.  4,  c.  16,  and,  Lawtou  being  entitled,  as 
TioN  OF  against  the  Defendants,  to  stand  in  the  place  of  the  ere- 
LiCHriELD.  ditors  whom  he  had  paid,  the  Defendants  borrowed 
200  /.  of  Mallett,  to  enable  them  to  pay  thje  600  /.  due 
to  Lawion,  and  gave  Mallett  their  promissory  note  for 
that  sum,  which  was  signed  by  the  then  mayor,  and 
sealed  with  the  corporate  seal ;  that  the  200  /.  was  not 
paid  over  to  Lawton,  but  he  was  permitted  to  receive,  in 
reduction  of  the  600  /.,  the  then  accruing  income  of  the 
corporation,  which,  otherwise,  would  have  been  applied 
in  payment  of  the  ordinary  expences  of  the  corporation, 
and  the  200/.  was  applied »  by  the  then  mayor,  in  pay- 
ment of  those  expenses ;  and  that,  in  manner  aforesaid 
and  by  means  of  the  200  /.,  the  Defendants  were  en- 
abled to  satisfy  and  did  satisfy  and  discharge,  to  the 
extent  of  200/.,  the  amount  of  debt  which  bad  been 
originally  created  or  incurred  by  the  old  corporation, 
prior  to  the  passing  of  the  Municipal  Corporation  Act. 

Mr.  Sttiart  and  Mr.  Cole  appeared  in  support  of  the 
motion. 

Mr.  Bethell  and  Mr.  Greene  opposed  it. 

In  the  course  of  the  argument  the  6  &  0  Will.  4,  c.  76, 
sect  92  ;  6  &  7  Will.  4,  c.  104.  sect.  1 ;  and  7  Will,  4 
&  1  Vict.  c.  78,  sect.  28,  were  referred  to. 

The  Vice-Chancellor  : 
My  opinion  is  that  the  injunction  ought  neither  to  be 
dissolved  nor  even  altered ;  for  it  is  quite  clear,  taking  all 
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the  Acts  of  Parliament  that  have  been  referred  to,  toge-  1B43. 

ther,  that  the  corporation  had  no  authority  to  give  the 

promissory  note  to  MaUett ;  for  it  was  not  given  either 

to  secore  an  old  debt,  or  to  a  person  to  whom  money       gjIw^JI  7^ 

WHS  due  berore  the  passing  of  the  first  Municipal  Cor.  ^ 

poration  Act  piissed  in  the  reign  of  his  late  Majesty.        The  Cihrpora- 

TION  OF 
LlCUI'lKl*!). 


The 
ArroRN  BY- 


ROBERTS  V.  MADOCKS.  V  ,8^3. 

2d  &  3d  Nov. 
IN  December  1807  Griffith  Parry ^  being  seised  of  an  ' 

estate  in  Carnarvonshire,  subiect  to  a  mortcrage  for  a        Annwiif. 
term  of  years  to  Thomas  Parry  Jones  Parr  if,  conveyed  — 

the  equity  of  redemption  to  William  Alexander  Ma^  The  grantor  of 
docks,  in  consideration  of  an  annuity  for  the  life  of  admitted  in  his 
G.  Parry y  which  was  charged  upon  the  estate.     On  answer  to  a  bill 

the  22d  of  June   IBIO,   Madockx,  in  consideration  of  '"  ^^f^^'^^y* 

.  1         ,  .  I      t  ^"^^  "'^  annuity 

5|000/.,  granted  an  annuity  of  500/.,  which  also  was  was  a  subsisting 

charged  upon  the  estate,  to  Henry  Wriyht,  for  three  charge  on  his 

lives;  and  the  bill  alleged  that  the  estate  %oa^  of  greater  decree  and  pro^ 

annual  value  than   that  annuity.      In    August    1816,  ceedings  in  the 

Thomas  Parry  Jones  Parry  filed  a  bill  of  foreclosure,  »;?'^  ^«^  '"^^^^ed 

*^  ,  the  annuity  as 

against  Griffith  Parry,  Madocks,  Wright,  and   //.  C.  valid. 

Berkeley  who  was  the  trustee  of  a  term  of  years  for     ^  Under  those 
securing  WrighCs  annuity*.     In  May  1817,  Madocks  the'^gro^^^^^ 
put  in  his  answer  to  that  bill,  in  which  he  admitted  that  devisee  was  re- 
he  had  granted  the  annuity  of  600  /.  to  Wrigla,  and  that  strained  from 
,  _  .    .        /  ,  /^     1      proceednig,  at 

it  was  then  a  subsisting  charge  upon  the  estate*    On  the  f^^^^  to  get  aside 

5th  of  May  1823  the  cause  was  heard,  and  it  was  then  the  annuity  for 
referred  to  the  Master  to  take  an  account  of  what  was  ^*"[al!  ^  ™^' 
due  to  Thomas  Parry  Jones  Parry,  for  principal  and 

•  This,  probably,  was  the  suit  of  Parry  v.  Wright^  which 
is  reported  in  1  Sim.  U  Stu.  369. 


550 


CASES    IN    CHANCERY. 


1843. 

• . ' 

ROBBRTS 

V. 
MilllOCKfl. 


interest  on  his  mortgage,  and  to  tax  his  and  also 
Berkeley^  coats,  which  were  to  be  paid  by  71  P.  Joties 
Parry ;  and  it  was  ordered  that  upon  Griffith  Parry 
paying,  to  T,  P.  J*  Parry ^  sach  principal,  interest,  and 
costK,  within  six  months  after  the  Master  should  have 
made  his  report,  71  P.  J.  Parry  should  re^assign  the 
mortgaged  premises  and  deliver  up  documents  as  therein 
mentioned  * ;  but,  in  default  of  such  payment,  that 
G.  Parry  should  be  foreclosed ;  and,  in  case  of  such 
foreclosure,  it  was  ordered  that  the  Master  should  com* 
pute  T.  P.  J.  Parnf%  subsequent  interest  and  tax  his 
subsequent  costs,  and  appoint  a  new  time  and  place  for 
payment  of  what  should  be  found  due  to  him ;  and, 
upon  Wright  paying^to  T.  P.  J.  Parry  what  should  be 
so  found  due  to  him,  within  three  months  after  the 
Master  should  have  made  his  subsequent  report,  it  was 
ordered  that  T.  P.  J.  Parry  should  re-convey  the 
mortgaged  premises  and  deliver  up  documents  as 
therein  mentioned  * ;  but,  in  default  of  such  payment, 
Wright  was  to  be  foreclosed ;  and,  in  case  of  such  fore- 
c)osure»  it  was  ordered  that  the  Master  should  compute 
71  P.  J.  Parry^s  further  subsequent  interest  and  tax 
his  subsequent  costs,  and  appoint  a  new  time  and  place 
for  payment  of  what  should  be  found  due,  and,  upon 
Madochs  paying,  to  T.  P.  J.  Parry,  what  should  be 
reported  due  to  him,  within  three  montlis  after  the 
Master  should  have  made  his  report,  it  was  ordered  that 
T.  P.  J.  Parry  should  re-convey  the  mortgaged  pre- 
mises and  deliver  up  documents  as  therein  mentioned  *; 
and,  in  default  of  Aladocks  paying  to  T.  P.  J.  Parry 
what  should  be  found  due  to  him,  Aladocks  was  to  be 
foreclosed  :  but,  in  case  Griffith  Parry  should  redeem 
T.  P.  J.  Parry f  it  was  ordered  that  the  Master  should 


♦  So  in  brief. 
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take  an  account  of  what  was  doe  to  G.  Parry ^  for  1843. 

arrears  of  his  annuity,  and  compute  interest  on  what  he 
should  have  so  paid  to  71  P.  J.  Parry^  and  to  tax  his 
costs  of  the  suit ;  and,  upon  Wright  paying  to  G.  Parry  Madocks 
what  should  be  reported  due  to  him  for  arrears  of  his 
annuity,  together  with  what  he  should  have  so  paid  to 
T.  P.  J.  Parry,  with  interest  thereon  as  aforesaid,  and 
for  his,  G.  Parry\  costs  of  the  suit,  within  three 
months  after  the  Ma$ter  should  have  made  his  report, 
at  such  time  and  place  as  the  Master  should  appoint, 
it  was  ordered  that  G.  Parry  should  convey  the  mort- 
gaged premises  (but  subject  to  his  annuity),  and  deliver 
up  documents  as  therein  mentioned ;  but,  in  default  of 
tVright  paying,  to  G.  Parry,  what  should  be  reported 
due  to  him  as  aforesaid  for  aniears  of  his  annuity  and 
what  he  should  have  so  paid  to  jT.  P.  J.  Parry  for  his 
costs  of  the  suit  as  aforesaid,  by  the  time  aforesaid, 
Wright  was,  from  thenceforth,  to  stand  foreclosed ;  and, 
in  case  of  such  foreclosure,  it  was  ordered  that  the 
Master  should  carry  on  the  account  of  the  arrears  of  the 
annuity  due  to  G.  Parry,  and  tax  his  subsequent  costs, 
and  compute  subsequent  interest  on  what  he  should  have 
so  paid  to  T.  P.  J.  Parry ;  and,  upon  Madocks  paying 
to  G.  Parry,  what  he  should  have  so  paid  to  T.  P.  J. 
Parry,  with  interest  thereon  as  aforesaid,  and  what 
should  be  reported  due  to  him  for  arrears  of  his  annuity 
and  for  his  costs  of  the  suit,  it  was  ordered  that  G. 
Parry  should  re-convey  the  mortgaged  premises  (subject 
to  his  annuity),  and  deliver  up  documents  as  therein 
mentioned ;  but  in  default  of  Madocks  paying,  to  G. 
Parry,  what  he  should  have  so  paid  to  T.  P.  J.  Parry, 
with  interest  thereon  as  aforesaid,  together  with  what 
should  be  reported  due  to  him  for  arrears  of  his  annuity 
and  his  costs  of  the  suit  as  aforesaid  by  the  time  afore- 
said, Madocks  was  to  be  foreclosed :  but  in  case  Wright 
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should  redeem  G.  Parry,  it  was  reFerred  to  the  Master 
to  compute  interest  on  what  he  should  have  so  paid  to 
G.  Parry f  and  to  take  an  account  of  what  was  due,  to 
Wright f  for  arrears  of  his  annuity,  and  to  tax  his  costs 
of  the  suit,  and  to  appoint  a  new  time  and  place  for 
payment  of  what  should  be  so  found  due ;  and,  upon 
Madaeks  paying,  to  Wright,  what  he  should  have  so 
paid  to  G.  Parry,  with  interest  thereon  as  aforesaid, 
and  what  should  be  reported  due,  to  Wright,  tot  arrears 
of  his  annuity  and  his  costs  of  the  suit,  within  three 
months  after  the  Master  should  have  made  his  report, 
it  was  ordered  that  Wright  should  convey  the  mort- 
gaged premises  (subject  to  his  annuity),  and  deliver  up 
documents  as  therein  mentioned;  but,  in  default  of 
Madocks  paying,  to  Wright,  what  he  should  have  so 
paid  to  G.  Parry f  with  interest  thereon,  and  what  should 
be  reported  due  to  him  for  arrears  of  his  aunuity  and 
his  costs  of  the  suit  by  the  time  aforesaid,  Madochs  was 
to  be  foreclosed  *• 


On  the  10th  of  May  1826,  the  Master  reported  what 
was  due,  for  principal,  interest  and  costs,  to  T.  P.  J. 
Parry,  and  fixed  a  time  and  place  for  payment  of  the 
sum  by  G.  Parry. 

Wrighi  appealed  from  the  above  decree;  but,  on  the 
6th  of  May  1828,  it  was  affirmed. 

Madocks  died  in  April  1823,  having  devised  all  his 
real  estates  to  his  wife  for  life  with  remainder  to  his 
daughter  in  tail  general,  with  a  devise  over  to  one  Hoi- 


*  The  above  is  a  copy  of  the  decree  as  it  was  set  out  in 
the  brief.  Other  forms  of  decrees  of  successive  foreclosures 
and  redemptions,  will  be  found  in  Seton  on  Decrees,  1 5.^  ct 
seq. ;  and  in  2  Newlatufs  Practice,  339  et  seg. 
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ford,  which  did  not  take  effect    O,  Parry  died  in  IBSO^  184.) 

having  appointed  his  wiFe,  Ann  Parry,  his  executrix. 
She  died  m  March  1B32,  having  appointed  John  Pugh 
her  executor.     T.  P.  J^  Parry  died  in  January  1838,       ., 

f  "^  '  MADOOliS. 

having  appointed  his  sonsi  ihomas  Parry  Jone$  Parry 
and  John  Parry  Jones  Parry,  his  executors;  and,  in 
Septeml^er  1835,  they  filed  a  bill  of  revivor  and  sup- 
plement against  Pngh,  Mr^^ajud  Wifks  Madochs,  Wright, 
Berkeley  ai|d  flolfofd. 

In  1837,  Roberts  one  of  the  Plaii^tiffs  in  the  present 
suit,  was  appointed  receiver  of  the  mortgaged  estate. 
In  ]Pebruary  189Pi  Pugh  died,  having  appointed  L. 
Williams  and  £.  Rea  his  executors;  and  they  w^e 
brought  before  the  Court  by  ^  bill  of  revivor. 

In  April  |840|  Wright  sold  and  assigned  bis  annuity, 
and  the  o^iateral  securities  for  it,  to  the  Plaintiff  Ro^ 
berls;  and,  b  May  following,  RoperU  waa  brought 
before  the  Court  by  a  sHppI^meptal  bill. 

In  January  1841,  a  supplemental  decree  was  made 
declaring  T.  P.  J.  Parry  and  hia  brother  t^  be  entitled, 
as  the  personal  representatives  of  their  late  fatheri  to 
the  benefit  of  the  decree  of  the  5th  of  May  182a,  and  of 
the  report  of  May  1826,  made  in  pursaance  of  it ;  and 
referring  it,  to  the  Master,  to  take  an  aocouni  of  what 
was  due  to  them,  as  such  personal  representatives,  on 
their  late  father's  mortgage,  from  the  foot  of  the  formec 
report,  and  to  tax  them  their  subsequent  costs  of  the 
original  and  supplemental  suits,  and  also  the  subsequent 
costs  of  Berkeley.  The  decree  then  directed  71  P.  J. 
Parry  and  his  brother  to  pay,  to  Berkeley,  his  subse-* 
quent  costs,  and  the  Master  was  to  add  such  {subsequent 
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interest  and  costs  to  the  principal,  interest  and  costs 
found  due  by  the  report  of  May  1826  ;  and  on  Williann 
and  Rees  paying  to  T.  P.  •/*•  Parry  and  his  brother, 
what  should  be  found  due  to  them  for  such  principal, 
interest  and  costs  and  subsequent  principal,  interest 
and  costs,  and  for  what  they  should  pay,  to  Berkeley ^ 
for  his  subsequent  costs,  within  three  months  after  the 
Master  should  have  made  his  report,  at  such  time  and 
place  as  the  Master  should  appoint,  T.  P.  J.  Parry 
and  his  brother  were  to  re-convey  and  re-assign  the 
mortgaged  premises,  and  deliver  up  documents  as 
therein  mentioned ;  but,  in  default  of  such  payment, 
Williams  and  Rees  were  to  be  foreclosed  ;  and,  in  case 
oi  such  foreclosure,  it  was  referred  back,  to  the  Master, 
to  compute  subsequent  interest  on  the  mortgage-debt, 
and  to  tax  the  subsequent  costs  of  T.  P.  J.  Parry  and 
his  brother,  and  to  appoint  a  new  time  and  place  for 
payment  of  what  should  be  found  due  for  such  subse- 
quent interest  and  subsequent  costs,  together  with  what 
should  have  been  before  reported  due,  to  them,  for 
such  further  interest  and  costs  as  aforesaid ;  and,  upon 
Wright,  and  Roberts  as  his  assignee,  paying,  to  T,  P.  J. 
Parry  and  his  brother,  what  should  be  found  due  to 
them,  for  such  principal,  interest  and  costs  as  aforesaid, 
within  three  months  after  the  report,  they  were  to  re- 
convey  and  deliver  up  documents  as  therein  mentioned  ; 
but,  in  default  thereof,  Wright  and  Roberts  were  to  be 
foreclosed :  and,  in  case  of  such  foreclosure,  it  was 
ordered  8cc.  &c.  The  supplemental  decree  then  pro- 
ceeded to  foreclose  Mrs.  and  Miss  Madocks  and  Holford, 
on  like  terms :  and  next,  in  case  Williams  and  Rees 
should  redeem  T.  P.  J.  Parry  and  his  brother,  it  pro- 
vided for  the  foreclosure,  first  of  Wright  and  Roberts 
and,  afterwards^  of  Mrs,  and  Miss  Madocks  and  Holford: 
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and,  lastly,  in  case  Wright  and  Roberts  should  redeem 
WilUams  and  Rees^  it  provided  for  the  foreclosure  of 
Mrs.  and  Miss  Madocks  and  Ho\ford^, 

On  the  11th  of  April  1842,  Roberts^  in  obedience  to 
an  order  in  the  causes,  paid  71  P.  J.  Parry  and  his 
brother,  out  of  the  rents  of  the  mortgaged  estate  re- 
ceived by  him,  the  sum  which  the  Master  had  found 
due  to  them  as  directed  by  the  decree  of  January. 1 841 ; 
and,  thereupon,  they  assigned  their  late  father's  mort- 
gage, to  a  trustee,  in  trust  for  Roberts  and  Williams  and 
Rees.  On  the  1st  of  August  1842,  Roberts  paid  to 
Williams  and  Rees^  the  sum  which  the  Master  had 
found  due  to  them  in  pursuance  of  the  decree.  On  the 
24th  of  December  1842,  the  Master  reported  what  was 
due  to  Roberts^  and  appointed  Mrs.  and  Miss  Madocks 
and  Holford  to  pay  the  amount  to  him  on  the  24th  of 
March  1843.  But  they  never  made  the  payment;  and, 
on  the  1st  of  April  .1843,  the  decree  of  foreclosure  was 
made  absolute  against  them. 

The  bill  in  the  present  suit,  was  filed,  on  the  17th  of 
June  1843,  by  Roberts  and  Wright^  on  behalf  of  12o6er/« 
and  the  other  creditors  of  Madocks,  against  Mrs.  and 
Miss  Madocks  and  M.  H.  Edwards  (to  whom  adminis- 
tration to  Madocks*B  estate  had  been  granted  in  December 
1842),  and,  after  stating  the  matters  before  mentioned, 
it  alleged  that  the  whole  of  the  debt  found  due,  by  the 
Master,  to  Roberts,  together  with  a  further  arrear  of  his 
annuity  since  accrued,  still  remained  due  to  him ;  that 
the  judgment  which  had  been  entered  up  against  Ma- 
docks,  and  by  which  that  annuity  was  collaterally  se- 
cured, had  been  revived  and  was  in  full  force  against 
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1843.  his  estate  and  effects ;  that  the  estate,  the  equity  of  re- 

demption of  which  had  been  foreclosed^  was  not  equal, 

RowKiiTs       jjj  yolue,  to  one-fourth  of  the  debt  found  due  to  Roberts ; 

..  that  Madocks,  in  addition  to  that  estate,  died  seised  of 

very  lai^e  estates  both  in  England  and  Wales,  and  that 
the  income  arising:  therefrom,  and  from  certain  tolls  and 
harbour  dues  which  formed  part  of  his  estate,  was  to  a 
very  large  amount,  and  that  the  same  had  been  received 
by  Mrs.  Madocks,  since  her  husband's  decease,  and 
applied  by  her  to  her  own  use.  The  bill  prayed  for  an 
account  of  what  was  due,  to  Roberts,  in  respect  of  the 
sum  found  due  to  him  by  the  Master  and  the  further 
arrear  of  his  annuity  and  the  judgment  for  securing  the 
same ;  and  for  an  account  also  of  Madivks's  real  and 
personal  estates ;  that  his  real  estates  might  be  sold, 
and  that  the  debts  due  to  Roberts  and  the  other  creditors 
of  Madocks  might  be  paid ;  and  for  a  receiver  of  his  per- 
sonal estate  and  of  the  rents  and  profits  of  his  real  estates 
and  of  the  tolls  and  harbour  dues,  and  for  an  injunction 
to  restrain  the  defendants  from  receiving  the  same,  and 
from  selling  the  real  estates  except  under  the  direction 
of  the  Court, 

On  the  8th  of  June  1843,  Mrs.  and  Miss  Madocks 
obtained  a  rule  of  the  Court  of  Queen's  Bench,  inti- 
tuled, '  Wright  v.  Madocks,*  requiring  Wrigltt  to  show 
cause  why  the  annuity-deed  of  the  22d  of  June  1810, 
the  warrant  of  attorney  given  as  a  collateral  security, 
and  the  judgment  entered  up  thereupon,  should  not  be 
set  aside,  on  the  ground  that  those  securities  had  not 
been  enrolled  pursuant  to  17th  Geo.  3,  c.  26,  and  that 
the  lands  on  which  the  annuity  was  secured,  were  not 
of  equal  or  greater  annual  value  than  the  annuity. 

Mr.  Beihell  and  Mr.  Rensbaw,  for  the  Plaintiffs,  now 
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moved  for  an  injunction  to  restrain  Mrs.  and  Miss 
Madocks  from  taking  any  proceedings  for  the  purpose 
of  having  the  rule  made  absolute.  They  relied  on  the 
admission,  in  Madocks*8  answer  to  the  foreclosure- 
bill,  that  the  annuity  was  a  subsisting  charge  upon 
the  mortgaged  estate,,  and  they  said  that  the  decree 
in  the  foreclosurc'^suit  was  a  final  adjudication  respect- 
ing the  validity  of  the  annuity;  and  that  not  only 
Madocksg  but  all  persons  claiming  under  him  were 
bound  by  that  admission  and  adjudication.  They  then 
referred  to  the  supplemental  decree  Hqd  to  the  pro- 
ceedings that  had  taken  place  under  it,  in  which  the 
grant  of  the  annuity  to  Wright  and  the  tranfer  of  it  to 
Roberts,  were  treated,  throughout,  as  valid  transac- 
tions :  and  they  relied,  more  especially,  upon  the  report 
of  the  24th  of  December  1842,  in  which  the  Master 
certified,  in  effect,  that  he  had  been  attended  by  the 
solicitors  of  Mre.  and  Miss  Madocks^  and,  in  their  pre^ 
sence,  had  proceeded  to  the  matters  referred  to  him,  and 
from  which  it  appeared  that  Roberts  had  made  a  pay- 
ment amounting,  nearly,  to  5,000/.,  to  WUUams  ^ndRees, 
in  pursuance  of  the  decree ;  and  in  which  also  the 
Master  found  what  was  due,  to  Roberts,  for  the  arrears 
of  his  annuity  and  for  the  payment  which  he  had  so 
made.  They  concluded  by  asking  whether  the  De- 
fendants ought  to  be  allowed  to  annul,  as  they  were 
attempting  to  do,  the  decrees  and  proceedings  of  the 
Court  of  Chancery  by  which  the  validity  of  the  annuity 
had  been  so  fully  established,  by  obtaining  a  rule  from 
the  Court  of  Queen's  Bench,  grounded  on  a  stale  objec- 
tion founded  on  the  Act  of  Geo.  3d. 


i«43. 


Sir  C.  Wttherell,  Mr.  Swanston  and  Mr.  Craig,  for 
the  Defendants : 
The  admission   made  by  Madvcks,  amounts  to  no- 


568 
i843. 
Roberts 

V. 

Ma  DOCKS. 


CASES    IN    CHANCERY. 

thing;  for  the  annuity  was  a  subsisting  charge,  until 
it  was  set  aside:  and,  moreover,  that  admission  was 
made,  inter  atios ;  for  it  was  made,  not  by  Madocks^ 
the  grantor,  to  Wright  the  grantee,  but  to  Parry,  the 
Plaintiff  in  the  suit.  Besides,  it  does  not  appear  that 
Madocks,  when  he  put  in  his  answer,  knew  that  no 
memorial  of  the  annuity  had  been  enrolled ;  and  an 
admission  is  not  binding,  unless  it  appears  that  the 
party  knew  his  rights  at  the  time  when  he  made  it. 

[The  Vice^ChanceUor : — A  course  of  proceeding  has 
taken  place,  on  the  faith  of  Madocks's  admission,  in  the 
progress  of  which  Robertsh^iS  paid  nearly  5,000/.,  out  of 
his  own  pocket,  in  addition  to  the  sums  which  he  paid, 
in  obedience  to  the  orders  of  1B42,  out  of  the  rents  of 
the  mortgaged  estate.] 

By  the  Act  of  George  the  3d,  the  grant  of  the  annuity 
and  all  the  securities  for  it,  are  void  to  all  intents  and 
purposes.  Can  this  Court  give  validity  to  those  instru- 
ments in  direct  contravention  of  the  Act  ?  Bromley  v. 
Holland  (a) ;  Davis  v.  Lord  Strathmore  (6) ;  Doe  v. 
Ford(c). 


Mr.  Bethell/m  reply,  said  that  the  validity  of  the  an- 
nuity had  been  admitted  by  Madocks  wad  established  by 
the  decree  in  the  original  foreclosure-suit,  and  that  it 
had  been  recognized  by  the  decree  and  proceedings  in 
the  supplemental  suit  to  which  Mrs.  and  Miss  Madocks 
were  parties ;  and  that,  under  those  circumstances,  the 
Court  would  not  permit  them  to  dispute  the  validity 
of  the  annuity,  in  a  collateral  proceeding  in  another 
Court. 

(fl)  Coop.  C.  C.  9,  and  5  Vcs.  610,  and  7  Vcs.  3. 
(p)  i(i  Ves.     See  p.  428.  (c)  3  Adol.  A  Ell.  649. 
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The  Vice-Chancbllor  :  1843. 

The  question  is  whether  the  proceeding,  in  the  Court       ^ 
of  Queen's  Bench,  to  set  aside  the  annuityi  can  have  ^^ 

any  use;  the  object  of  the  parties,  who  have  instituted       Madocks. 
that  proceeding,  being,  in  effect,  to  set  aside  what  has 
taken  place  in  this  Court. 

It  seems  to  me  that,  even  if  the  Court  of  Queen's 
Bench  should  decide  that  the  annuity  is  void  for  the 
reason  assigned,  the  proceedings  in  this  Court  must 
remain  just  as  they  are. 

The  decree^of  the  6th  of  May  1823,  placed  the  Co- 
defendants  in  the  situation  of  Plaintiff  and  Defendant 
with  respect  to  each  other ;  for  it  gave  each  of  them 
the  same  rights  as  they  would  have  had  if  they  had  in«' 
stituted  separate  suits  against  their  Co-defendants. 

After  the  admission  deliberately  made  by  Mr.  Ma- 
docks, under  whom  the  parties  who  have  obtained  the 
rule  at  law,  claim,  and  after  the  proceedings  that  have 
taken  place  in  this  Court,  have  been  allowed  to  go  on 
for  so  great  a  number  of  years,  I  can  not  conceive  that 
any  Court  would  take  upon  itself  to  say  that  the 
annuity  was  not  good,  when  the  objection  made  to  it 
was  on  no  other  ground  than  the  value  of  the  estate 
upon  which  it  was  charged,  which  it  would  be  very 
diflScult  if  not  impracticable  to  ascertain  when  so  many 
years  have  elapsed  since  the  annuity  was  granted.  Of 
course,  if  an  issue  were  directed  to  ascertain  the  value, 
the  matter  would  then  depend  upon  the  finding  of  the 
jury,  and  the  Court  of  Queen's  Bench,  perhaps,  might 
adopt  what  the  jury  found.  But  that  could  have  no 
effect  upon  the  proceedings  which  have  taken  place  in 
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this  Court.  Andi  if  the  proceeding  in  the  Court  of 
Queen^s  Bench,  can  have  no  good  effect,  and  indeed  can 
have  only  the  mischievous  effect  of  tending  to  cast  a  slur 
upon  the  proceedings  which  have  been  allowed  to  go  on, 
unquestioned,  for  so  great  a  length  of  time,  in  this 
Court,  my  opinion  is  that  I  ought  not  to  permit  that 
proceeding  to  be  carried  any  further. 


I  am  inclined  to  think  that,  if  the  parties  who  have 
obtained  the  rule,  had  applied,  to  this  Court,  for  leave 
to  file  a  bill  of  review,  Uie  facts  that  appear  in  this 
cause,  would  have  afforded  one  of  the  strongest  reasons 
for  refusing  the  application.  And,  if  this  Court  would 
not  have  given  leave  to  file  a  bill  of  review,  I  see  no 
reason  why  it  should  suffer  another  proceeding  to  go 
on  which  can  have  only  a  tendency  to  produce  an  effect 
which  this  Court  ought  not  to  allow :  therefore,  I  shall 
grant  the  injunction. 
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JONES  «.  JONES.  \  1843: 

3d  Nov. 

J  Oil's  JONES,  by  his  will  dated  the  9th  of  April  ^,^^ 

1803,  bequeathed  the  sum  of  10,000/.  to  trustees,  in     Construclion. 
trust  to  invest  it  in  the  usual  securities;  and  to  pay  the  ^^  p^^'j'f^J}*' 
dividends,  interest  &c.  *^  to  my  son  John  Lloyd  Jones,  gf^^  «<  x>estedJ' 
during  his  life,  and,/ro»i  and  after  his  decease,  then  upon  — - 

trust  to  pay  the  interest,  dividends  and  annual  produce       ^'^^^j 
ofone-half  part  of  the  said  stocks,  funds  or  securities,   10,000/.  intrust 
in  case  the  present  or  any  future  wife  of  the  said  John  for  his  son, 
Lloyd  Jones  shall  happen  to  survive  him,  unto  such  wife  yp^  remainder 
during  her  life  ;  and  upon  further  trust  to  pay  and  apply  in  trust  for  the 
the  other  half  part  of  the  said  stocks,  funds  or  securities,  ^^^^^^J^  ^ 
and  the  accruing  dividends,  interest  and  produce  thereof,  and  as  they 
and  also  the  said  half  part  of  such  stocks,  funds  or  should  attain 
securities^  the  dividends,  interest  and  annual  produce  tenants  in  ' 
whereof  is  directed  to  be  paid  to  the  wife  of  the  said  common,  and, 
John  Lloyd  Jones  during  her  life  as  aforesaid,   from  *ko"f[i%e  ^"^ 
and  after  her  decease,  unto  and  amongst  all  and  every  before  their 
the  child  and  children  of  the  said  John  Lloyd  Jones  tihares  became 
lawfully  to  be  begotten,  share  and  share  alike  as  tenants  ^^3^^  their 
in  common,  when  and  as  they  shall  severally  attain  the  shares  to  be 
age  of  twenty-one  years)  and  in  case  any  of  the  said  P^     ^.^bir^if 
children  shall  happen  to  die  before  his,   her,   or  their  any  of  them 
shares  shall  become  payable,  leaving  lawful  issue,  then  fh^uld  die 

shares  became 
payable,  leaving  no  issue,  their  shares  to  be  paid  to  the  survivors 
at  the  same  time  as  their  original  shares  should  become  payable ; 
and,  if  «/•  £..  /.  should  have  no  child,  or,  having  such,  they  should 
all  die  under  age  and  without  issue,  then  the  trust  fund  to  sink  into 
the  residue  ;  which  the  testator  gave  to  two  of  his  other  children. 
/.  L»  J.  had  four  children,  all  of  whom  attained  twenty-one.  One 
of  them  died,  in  his  Ufetime,  without  issue. 

Held  that  *<  payable"  meant  '*  attain  twenty-one,"  and,  conse- 
quently, that  one-fourth  of  the  fund  vested  in  the  deceased  child. 
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the  share  or  shares  of  hinii  her  or  them  so  dying,  whe* 
ther  original  or  accruing  by  survivorship,  shall  go  atid 
be  paid  unto  and  amongst  stuh  his^  her  or  their   re- 
spective  issue,  equally,  share  and  share  alike  :  but,  in 
case  any  of  the  said  children  shall  happen  to  die  before 
hisy  her,  or  their  share  or  shares  shall  become  pat/able, 
leaving  no  lawful  issue,  then  the  share  or  shares  of  him, 
her  or  them  so  dying,  shall,  from  time  to  lime,  go  and 
be  paid  to  and  amongst  the  survivors  and  survivor  of 
them,  at  such  time  or  times  as  his,  her  or  their  original 
share  or  shares  shall  respectively  become  payable  as  afore- 
said :  but,  in  case  the  said  John  Lloyd  Jones  shall  have 
no  child  or  children,  or,  having  such,  they  shall  all  die 
under  age  and  without  issue,  then  I  direct  the  said  stocks, 
funds  or  securities  to  sink  into  and  be  deemed  and 
considered  as  part  of  the  residue  of  my  personal  estate, 
and  be  disposed  of  as  after  mentioned.     Provided  that, 
in  case  the  said  John  Lloyd  Jones  shall  happen  to  die 
leaving  a  child  or  children  or  the  issue  of  any  deceased 
child  or  children,  under  the  age  of  twenty-one  years,  it 
shall  be  lawful  for,  and  I  do  hereby  direct  the  said  trus- 
tees to  apply  the  dividends,  interest  and  produce  of  the 
aforesaid  stocks,  funds  or  securities  to  which  such  child 
or  children  or  the  issue  of  such  deceased  child  or  children 
respectively,  would  become  entitled  on  their  severally 
attaining  the  age  of  twenty-one  years,  for  and  towards 
his,  her  or  their  maintenance  and  education  during  his, 
her  or  their  minority,  and,  likewise,  to  apply  all  or  any 
part  of  his,  her  or  their  respective  expectant  share  or 
shares  of  the  said  stocks,  funds  or  securities,  in  placing 
out  him,  her  or  them  clerk  or  apprentice,  or  in  any 
other  manner  for  the  benefit  of  such  child  or  children 
or  the  issue  of  such  deceased  child  or  children  respec- 
tively.    I  give  and  bequeath  all  the  rest  and  residue  of 
my  personal  estate  and  effects,  unto  my  son  William 
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Fowler  Jones,  and  daughter  Lucy  Eliza  Mackay^  and 
to  their  respective  executors  or  administrators,  equally 
to  be  divided  between  them  share  and  share  aUke,  as 
tenants  in  common. 

The  testator  died  in  1806.  John  Lloyd  Jones  had 
two  sons  and  two  daughters  who  attained  twenty-one ; 
and  all  of  them,  except  the  eldest  son,  survived  their 
father  and  were  parties  to  the  suit.  The  eldest  son  died 
in  September  1831|  intestate  and  without  leaving  issue. 
The  Defendant,  Jennings,  was  his  administrator.  Johm 
Lloyd  Jones  died  in  February  1838.  His  wife  was  still 
living. 

The  bill  was  filed  by  the  trustees  of  the  will,  stating 
that  the  surviving  children  ofJohn  Lloyd  Jones  insisted 
that,  according  to  the  true  construction  of  the  will,  they, 
by  reason  of  their  eldest  brother  having  died  in  his 
father's  lifetime,  were  entitled  to  the  whole  of  the  trust 
fund,  subject,  as  to  a  moiety,  to  the  life  interest  of  their 
mother  therein :  and  that  Jennings,  as  the  administrator 
of  the  deceased  son  of  John  Lhyd  Jones,  insisted  that 
he  was  entitled,  subject  as  aforesaid,  to  one*fourth  of 
the  fund,  inasmuch  as  the  eldest  son,  having  attained 
twenty-one,  acquired  a  vested  interest  in  that  portion  of 
the  fund.  The  bill  prayed  that  the  rights  and  interests 
of  all  parties,  in  and  to  the  fund,  might  be  declared. 

The  cause  now  came  on  to  be  heard  as  a  short 
cause. 

Mr.  Teed  and  Mr.  Schomberg  appeared  for  the  Plain- 
tiffs the  trustees  of  the  will. 

Mr.  Bethell,  for  the  surviving  children  of  John 
lAoyd  Jones : 
This  case  is  distinguishable  from  those  in  which  the 
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1843.  wordy  ''  payable/'  hag  been  held  to  mean,  ''  vested/' 

*        "        '     such  as  Emperor  v.  Rolf€(a);  H&pe  v.  Lord  Clifden  (6) ; 
^^^"*  Powis  V.  Burden (c);  Hovngrave  v.  CartjuBfid);  Per- 

.    '  feci  V.  Lard  Curzon  («)•    For^  first,  the  question  in  each 

of  those  cases  arose,  not  on  a  will  but  on  a  settlement, 
by  which  a  parent  had  made  a  provision  for  his  chfldren. 
Secondly,  there  was  no  provision,  as  there  is  in  the 
instrument  now  before  the  Court,  for  the  issue  of  the 
children.  Thirdly,  the  language  of  the  setttement  was 
obscure  and  inconsistent,  and,  therefore,  the  Court  felt 
itself  authorized  to  decide  according  to  the  presumed 
intention  of  the  settlor.  In  this  case,  the  language  of 
the  will  is  perfectly  plain  and  unambiguous ;  and  there 
is  no  reason  whatever  why  the  word  "  payable,"  should 
have  any  other  than  its  true  meaning  given  to  it.  The 
shares  of  the  children  are  to  be  paid  to  them  en  the 
happening  of  two  events,  namely,  the  death  of  their 
father  and  their  attaining  twenty-one ;  and  the  gift  over 
is  to  take  effect,  not,  simply,  on  a  child  dying  before 
bis  share  becomes  payable,  but  before  his  share  becomes 
payable,  leaving  no  la'Wful  issue.  The  case  of  Emperor 
V.  Rolfe  was  decided  upon  the  two  following  grounds ; 
first,  there  was  no  provision  for  the  children  of  a  child 
dying  before  the  child's  portion  became  payable ;  and, 
secondly,  the  time  of  payment  was  postponed  for  the 
benefit  of  the  estate.  On  referring  to  the  judgment  in 
Hope  V.  Lord  Clifden,  it  will  be  apparent  that  the 
motives  that  induced  the  Court  to  come  to  the  decimon 
in  that  case,  do  not  exist  here.  Powis  v.  Burdeit  too 
was  a  case  between  parent  and  child,  and  there  was  no 
provision  for  the  issue  of  a  child.     Howgrave  v.  Cartkr 

(a)  1  Ves.  fto8.  (rf)  3  Ves.  &  Beam.  79. 

(b)  6  Ves.  499.  {e)  5  Madd.  449. 

(c)  9  Ves,  428. 
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was  a  case  of  the  aaroe  descriptioDy  and  the  settlemeat 
was  ambiguously  expressed.  Sir  W.  Orant,  M.  R.,  in 
giving  judgment  in  that  case,  says :  **  If  the  settlement 
is  incorrectly  or  ambiguously  expressed,  if  it  contains 
conflicting  and  contradictory  clauses,  so  as  to  leave,  in 
a  degree,  uncertain  the  period  at  which,  or  the  contin- 
gency upon  which  the  shares  are  to  vest,  the  Court 
leans,  strongly,  towards  the  construction  which  gives  a 
vested  interest  to  the  child  when  that  child  stands  in 
need  of  a  provision ;  usually,  as  to  sons,  at  the  age  of 
twenty-one,  and,  as  to  daughters,  at  that  age  or  mar- 
riage." The  case  <^  Perfect  v.  Lord  Curzon  was  de* 
cided,  principally,  on  the  authority  of  Htnograve  v. 
Cariier.  Sir  John  Leach,  V.  C,  in  his  judgment,  says: 
'^  This  settlement  is  to  be  tried  by  the  rule  which  is  stated, 
by  Sir  W,  Grant,  in  the  case  of  Howgrave  v.  Cariier. 
If  this  settlement  clearly  and  unequivocally,  throughout 
all  its  provisions,  makes  the  right  of  a  child  to  depend 
upon  its  surviving  both  its  parents,  then  a  Court  of 
Equity  has  no  authority  to  control  that  disposition ;  bat 
if  this  settlement  be,  in  any  of  its  provisions,  ambigu* 
ously  expressed,  so  as  to  leave  i^  in  any  degree,  iinoer^ 
tain,  whetlier  it  was  intended  that  the  right  of  a  child 
should  depend  upon  the  event  of  its  surviving  both  its 
parento,  then  the  Court  is  bound,  by  authority,  to  4e- 
clare^  upon  what  may  be  called  the  presumed  intention 
in  instruments  of  this  nature,  that  the  interest  of  a  child, 
though  not  to  tal^  effect  in  possession  until  after  the 
death  of  both  parents,  did,  upon  the  limitations  in  this 
settlement,  vest  in  sons  at  twenty-one,  and  in  daughters, 
at  twenty-one  or  marriage.  In  settlements  of  this  de« 
scription,  there  are  two  sets  of  clauses  to  be  considered: 
the  clauses  of  gift  to  the  children,  and  the  clauses  of 
gift  over  to  others  upon  failure  of  the  children ;  and  the 

QQ  4 


1843. 


JOKXS 

V. 
JOKBS. 


666 


1843. 


Jones 

JOMES. 


CASES  IR   CHANCERY. 

authoriiieB  require  that  both  seta  of  clauses  should  be 
clearly  abd  unambiguously  expressed." 

The  case  otBrighi  v.  Rowt  (/>  is  the  first  that  arose 
on  a  testamentary  instrument*  There  the  Master  of  tie 
Rolls  says :  **  The  rule  bdng  that,  when  a  testator  has 
uoequi vocally  expressed  an  intention  Uiata  provision  to 
be  made  for  his  children,  shall  depend  upon  their  sor* 
viviog  both  their  parents,  the  Court  must  ^ve  effect  to 
that  iotentiouj  and  can  only  lean  to  the  presumption  in 
favour  of  childten,  where  the  intention  of  the  testator  is 
ambiguously  expressed.  The  single  question  for  oonsi- 
deiation  in  this  case,  is  whether,  upon  the  whole  wiU> 
the  testatrix  has  or  has  not  clearly  and  unambiguously 
expressed  her  intention  in  that  respect.  The  exprech 
aions  of  the  testatrix  are  not  to  be  subjected  to  any 
violence  for  the  purpose  of  raising  an  implication  in 
favour  of  the  children ;  bat  the  ambiguity  must  appear, 
obviously,  upon  the  face  of  the  will.  Mrs.  Rowe,  hav- 
ing by  her  marriage  settlement  a  power  of  appointing 
the  principal  sum  of  2,000  /•  at  the  decease  of  her  hus- 
band, if  he  should  survive  her,  by  a  testamentary  instru- 
ment directed  that  sum  to  be  equally  divided  between  the 
only  child  she  then  had,  and  any  other  child  or  children 
she  might  thereafter  have  by  her  husband.  She  consi- 
dered that  she  might  die,  leaving  these  children  under 
the  age  of  twenty-one,  or,  being  daughters,  unmarried ; 
and  she  therefore  directed  that,  if  the  2,000/.  should 
become  payable  when  the  child  then  living>  or  any  other 
child  or  children  should  be  under  twenty-H>ne  or  unmar- 
ried, the  trustees  should  apply  the  proportions  of  such 
children  for  their  maintenance  and  education  until  they 
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should  attliin  twenty  one  or  marryi  when  their  shares 
were  to  be  paid  to  them.  So  far  there  is  a  clear  direc- 
tion that  the  shares  shall  vest  in  the  children  at  twenty-^ 
one  or  marriage.  But  she  also  foresaw  that  another 
event  might  happen,  namely,  that  the  children,  or  some 
of  them,  might  not  be  living  at  the  time  of  the  death  of 
the  husband;  and  she  provides  for  that  event  by  direct- 
ing that,  if  her  daughter  who  was  then  living,  or  any 
child  or  children  she  might  thereafter  have,  should  die 
before  their  portions  of  the  2,000  L  became  payable,  then 
the  same  should  go  and  belong  to  the  survivors  or  sur- 
vivor of  tliem.  I  can  see  no  ambiguity  whatever  here ; 
but  I  am  clearly  of  opinion  that,  by  dying  before  their 
portions  became  payable,  the  testatrix  meant,  dying  in 
the  lifetime  of  the  husband ;  and  that  the  shares  of  the 
children  so  dying,  are  given  to  the  survivors  or  survivor 
of  them."  So  the  testator  in  the  present  case,  foresaw 
that  the  children  of  John  Lloyd  JoneSj  or  some  of  them, 
might  die  in  his  lifetime,  and  he  has  provided  for  that 
event  by  directing  that,  if  they  should  leave  issue,  their 
shares  should  go  to  their  issue,  but,  if  they  should  not 
leave  issue,  that  their  shares  shouM  go  to  the  surviv- 
ing children  or  child. 

Mr.  Romilly  who  was  with  Mr.  BetheU,  cited  Biele- 

JUld  V.  Record  (g),  and  Hervey  v.  McLaughlin  (A).    Sir 

Charles  Wetherell  and  Mr.  PrescoU  White  appeared  for 

the  Defendant,  Jennings,  the  personal  representative  of 

the  eldest  son  of  John  Lloyd  Jones.    But, 

The  VicK-CftANCELLOR,  without  hearing  them, 
said: 

Suppose  that  John  Lloyd  Jones  had  had  two  chil- 
dren only,  and  one  of  them  had  attained  twenty-one 
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and  died,  without  issoe,  in  his  lifetiine,  and  ihe  other 
bad  died  under  twenty-one  and  without  issue ;  where 
would  the  trust-fund  hare  then  gone  to? 

The  only  question  in  this  case^  is  whether  the  word, 
"  payable/'  is  not  equiraient  to  attaining  twenty-one  ? 

The  first  gift  is  to  the  children  of  John  Lloyd  Jones, 
when  and  as  they  shall  attain  the  age  of  twenty-one 
years ;  and  if  any  of  them  happen  to  die  before  their 
shares  become  payable,  leaving  issue,  their  shares  are 
to  go  to  their  issue ;  but,  if  they  die  before  their  shares 
become  payable,  leaving  no  lawful  issue,  their  shares 
are  to  go  to  the  survivors  or  survivor  of  them ;  and  if 
John  Lloyd  Jones  shall  have  no  child  or  children,  or, 
having  such,  all  of  them  shall  die  under  age  and  with* 
out  issue,  then  the  fund  is  to  sink  into  the  residue*  So 
that  the  question  is  whether,  ''  payable"  does  not  mean 
attaining  twenty-one  ?  I  think  that  it  does ;  and,  there- 
fore, I  shall  declare  that  the  Defendant,  Jennifys,  is 
entitled  to  one-fourth  of  the  fund,  as  the  administrator 
of  John  hloyd  Jones. 
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IN  RE  THE  LONDON  BRIDGE  APPROACHES^       ,5^^. 
ACT  (2d  &  3d  Vicr^  c.  107;  Local),  6th  Nov. 


EX  PARTE  EMILY  HAWKINS  AND  A.  WOL-  ^ 

__,_„  Conversion. 

STON.  Devisee  and 
rp  executor* 

1  HE  first  sectioQ  of  the  above-mentioiied  Act  em-  

powered  the  Common  Council  of  London  to  take  and  J}^^  Common 

«   1  ,        i.  1  11   Council  of 

use  any  of  the  tenements  or  bereditaraentSy  and  to  pull  London  being 

down  and  remove  any  of  the  booses  or  buildingSi  men-  empowered,  1^ 

tioned  in  tbe  first  schedule  to  the  Act,  which  they  might  p^j^Jnen?.  to 

deem  necessary  or  expedient  to  take^  use,  or  pull  down  take  a  freehold 

and  remove  for  the  purposes  of  the  Act,  at  any  time  at  house,  belong- 
.      .        «  .        ,      t  ^      iv  .      .  mg  to  -^.,  for 

the  expiration  of  six  calendar  months  after  notice  m  wntr  ^i^^  purposes  of 

ing  of  the  intention  to  take  or  use  the  same,  should  be  the  Act,  at  the 
given  to  the  owners  or  occupiers  of  such  tenements  or  gJx^^nShs  after 
hereditaments.  notice  given  of 

their  intention 

The  seventeenth  section  enacted  that  it  should  be  law-  ^„  ®  _f  , 

same,  served 

ful  for  all  bodies  corporate,  trustees  &c.  tenants  for  life,  j.  with  the  re- 

not  only  on  behalf  of  themselves,  but  also  on  behalf  of  ^^^^^  °®^ce  in 

tbe  persons  entitled  in  remainder,  reversion,  expectancy  ^3^^    j^^ 

or  contingency  or  for  any  other  future  estate  or  interest,  amount  of  the 

where  such  persons,  whether  entitled  to  the  next  or  S^^l^^rds^ 

any  subsequent  estate  or  interest,  should  not  be  ascer-  agreed  upon, 

tained  or  should  be  incapable  of  contracting  for,  sellinfr  *5^/"  ^h'tract 
*u  AT      u    .u  X.     ®  of  ^.'s  title  was 

or  conveying  the  same,  and  for  all  other  persons  whom-  gent  to  the 

soever,  who  were  or  should  be  seised  or  possessed  of  or  Common^Coun- 

interested  in  any  tenements  or  hereditaments  described  jg*     ^^  j|^j 

having  by  his 
will,  dated  in  1837,  devised  his  real  estate  to  B.  and  liis  residuary 
personal  estate  to  C— Held  that  the  purchase-money  (which, 
after  A.*s  death,  was  paid  into  Court  under  the  Act)  was  to  be 
considered  not  as  part  of  his  real,  but  as  part  of  his  personal 
estate,  and  that,  all  his  del)ts  &c.  having  been  paid,  it  belonged 
to  his  residuary  legatee. 


^i^^^  ,    6^.^^ // ^  ,S'/7 
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1843.  ]Q  the  first  schedule  to  the  Act,  which,  by  the  Common 
Council,  should  be  thought  necessary  for  any  of  the 
Haw^iT«  pon>ose&  of  the  Act,  to  contract  for,  sell  and  convey 
the  same  to  the  Corporation  o{ London;  and  that  all 
contracts,  conveyances,  acts  and  deeds,  which  should 
be  made  by  such  bodies  corporate,  or  trustees  or  other 
persons  as  aforesaid,  should  be  valid  and  effectual  in 
the  law,  to  all  intents  aud  purposes  whatsoever. 

The  nineteenth  section  enacted  that  all  bodies  cor- 
porate, trustees  and  other  persons  thereinbefore  capa- 
citated to  contract  lor,  sell  or  convey  any  such  tene- 
ments or  hereditaments  as  aforesaid,  or  any  other 
t^wners  of  any  such  tenements  or  hereditaments  or  any 
estate  or  estates,  interest  or  interests  therein,  might 
accept  and  receive  such  satisfaction  or  recompence  for 
the  value  thereof,  as  should  be  agreed  upon  between 
them  and  the  Common  Council ;  and,  if  they  could  not 
agree,  that  the  amount  should  be  settled  by  a  jury. 

The  thirty-fourth  section  enacted  that  if  any  money 
should  be  agreed  or  awarded  to  be  paid  for  any  tene- 
ments or  hereditaments,  or  estates  or  interests  therein, 
taken  or  purchased  by  virtue  of  the  powers  of  the 
Act,  which  should  belong  to  any  body  corporate,  trus- 
tee or  other  person  who  had  no  power  to  give  a  valid 
receipt  for  the  same,  or  to  sell  and  convey  the  same 
premises  otherwise  than  by  virtue  of  the  Act,  such 
money  should  be  paid  into  the  Bank  of  England  in 
the  name  and  with  the  privity  of  Uie  Accountant- 
general  of  the  Court  of  Exchequer,  to  be  placed  to 
his  account  there,  ex  parte  '*  The  Mayor  and  Com- 
monalty and  Citizens  of  the  City  of  London,  trustees 
of  London  Bridge,''  and  should,  when  so  paid  in,  be 
applied,  under  the  direction  and  with  the  approbation  of 
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tiie  said  Court  to  be  signified  by  an  order  made  upon  1843. 

a  petition  to  be  preferred,  in  a  sununary  way,  by  th0 
body  or  bodies,  person  or  persons  who  would  have  ha^j^im. 
been  entitled  to  the  rents  and  profits  of  the  said  tene^ 
ments  or  hereditaments,  in  the  purchase  or  redemption 
of  the  land  tax,  or  discharge  of  any  debt  or  debts, 
or  such  other  incumbrances,  as  the  said  Court  should 
authorize  to  be  paid,  affecting  the  same  tenements  or 
hereditaments  or  any  other  tenements  or  hereditaments 
standing  settled  to  the  same  or  the  like  uses;  or, 
where  such  money  should  not  be  so  applied,  then  the 
same  should  be  invested,  under  the  like  direction  and 
approbation  of  the  said  Court,  in  the  purchase  of  other 
tenements  or  hereditaments,  which  should  be  conveyed 
to  the  like  uses,  trusts  &c.  as  the  tenements  or  heredita- 
ments which  should  be  so  taken  or  purchased  as  afore* 
said,  stood  settled  or  limited  to,  or  such  of  them  as  should 
be  existing;  and  that,  until  such  purchase,  the  said 
money  should  be  invested  by  the  said  Accountant-* 
general,  in  his  name,  in  three  per  cent,  stock ;  and  that, 
until  the  stock  should  be  sold  for  the  purposes  afore- 
said, the  dividends  should  be  paid  to  the  body  or  bodies, 
person  or  persons  who  would,  for  the  time  being,  have 
been  entitled  to  the  rents  of  the  tenements  or  hereditar 
ments  so  thereby  directed  to  be  purchased,  in  case  such 
purchase  and  settlement  were  made. 

The  forty-first  section  enacted  that  if  any  body  or 
bodies  corporate,  person  or  persons  seised  or  possessed 
of,  or  interested  in  any  such  tenements  or  hereditaments, 
estate  or  estates,  interest  or  interests  therein  as  afore- 
said, could  not  be  found  or  should  not  be  known,  or 
should  not  prove  a  good  title  to  the  premises,  or  should 
refuse  to  execute  a  conveyance  thereof,  it  should  be 
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1843.         lawful  for  the  Common  Council  to  order  the  payment  ^^ 

of  Boch  sum  or  sums  of  money  as  should  have  been  con- 

penie       trected  and  agreed,  or  should  have  been  assessed  and 

HaWKIKS.  Jim.*  .,-.. 

awarded,  by  a  jury,  to  be  paid  for  the  purchase  or  for 
the  value  of  the  same  premises,  to  be  paid  into  the 
Bank  of  England  in  the  name  and  witfi  the  privity  of 
the  Accountant-general  of  the  Court  of  Exchequer,  to  be 
placed  to  his  account  to  the  credit  of  the  party  or 
parties  interested  in  the  said  tenements  or  heredita- 
ments, estates  or  interests  (describing  such  tenements 
or  hereditaments),  or,  if  such  party  or  parties  should 
not  be  known,  then  to  the  credit  of  the  then  unknown 
person  or  persons  interested  in  tlie  said  tenements  or 
hereditaments,  estates  or  interests,  subject  to  the  order, 
control  and  disposition  of  the  said  Court,  which,  on  the 
application  of  any  body  or  bodies,  person  or  persons 
making  claim  to  such  sum  or  sums  of  money  or  any 
part  thereof,  by  petition,  was  thereby  empowered,  in  a 
summary  way  of  proceeding  or  otherwise  as  to  the  same 
Court  should  seem  meet,  to  order  the  same  to  be  in- 
vested in  the  flmds,  or  to  order  distribution  thereof  or 
payment  of  the  dividends  thereof,  according  to  the  re- 
spective estate  or  estates,  title  or  interest  of  the  body 
or  bodies,  person  or  persons  making^  claim  thereunto,  or 
to  make  such  other  order  in  the  premises  as  to  the  said 
Court  should  seem  just ;  and,  upon  payment  of  such 
sum  or  sums  of  money  into  the  Bank  as  lastly  therein- 
before was  mentioned,  the  tenements  or  hereditaments, 
estates  or  interests  for  the  purchase  or  as  the  value  of 
which  the  same  should  have  been  agreed  or  awarded 
to  be  paid,  and  the  fee  simple  and  inheritance  thereof 
should  vest  in  the  Mayor  and  Corporation  of  London^ 
and  they  should  be  deemed,  in  law,  to  be  in  the  actual 

•  Sic  in  Act. 
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seisiD  ar  possession  thereof,  to  all  intmits  and  purposeft  1843* 

wliatsosiver,  as  fally  and  efTeetaaUy  as  if  every  body  or 
person  having  any  such  estate  in  the  premises,  had  u'J^l 
actually  conveyed  the  same ;  and  such  payment  should 
not  only  bar  all  right,  title,  interest,  claim  and  demand 
of  the  body  or  bodies,  person  or  persons  to  whose  credit 
such  payment  should  have  been  made,  of,  in  or  to  the. 
same  premises,  but  also  all  estates  tail  and  other  estates 
in  possession,  reversion,  remainder,  expectancy  or  con- 
tingency, and  the  issue  of  such  person  or  persons,  and 
every  other  body  or  person  whomsoever. 

Henry  HawKnif  being  the  owner  of  a  house  and 
warehouse  in  Lad4ane  (part  of  the  hereditaments  men- 
tioned in  the  first  schedule  to  the  Act),  the  Common 
Council,  on  the  26th  of  September  1S40,  served  him 
with  a  written  notice  of  their  intention  to  take  the  house- 
and  warehouse  for  the  purposes  of  the  Act ;  and  thereby 
required  him  to  deUver  up  the  possession  thereof,  at  the 
expiration  of  six  calendar  months  after  the  date  of  the 
notice.  On  the  4th  of  Febniary.  1841  the  City  surveyor 
and  a  surveyor  appointed  by  HawJuns,  signed  a  paper 
writing,  by  which  they  certified  the  value  of  the  house 
and  warehouse  to  be  1,300  /. ;  and,  on  the  16th  of  March 
following,  Haiwkins's  solicitor  sent  an  abstract  of  his 
client's  title  to  the  premises,  accompanied  by  a  letteir 
desiring  that  the  business  might  be  settled  as  soon  as. 
possible,  as  Hawkins  was  in  a  precarious  state  of 
health. 

On  the  18th  of  April  1841,  Hawkins  died,  having,  by 
his  will  dated  the  30th  of  November  1887,  devised  all 
his  lands  and  tenements  t(yF.  Smedky  and  the  petitioner, 
WobtoHj  to  the  use  of  John  S.  Hawkins,  his  brother, 
and  Charles  S.  Hawkins,  his  nephew,  the  son  of  J.  S. 
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1843.  Hawkini,  for  their  liveB,  successively,  with  remainders 

*        ^     "^     to  the  first  and  other  sons  of  Charles  S.  Hawkins^  suc- 
Es  parte        cessively,  in  tail  male,  with  remainder  to  Smedley  and 
^''  WoUtan,  during  the  life  of  Emily  Louua  Hawkins,  the 

testator's  niece  and  the  daughter  of  his  brother,  for  her 
separate  use  for  life,  with  remainder  to  the  right  heirs 
of  his  father  who  should  be  living  at  the  death  of  the  sur- 
vivor of  his  nephew  and  niece,  for  ever ;  and  the  testator 
bequeathed  his  residuary  personal  estate  to  his  brother 
absolutely,  and  appointed  his  brother  and  nephew  his 
executors.  The  testator  made  a  codicil  dated  the  22d 
of  August  1839,  which,  like  his  will,  was  duly  executed 
and  attested ;  and,  thereby,  after  making  certain  specific 
bequests,  ratified  and  confirmed  his  will. 

The  testator  left  his  brother  his  heir,  who,  together 
with  his  nephew,  proved  his  will  and  paid  his  debts, 
funeral  and  testamentary  expenses  and  legacies.  Im- 
mediately after  his  will  had  been  proved,  notice  of  his 
death  was  given  and  a  copy  of  his  will  was  sent  to  the 
City  comptroller ;  and,  in  June  1841,  the  comptroller 
forwarded  to  WoUion,  as  the  solicitor  of  J.  S.  Hawkins 
and  of  the  testator,  a  copy  of  the  opinion  of  counsel 
approving  of  the  title  to  the  premises  on  behalf  of  the 
Common  Council,  but  suggesting  that,  as  the  testator 
had  contracted  for  the  sale  of  the  premises  after  the 
date  of  his  will,  a  question  arose  as  to  the  parties  enti- 
tled to  the  purchase-money,  and  that,  therefore,  it  ought 
to  be  paid  into  the  Court  of  Exchequer,  to  await  the 
decision  of  that  Court;  it  being  an  unsettled  point 
whether,  if  a  testator  whose  will  was  made  after  the 
passing  of  the  recent  Will  Act  (7  W.  4  &  1  Vict.  c.  26), 
contract  for  the  sale  of  an  estate  after  he  has  de- 
vised it,  the  devisee  or  the  residuary  legatee  is  entitled 
to  the  proceeds  of  the  sale.     On  the  other  hand,  a 
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learned  conveyancer,  who  was  consulted  on  behalf  of  1843. 

J.  S.  Hawkins,  advised  that,  as  the  contract  for  sale  of      '        '        ' 

the  premises  was  made,  not  with  the  persons  claiming        ^^  P^^^ 

under  the  testator's  will,  but  with  the  testator  himself, 

who  was  a  person  capable  of  giving  a  valid  receipt  for 

the  purchase-money  and  of  selling  and  conveying  the 

premises,  the  purchase-money  was  not  authorized  to 

be  paid  into  Court  by  the  2d  &  3d  Vict.  c.  107,  but 

formed  part  of  the  testator's  personal  estate  and  was 

payable  to  his  executors.     The  counsel  for  the  City 

rejoined  that  a  binding  contract  for  the  sale  of  the  pre- 

mises  was  not  entered  into  by  the  testator^  and,  therefore, 

the  case  was  one  of  a  tenant  for  life  contracting  for  the 

sale  under  the  last-mentioned  Act,  and,  that  being  so, 

the  purchase-money  might  be  paid  into  Court  under  the 

34th  section. 

In  November  1841,  the  Common  Council  took  pos- 
session of  the  house  and  warehouse,  and,  afterwards, 
pulled  them  down^ 

Further  opinions  were  then  taken  and  some  corre- 
spondence took  place  between  the  comptroller  and 
Wolston,  in  the  course  of  which  the  latter  contended 
that  a  valid  contract  for  the  sale  of  the  premises  had 
been  entered  into  by  the  testator,  and  that  the  pur-  * 
chase-money  ought  to  be  paid  either  to  his  executors* 
or  to  J.  S,  Hawkins  as  his  residuary  legatee,  or  into 
Court  under  the  41st  sect,  of  the  Act* ;  and,  on  the  1st 
of  August  1842,  the  money  was  paid  in  accordingly, 

*  The  following  is  a  copy  of  one  of  the  opinions  given  by 
the  counsel  for  the  City  : 

"  The  case  of  Farrar  v.  Lord  Winter  ion,  5  Beav.  1,  is  not, 
in  my  opinion,  decisive  of  the  right  of  Mr.  John  S.  Hawkins 
to  the  money  produced  by  the  sale.     That  case  merely  de- 

Vol.  XIU.  rr 
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1843.  Shortly  afterwards,  J.  S.  Hawkins  died,  having,  by 

'  '  '  his  will  dated  the  2d  of  August  1841,  bequeathed  his 
Ex  parte  residuary  personal  estate  to  the  petitioners,  in  trust  for 
his  daughter  Emily  Louisa  Hawkins  on  her  attaining 
twenty-one  or  marrying ;  but,  if  she  should  die  before 
she  had  acquired  a  vested  interest,  then  in  trust  for  his 
son,  Charles  S.  Hawkins ;  but  if  he  should  die  in  his 

cides  that,  if  a  testator,  having  devised  an  estate  by  way  of 
settlement,  afterwards  enters  into  a  contract  for  the  sale  of 
it,  the  residuary  legatee  and  not  the  devisees  of  the  estate, 
will  be  entitled  to  the  purchase-money.  Id  the  present  in- 
stance, the  sale  was  compulsory ;  and  it  remains  to  be  decided 
whether  the  notice  given  by  the  City,  although  binding  upon 
them,  and,  therefore,  to  a  certain  extent  operating  as  a  con- 
tract, is  to  be  considered  as  having  the  same  effect  as  a 
contract  entered  into,  freely,  by  the  testator ;  which,  as  being 
indicative  of  a  change  of  intention  on  bis  part,  has  been  held 
to  amount  to  a  revocation  of  his  will ;  in  other  words,  whether 
the  City  can,  merely  by  giving  notice  of  their  intention  to 
take  the  property  under  the  authority  of  their  Act,  deprive 
the  devisees  of  the  property,  not  only  of  their  interest  in  the 
land,  but  also  of  the  value  of  it ;  and,  contrary  to  the  express 
intention  of  the  testator,  give  that  value  to  a  third  person.  I 
cannot  bring  myself  to  think  that  a  court  of  equity  would 
hold  that  the  will  of  a  testator  can  be  altered  by  the  act  of 
a  stranger.  The  case  is,  therefore,  brought  within  the  41  st 
section  of  the  Act ;  and,  under  the  authority  o{  the  cases  of 
The  King  v.  The  Hungerford  Market  Company,  4  Bam.  & 
Adol.  327,  and  The  King  v.  The  Commissionersjbr  Improving 
Market'Streetf  Manchester  (cited  in  a  note  to  the  former  case), 
which  render  the  notice  given  by  the  City,  binding  upon 
them,  and,  therefore,  to  a  certain  extent,  operating  as  a  con- 
tract, I  would  advise  the  City  to  pay  the  sum  of  1,300/.,  the 
value  put  upon  the  premises  by  the  referees,  into  the  Bank  of 
England^  in  the  manner  and  to  the  account  prescribed  by 
the  41st  section  of  the  Act,  and  thus  obtain  a  title  to  the 
premises  without  a  jury,  and  wilhout  the  necessity  of  taking 
any  conveyance  of  them." 
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sister's  lifetime,  and  she  should  die  before  she  had 
acquired  a  vested  interest,  then  in  trust  for  the  tes« 
tator's  wife,  the  petitioner  Emily  Hawkins;  and  the 
testator  appointed  her  and  Wobton  his  executrix  and 
executor* 

In  consequence  of  the  jurisdiction  of  the  Court  of 
Exchequer,  as  a  court  of  equity,  having  been  transferred 
to  the  Court  of  Chancery  by  6  Vict.  c.  6,  sect.  1,  Mrs. 
Hawkins  and  Wolston  presented  a  petition  to  the  Lord 
Chancellor,  which,  after  stating  as  above,  prayed  that 
the  Accountant-general  of  the  Court  of  Chancery  might 
be  ordered  to  pay  the  1,300/.,  to  the  petitioners,  as  the 
executors  of  •/•  S.  Hawkins,  the  residuary  legatee  of 
Henry  Hawkins. 

Mr.  Lovat,  for  the  petitioners,  referred  to  Farrar  v. 
Lord  fVvUerion ;  The  King  v.  Th^  Hungerford  Market 
Company ;  The  King  v.  The  Commissioners  for  Improve- 
ing  Market-street,  Manchester;  H  Sugden  op  the  Act 
for  the  amendment  of  the  Law  respecting  Wills, 
page  62 ;  1  Jarman  on  Wills,  pages  46,  46,  and  49 ; 
and  1  Sugd.  Vend.  266 (a);  and  Galliers  v.  Allen (&). 


1843. 


Ex  parte 
Hawkins. 


(a)  See  Midland  Counties  Raihoay  Company  v.   Osnia, 
1  Collr  74. 

(b)  Not  reported.    Mr.  Lovat*B  note  of  that  case  was,  in 
substance,  as  follows : 

Mary  Caswali,  by  her  will  dated  the  9th  of  June  1839, 
devised  her  messuage  in  Bye-street,  Herfford,  to  her  grand- 
son, the  Defendant  Samuel  Casvcall,  for  ever:  and,  after 
giving  other  parts  of  her  real  estate  to  another  of  her  grand- 
sons, she  gave  the  residue  of  her  real  and  personal  estate  to 
Samuel  absolutely,  and  appointed  the  Defendant,  Allen,  her 
executor.  After  the  date  of  her  will  but  before  her  death, 
the  house  in  Bye-street,  Hereford^  was  taken,  by  Commis- 
sioners, for  the  purposes  of  an  Act  of  Parliament ;  and  350/., 
BR  2 
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1843.  Mr.  Tempk,  for  Charles  S.  Hawkins,  said  that  the 

notice  given,  by  the  Common  Council,  of  their  intention 

*f«  to  take  the  premises  in  Lad-lane,  did  not  amount  to  a 

binding  contract  within  the  Statute  of  Frauds ;  and, 
therefore,  the  1,300/.  retained  the  character  of  real 
estate. 

Mr.  Wood  appeared  for  the  Corporation  of  London, 
and 

Mr.  F.  Bayley  for  Smedley,  one  of  the  trustees  of 
Henry  Hawkins's  will. 

The  Vice-Chancellob: 
In  this  case  the  Common  Council  of  the  City  of 
London  gave  notice  to  the  testator,  in  his  lifetime,  of 
their  intention  to  take  and  use  his  house  and  warehouse 
in  LadJane,  for  the  purposes  of  the  Act  for  widening 
the  approaches  to  London  Bridge;  and  the  matter, 
afterwards,  proceeded  so  far  that  the  purchase-money 
was  paid  into  Couit.  Under  those  circumstances,  I 
think  that  it  is  impossible  not  to  say  that  the  nature  of 
the  property  was  changed ;  that  is,  that  the  owner  of 
the  house  and  warehouse,  became  the  owner  of  the 
money  which,  subsequently  to  the  giving  of  the  notice, 
was  certified,  by  his  agent  and  the  agent  of  the  Com- 
mon Council,  to  be  the  value  of  the  property. 

GAiLiEits         which  was  the  portion  of  the  money,  paid  for  the  house^  to 
*.  which  the  testatrix  was  entitled,  was  paid,  into  Court,  under 

All£n.  ^^  ^Q^^    ^^  (}ig  hearing  of  the  cause  for  further  directions, 

on  the  19th  of  January  1843,  the  question  was  whether  the 
350L  ought  to  be  considered  as  real  estate,  or  as  part  of  the 
personal  assets  of  the  testatrix  applicable  to  the  payment  of 
her  debts. — The  Vice- Chancellor  declared  that  the  350  il 
was  part  of  the  personal  estate  of  the  testatrix. 

Mr.  Bacon  and  Mr.  Shehbeate  were  counsel  in  the  cause. 
—Reg.  Lib.  A.  1843,  h,  553. 
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I  think  that  the  decision  of  Lord  Cottenham,  in  the  1843. 

case  of  Sampson  v.  The  University  of  Cambridge  (c), 
is  applicable  to  the  present  in  all  its  points.  „    ^^  * 

Although^  in  this  case,  there  was  no  binding  contract 
within  the  Statute  of  Frauds,  I  think  that  'there  was 
that  which  was  tantamount  to  it :  for  the  Act  made  it 
lawful  for  the  Common  Council  to  take  and  use  any 
tenements  and  hereditaments  which  they  might  deem  it 
necessary  or  expedient  to  take,  use,  or  pull  down  and 
remove  for  the  purposes  of  the  Act,  at  the  expiration  of 
six  months  after  notice,  in  writing,  of  their  intention  to 
tdce  or  use  the  same,  given  to  the  owners  or  occupiers 
thereof.  The  effect  of  that  provision  was  to  give,  to  the 
Common  Council,  a  Parliamentary  power  to  contract  for 
the  tenements  required  for  the  purposes  of  the  Act ; 
and,  under  the  same  provision,  they  had  power  to  enter 
upon  the  tenements  at  law:  a  much  stronger  power 
than  could  have  been  given  by  any  private  contract  be- 
tween them  and  the  owners  of  the  tenements.  There- 
fore, my  opinion  is  that  Henri/  Hawkins,  at  the  time  of 
his  death,  was  entitled  only  to  the  money  to  be  paid  for 
the  house  and  warehouse  in  Lad-lane. 

Having  regard  to  the  seventeenth  and  to  the  forty- 
first  sections  of  the  Act,  and  to  the  deaths  which  took 
place  before  the  purchase-money  was  paid,   I  am  of 
opinion  that  the  Common  Council  were  right  in  paying 

it  into  Court,  under  the  latter  of  those  sections. 

« 

Declare  that  the  money  in  Court  is  part  of  the  per- 
sonal estate  of  the  testator  Henry  Hawkins^  and  that 
the  petitioners  are  entitled  to  it  as  the  executors  of  J.  S. 
Hawkins^  his  residuary  legatee. 

(c)  Not  reported. 
R  K  3 
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1843: 

gth  and  16th 

Nov. 

* V ' 

Production  of 
documents. 

It  is  no  answer 
to  a  motion  for 
production  of 
documents  in 
the  custody  of 
a  Defendant, 
that  they  tend 
to  support  an 
indictment 
pending  against 
the  Defendant, 
for  perjury 
committed  in 
the  cause. 


'     RICE  V.  GORDON.  V 

IN  this  case  an  indictment  was  pending,  against  the 
Defendant,  for  perjury  committed  in  the  cause;  and,  on 
Mr.  Coie,  for  the  Plaintiff,  moving  for  the  production  of 
documentfl  which  the  Defendant  had  admitted,  in  his 
answer,  to  be  in  his  custody, 

Mr.  Chandkss  contended  that  he  was  not  bound  to 
produce  them,  because  they  tended  to  support  the  in* 
dictment ;  and  cited  Paxton  v.  Douglas  (a). 

The  Vice^ChancfUor  said  that,  in  the  case  cited,  the 
offence  was  committed  j^rtor  to  the  institution  of  the  suit; 
but,  in  the  present  case,  it  was  committed  in  the  very 
cause  in  which  the  motion  was  made  ;  and  that,  if  he 
were  to  refuse  the  motion,  he  should  be  holding  out  an 
inducement  to  a  defendant  to  commit  perjury  in  an  early 
stage  of  the  cause,  in  order  to  prevent  the  Court  from 
administering  justice  in  the  suit 

Motion  granted. 


(a)  16  Ves.  33^ 
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ABRAHAM  «.  HANNAYW  1843: 

11th  Nov. 

1  HE  Plaintiff  having  opened  an  account  with  a  joint-       Joint-slock 
stock  banking  company,  and  being  desirous  of  obtaining        company. 
an  advance  of  money  from  them,  executed  a  bond  to  the        ^J^Ues  *^* 
Defendant  Hannay  (who  was  one  of  the  registered  pub-  *^— 

lie  officers  of  the  company),  for  the  purpose  of  securing  f'^^^  a  bond 
what  might  be  due  from  him  to  the  company:  and,  a  officer  of  a  joint- 
few  months  afterwards,  he  became  a  shareholder  in  the  ^tock  banking 
concern.    The  company  subsequently  suspended  their  ,y|,i<^he  after- 
banking  business,  and  brought  an  action  on  the  bond,  wards  became  a 

in  Hannatfa  name,  to  recover  665/.,  which  they  claimed  «**arel»«>lder),  to 

^  secure  advances 

to  be  due  to  them  from  the  Plaintiff.  made  to  him  by 

the  compaDy. 
The  bill,  which  was  filed  against  Hannay  and  the  Th«  hank  after- 
directors  of  the  company,  alleged  that  the  Plaintiff's  gj  their  busi-  ' 
share  of  the  capital  and  profits  of  the  business,  exceeded,  ness,  and 

in  amount,  what  was  due  on  the  bond,  and  prayed  that  ^F^^S"^^  f "  ^c- 

'  .  tion,  on  tbe 

an  account  might  be  taken  of  the  deahngs  and  trans-  bond,  in  the 

actions  of  the  company  down  to  the  time  when  they  "Sj^^^'^^^^K 

ceased  to  carry  on  business;  that  the  Plaintiff's  share  gi^^j  a'tjif  q^ 

of  the  capital  and  profits  might  be  ascertained  and  set  behalf  of  hlm- 

off  against  what  was  due  on  the  bond*  and  that  the  ^^If  alone, 

»  '  against  the  offi- 

cer and  the 
*  The  1  St  &  3d  Vict.  c.  96,  s.  4,  enacts  that  a  member's  directors  of  the 
share  of  the  capital  or  pro6ts  of  a  joint-stock  bank  shall  not  company,  pray- 
be  set  off  against  a  demand  of  the  company  against  the  '°^  ^  Vlh^' 
^^^ber.  dealings  and 

transactions  of 
the  company  down  to  the  time  when  their  business  ceased,  that 
his  share  of  the  capital  and  profits  might  be  ascertained  and  set 
off  against  the  money  due  on  the  bond,  and  that  the  surplus  might 
be  paid  to  him. — Held  that  llie  bill  prayed,  in  effect,  for  a  disso- 
lution of  the  company,  and,  therefore,  that  all  the  shareholders 
ought  to  have  been  made  parties  to  it. 

R »  4      ^^  ,.  -^^  /f  '^:^' 

^t4^/MtA^^     V    >^*^^fi/ .  ^.  C^'*A.^  Sac 
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surplus  might  be  paid  to  him,  the  action  stayed,  and  the 
bond  be  delivered  up  to  be  cancelled. 

Two  of  the  Defendants  demurred  for  want  of  parties. 

Mr.  Stuart  and  Mr.  Wood,  in  support  of  the  demurrer, 
said  that  all  the  shareholders  ought  to  have  been  made 
parties  to  the  suit ;  for  the  Plaintiff  sought,  by  his  bill 
{which  was  filed  not  on  behalf  of  himself  and  the  other 
shareholders,  but  on  behalf  of  himself  alone),  to  have  the 
affairs  of  the  company  wound  up,  and  the  bill  did  not 
allege  that  the  members  of  the  company  were  numerous. 

Mr.  Wakefield  and  Mr.  LovaJt,  \xx  support  of  the  bill, 
said  that  it  was  filed  against  the  public  officer  as  repre- 
senting the  company ;  and  that  the  circumst^ce  of  their 
being  forced  to  manage  their  affairs  by  means  of  direc- 
tors, showed  that  they  were  a  numerous  body. 

Mr.  Stuart,  in  reply,  said  that  Seddon  v.  Cannell  (a) 
decided  that  a  public  officer  did  not  represent  the  com- 
pany in  a  suit  like  the  present,  where  the  Plaintiff  was 
a  shareholder  in  the  company. 

The  Vice-chancellor  : 

What  the  Plaintiff  asks  by  his  bill,  is,  in  effect,  a  dis- 
solution of  the  company. — [Mr.  Wakefield  x  We  charge 
that  the  company  has  ceased.] — Although  the  company 
has  suspended  its  business,  it  is  still  a  company :  and 
it  is  new  to  me  that,  where  a  dissolution  is  asked,  it  can 
be  had  in  the  absence  of  any  of  the  members.  There- 
fore the  demurrer  must  be  allowed  *. 


(«)  Ante^  Vol.  X.  p.  58. 
*  See  Wahwrth  v.  Holt,  4  Myl.  &  Cr.  6ig. 
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EMERY  V.  PICKERING.  \/  ,  843 : 

15th  Nov. 

1  HIS  was  a  suit  for  specific  performance.  ,    _^. 

'^  *  Impertinence, 

Vendor  and 
Before  answer,  the  Plaintiff  obtained  an  order  of      purchaser. 
reference  as  to  title;  and   then  compelled   the   De-     perfiirmMce. 
fendant  to  put  in  his  answer  by  threatening  him  with  

an  attachment.    The  answer  contained  the  followins:  pefore  answer 

, .    ^  ^     ,  ,     ,       7^  to  a  bill  for 

passage :  "  Moreover,  this  Defendant  contends  that  the  specific  per- 

fourth  condition  of  sale  was  framed  for  the  purpose  of  fonnance,  the 

misleading  and  entrapping  a  purchaser."    The  PlaintiflT  tained  an  order 

excepted  to  the  answer,  on  the  ground  that  the  above  of  reference  as 

mentioned  passage  was  impertinent.  ^  ^^^    J°^ 

under  a  threat 
Mr.  W^ft^/er,  in  support  of  the  exception,  said  that,  of  attachment, 
after  the  order  of  reference  had  been  obtained,  the  gweMn 'which 
answer  ought  to  have  been  confined  to  the  subject  he  alleged  that 
of  title,  and  that  it  was  impertinent  to  allege  fraud.  o?eof  thecon- 
Gompertz  v. (a);   Blyth  v.  Elmhir8t(b);    Paion  was  framed 

V.  Rogers  (c);  Balmanno  v.  Lwnley(d);  Matthews  v.  withafraudu- 
rfc        /  V  lent  intent. 

^^"^W-  Held  that  that 

allegation  was 
Mr.  Bigg  appeared  for  the  Defendant :  but  not  impertinent. 

The  Vice-Chan  CELLO  R,  without  hearing  him, 

said : 

The  order  of  reference  does  not  preclude  the  Defendant 

from  making  any  defence  to  the  bill  that  he  may  think 

proper.    If>  as  the  Plainti£f  contends,  that  order  had 


{a)  13  Ves.  17.  (rf)  Ibid.  fl24- 

(6)  1  Ves.  &  Beam.  1.  («)  3  Madd.  470- 

(c)  Ibid.  351. 
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the  effect  of  a  decree,  he  ought  not  to  have  called  for 
au  answer;  but,  as  he  thought  fit  to  call  for  an 
answer,  the  Defendant  was  at  liberty  to  make  any 
defence  that  he  pleased.  It  does  not  appear,  on  the 
face  of  the  order  of  reference,  that  the  Defendant  did 
not  object  to  the  order  being  made,  or  that  he  said  that 
there  was  no  objection  to  a  specific  performance,  except 
the  objection  as  to  title.  The  exception,  therefore, 
must  be  overruled. 


1843: 

15th  Not. 

and  5th  Dec. 


LUCAS  V.  DENNISON. 


s/ 


Statute  of 

limitatums 

(3  4-4  fTiW.  4, 

c.  ^J,  s.  28). 

Mortgagor 

and  mortgagee. 

Acknouoleag" 

ment  of  title. 

A.  mortgaged 
an  estate  to  B. 


IN  June  1771,  William  Hyslop,  being  seised  in  fee  of 
a  piece  of  land  at  Gospori,  mortgaged  it  to  John  Phil- 
cox,  his  executors,  administrators  and  assigns,  for  one 
thousand  years,  to  secure  150/.  and  interest,  and  after- 
wards created  two  further  charges  thereon.  PhUcox 
died  in  October  1806,  and,  under  his  will,  his  wife, 
Sarah  Philcox,  became  entitled  to  the  mortgage  as  bis 
residuary  legateee;  and  she  and  T.  Mansfield  and 
J.  Bridger  were  his  executrix  and  executors,  Sarah 
for  1,000  years.  Philcox  died  in  March  1814,  having  bequeathed  all  her 
SquShed  ithT  P^^^onal  estate  to  T.  Mansfield  and  Henry  Mansfield, 
mortgage  to  his  upon  certain  trusts,  and  appointed  them  her  executors, 
widow.     She 

in  1 832  her  '  William  Hyslop  died  in  October  1817,  having  devised 
personal  repre- 
sentatives entered  into  and  continued  in  possession  of  the  estate 
until  1 838,  when  they  sold  and  assigned  the  mortgage  to  C  who 
entered  and  continued  in  possession  until  1843,  when  A,^%  heir 
filed  a  bill  to  redeem,  on  the  ground  that  the  deed  of  assignment 
recited  the  mortgage  and  conveyed  the  term  to  C,  subject,  ex- 
pre^sly,  to  the  equity  of  redemption  of  A.  or  his  leg^l  representa* 
tives. — Held  that  the  deed  was  not  such  an  acknowledgment  of 
the  mortgagor's  title  as  to  make  the  estate  redeemable. 
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all  his  real  estates  to  J.  B.  Harding  and  Af.  Carter  in 
fee,  in  trust  for  the  PlaintifF,  his  daughter,  then  the  wife 
of  J.  L.  Lucas,  deceased,  for  her  separate  use  for  life, 
remainder  in  trust  for  sucli  peraons  &c.  as  she  should, 
by  deed  or  will,  appoint,  remainder  in  trust  for  her  right 
heirs ;  and  he  appointed  Harding  and  Carter  his  exe- 
cutors. 


1843. 
^ ^ ' 

Lucas 

D£KNISON. 


The  bill,  iwhich  was  filed  on  the  16th  of  August  1843, 
stated  that,  upon  William  Hyslop's  decease,  the  Plain- 
tiff, being  entitled  to  the  equity  of  redemption  of  the 
mortgaged  premises,  entered  into  and  continued  in 
possession  thereof  up  to  and  until  1822 :  that,  at  cutd 
previous  to  that  year,  T.  and  H.  Mansfield,  as  the  eze* 
cutors  of  Sarah  Philcox,  applied  to  the  Plaintiff  to  pay 
off  the  mortgage  and  further  charges,  and,  upon  her 
being  unable  so  to  do,  H.  Mansfield,  the  then  surviving 
executor  of  Sarah  Philcox,  shortly  afterwards,  took  pos-- 
session  of  the  premises :  that,  in  September  1824,  Wil- 
liam Mansfield,  a  son  of  Henry  Mansfield,  entered  into 
the  occupation  of  the  premises  as  tenant,  and  continued 
in  such  occupation  until  the  29th  of  September  1838 : 
that,  on  the  3l8t  of  August  preceding,  Richard  Mansfield, 
John  Carpenter  and  Ann  Maria,  his  wife,  the  then  per- 
sonal representatives  of  Sarah  Philcox,  sold  the  principal 
and  interest  due  on  the  mortgage  and  further  charges, 
to  the  Defendant  Dennison;  and,  by  an  indenture  dated 
the  29th  of  November  1838,  and  made  between  J.  L. 
Anderson  of  the  first  part,  Richard  Mansfield,  and  Car^ 
penter  and  his  wife,  of  the  second  part,  and  Dennison  of 
the  third  part,  after  reciting  the  mortgage  and  further 
charges,  and  other  matters  to  show  that  Anderson  had 
become  the  personal  representative  of  Philcox,  the  ori- 
ginal mortgagee,  and  Richard  Mansfield  and  Carpenter 
and  his  wife,  the  personal  representatives  of  his  widow ; 
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1843. 


Lucas 

r. 

Dennisom. 


and  that  270  /.  remained  due  on  the  securities,  and  that 
T  the  equity  of  redemption  had  not  been  barred ;  and  that 
jDennison  had  purchased  the  securities  and  heredita- 
ments thereinbefore  described,  for  100 /.:  It  was  wit- 
nessed that  the  parties  thereto  of  the  first  and  second 
parts  assigned  the  mortgaged  premises,  to  Demiison,  for 
the  residue  of  the  term  created  by  the  deed  of  June 
1771,  subject  to  such  right  and  equity  of  i*edemption 
I  as  the  same  premises  were  then  subject  to :  and  the 
I  parties  of  the  second  part  assigned  to  him,  the  principal 
jand  interest  then  due  and  thereafter  to  become  due 
under  the  indentures  of  mortgage  and  further  charge, 
and  appointed  him  their  attorney  to  recover  and  receive 
the  same. 


The  bill  further  stated  that  the  Plainti£f  was  the  heir 
and  sole  next  of  kin  of  Hyslop,  the  mortgagor :  that 
Harding  and  Carter  had  refused  either  to  prove  his 
will  or  to  act  in  the  trusts  thereof:  that  Dennison  en- 
tered into  possession  of  the  mortgaged  premises,  some 
time  in  September  1838,  and  had  ever  since  continued 
in  possession  thereof:  and  it  prayed  for  a  redemption 
of  the  premises  in  the  usual  terms  where  the  mortgagee 
has  been  in  possession. 

Dennison  put  in  a  plea  to  the  whole  of  the  bill, 
except  that  part  of  it  which  related  to  the  sale  and 
assignment  to  himself  and  his  having  entered  into  and 
continued  in  possession  of  the  mortgaged  premises. 


The  plea  was  as  follows : 

'^  That,  by  an  Act  of  Parliament  made  and  passed  in 
the  3d  &  4th  years  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  An  Act  for  the  Limi- 
tation of  Actions  and  Suits  relating  to  Real  Property, 
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and  for  simplifying  the  Remedies  for  trying  the  Rights 
thereto,  it  is  enacted  that,  whena  mortgagee  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  any 
landi  or  the  receipt  of  any  rent  comprised  in  his  mort-l 
gage,  the  mortgagor  or  any  person  claiming  through, 
him,  shall  not  bring  a  suit  to  redeem  the  mortgage 
but  within  twenty  years  next  after  the  time  at  which  the 
mortgagee  obtained  such  possession  or  receipt,  unless,  in* 
the  meantime,  an  acknowledgment  of  the  title  of  the 
mortgagor  or  of  his  right  of  redemption,  shall  have  been 
given  to  the  mortgagor,  or  some  person  claiming  his 
estate,  or  to  the  agent  of  such  mortgagor  or  person,  in 
writing,  signed  by  the  mortgagee  or  the  person  claim- 
ing through  him.  And  this  Defendant  doth  aver  that, 
previously  to  the  time  when  Henry  Mansfieid,  in  the 
said  bill  mentioned  to  be,  as  he  in  fact  was,  the  sur* 
viving  executor  of  Sarah  Phikox  therein  mentioned, 
the  residuary  legatee  under  the  will  of  John  Philcox 
therein  also  mentioned,  entered  into  possession  of  the 
mortgaged  premises  in  the  said  bill  described,  which 
entry  took  place,  as  in  the  said  bill  mentioned,  in  the 
year  1822,  being  upwards  of  twenty  years  before  the 
filing  of  the  said  bill,  all  the  debts  and  pecuniary  lega- 
cies of  the  said  John  Philcox  had  been  fully  paid  and 
satisfied ;  and,  that,  at  the  time  of  the  aforesaid  entry, 
the  principal  monies  and  interest  secured  by  or  under 
the  several  indentures  of  mortgage  and  further  charge 
in  the  said  bill  respectively  mentioned,  formed  part  of 
the  clear,  residuary  personal  estate  of  the  said  John 
Philcox^  and  the  entire  beneficial  interest  under  the  same 
indentures  of  mortgage  and  further  charge,  was,  conse- 
quently, at  the  time  of  such  entry,  vested  in  the  said 
Henry  Mansfield  as  executor  of  the  said  Sarah  Philcox 
as  aforesaid,  and  that  the  said  Henry  Mansfieldy  accord- 
ingly, entered  into  possession  of  the  said  mortgaged 


1843. 

^ V ' 

Lucas 
Dbnnison. 
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^ >, ^ 

Lucas 

V. 

DsKKisoir. 


premises  as  executor  as  aforesaid,  with  the  privity  and 
assent,  and  under  the  authority  of  John  Bridger  in  the 
said  bill  mentioned,  who  was  the  then  only  surviying 
executor  and  sole  legal  personal  representative  of  the  said 
John  Philcox :  and  this  Defendant  doth  aver  that,  since 
the  said  entry  of  the  said  Henry  Mansfieldf  no  acknow- 
ledgment of  the  title  of  the  said  Plaintiff  or  of  her  right 
of  redemption,  or  of  the  title  or  right  of  redemption  of 
any  person  claiming  the  estate  of  William  Hyslop,  the 
mortgagor  in  the  said  bill  named,  has  been  given  to  the 
said  Plaintiff,  or  to  such  other  person,  or  to  the  agent  of 
the  said  Plaintiff  or  other  person,  in  writing,  signed  by 
the  said  Henry  Mansfield,oT  by  this  Defendant, or  by  any 
other  person  claiming  through  the  said  John  PhUcox : 
and  this  Defendant  doth  plead  the  said  Act  of  Parlia- 
ment and  the  matters  hereinbefore  averred,  to  so  much 
of  the  said  bill  as  is  hereinbefore  pleaded  to,  and  hum- 
bly prays  the  judgment  of  this  Court  whether  he  ought 
to  make  any  further  answer  to  so  much  of  the  said  bill 
as  is  hereinbefore  pleaded  to/' 


The  Defendant  then  proceeded  to  answer  the  residue 
of  the  bill.  The  answer  contamed  an  admission  that 
the  deed  of  November  1838  was  duly  made  and  exe- 
cuted, of  such  date,  between  such  parties,  and  to  such 
purport  or  effect  as  in  the  bill  stated* 

The  plea  now  came  on  to  be  argued. 


Mr.  Willcock  and  Mr.  Thomas  Turnery  in  support  of 
it,  said  that  the  deed  of  assignment  was  not :  *'  an  ac- 
fknowledgment  of  the  title  of  the  mortgagor  or  of  his 
right  of  redemption,  given  to  the  mortgagor,  or  to  some 
person  claiming  his  estate."  It  was  prepared  for  and 
'was  the  property  of  the  purchaser,  and  the  mortgagor 
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was  not  a  party  to  it. — [The  Vice-chancellor :  The  words 
of  the  Act  are :  '*  to  the  mortgagor  or  some  person 
claiming  his  estate :"  was  not  the  purchaser  a  person 
claiming  his  estate  ?] — No  :  the  purchaser  was  claiming 
the  estate  of  the  mortgagee :  and,  if  the  deed  in  thisj 
case,  is  held  to  be  an  acknowledgment,  the  object  of| 
the  Act  will  be  defeated ;  for  any  dealing  by  a  mort* 
gagee  with  the  mortgaged  estate,  will  prevent  the 
operation  of  the  Act. 


1843. 


Lucas 


Dennison. 


The  plea  alleges  possession  of  the  estate  to  have  been 
obtained  and  continued  for  more  than  twenty  years; 
and  it  negatives  the  giving  of  any  such  acknowledgment 
as  the  Act  requires  to  take  the  case  out  of  its  operation. 

Mr.  Bethell  and  Mr.  Briggs,  in  support  of  the  bill, 
said  that  the  plea  was  insufficient;  for  it  did  not  aver 
what  the  Act  required,  namely,  a  continuous  possession 
or  receipt  of  the  profits  of  the  mortgaged  estate,  by  the 
mortgagee,  for  twenty  years. 

The  Vice' Chancellor,  having  taken  time  to  read 
through  the  record,  stated  the  substance  of  the  plea, 
and  added  that  the  only  acknowledgment  of  the  mort- 
gagor's title,  was  that  which  was  contained  in  the  deed 
of  assignment  to  the  Defendant ;  and  that  he  did  not 
think  that  was  a  sufficient  acknowledgment  to  make  the 
mor^ged  estate  redeemable. 


Plea  allowed,  with  liberty  to  the  Plaintiff  to  amend, 
within  three  weeks. 
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^^^43:  LEGH  ».  LEGH. 

lOth  Nov. 


Practice.  M  R.  HEBERDEN  moved,  under  the  24tli  Order 

Nerx)  Orders,  of  August  1841,  for  leave  to  enter  a  memorandum  of 

biU.  service  of  a  copy  of  the  bill.    He  read  an  affidavit  in 

which  the  Plaintiff  deposed  that,  on  the  81st  of  July 

Sfn^foHeav" To  ^^^^'  ^^  personally  served  the  Defendant  with  a  copy 

enter  a  memo-  of  the  bill  (excepting  the  interrogating  part)  by  deUver- 

randum  of  jng  ^  ^ud  leaving  with  the  Defendant  a  true  copy  of 

bill  that  it  is  *^®  office-copy ;  and  which  copy  the  Plaintiff  believed 

not  necessary  to  be  a  correct  copy  of  the  bill.     He  referred  to  Pew- 

^°'P^l°^iV^    foldY.Bouchia). 
swear  that  he      "^  ^  ' 

examined  the 

copy  ^ther  with  j^^  Vke-Chancellor  granted  the  motion,  saying  that, 
or  the  record.  ^^  ^^  plaintiff  swore  that  the  copy  served  was  a  true 
An  affidavit         copy  of  the  bill,  it  was  not  necessary  for  him  to  swear 

that  he  believes  ^j^^^  j^^  j^^j  examined  it  either  with  the  office-copy  or 
It  to  be  a  true  *  •' 

copy,  is  8uf-        with  the  record, 
ficient. 

(a)  a  Hare,  157. 

'    /.^^ ,>^   .     ^-- ^ ^iC^r .  r- ^'-^ -:>/ 
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EX  PARTE  MILLS.   ^  1843: 

17th  Nov. 

1  HIS  was  a  petition  presented,  under  the  8d  &  4th        Practice 

Vict.  c.  66*,  after  the  Master  had  reported  in  favour  of     Construdion 

the  improvements  proposed  to  be  made  under  the  Act.      ^3  &  4  ^*ct. 

c*  55" 
__--_._,„  .,        ,    ,  1      .,  Drawing  seUled 

The  Vtce'Lhancellar  confirmed  the  report ;  and  said  estates. 

that  everything  that  was  to  be  subsequently  done  under  . 

the  Act,  was  to  be  done  by  the  Master,  and  no  further  f^^j^ctus  offm 
application  was  to  be  made  to  the  Court.  when  it  Iku 

confirmed  the 

•  To  enable  the  owners  of  settled  estates  to  defray  the  ex-  sanction! dffUie 

pense  of  draining  the  same  by  way  of  mortgage.    The  first  draining  of  a 

section  enables  tenants  for  life  &c.  to  apply,  by  petition,  to  the  settled  estate 

Court  of  Chancery  or  the  Court  of  Exchequer,  for  leave  to  underif*^ 

improve  their  estates*  by  draining  the  same  in  a  permanent  ^Jf'*  ^'  ^^\ 

»«■  .        .  .       .i.  *     «/         «  II  What  remama 

manner.    The  second  section  enacts  that,  if  the  Master  shall  ^  ^^  ^^^^ 

report  in  favour  of  the  proposed  improvements,  and  the  Court  under  the  Act, 
shall  confirm  his  report,  it  shall  be  lawful  for  the  tenant  for  life  is  to  be  done 
to  make  the  improvements.    The  fourth  section  enacts  that  by  the  Master 
when  the  improvements,  or  any  part  thereof,  shall  have  been  *""  "®^  "7  '"® 
made,  it  shall  be  lawful  for  the  Master^  by  a  certificate  to  be  * 

filed  in  the  Court,  on  having  satisfaction  that  the  money  has 
been  properly  expended,  to  authorize  the  tenant  for  life  &c.  to 
charge  all  or  any  part  of  the  lands  drained,  or  any  other  lands 
subject  to  the  like  uses  or  trusts,  with  the  payment,  to  any 
person  willing  to  advance  the  same,  of  the  amount  of  the 
money  expended,  with  interest  not  exceeding  five  per  cent. ; 
the  principal  to  be  paid  off  by  not  less  than  1 2  nor  more  than 
18  yearly  instalments,  the  number  of  them  to  be  determined 
by  the  Master  and  recommended  in  his  report,  and  to  be  di- 
minished or  increased  at  his  discretion,  according  to  the 
greater  or  less  improvement  shown  to  have  been  made  by 
such  draining;  and  the  interest  to  be  kept  down  by  the 
tenant  for  life.  ^  ^  ,  ^^^  ^1:^  ^^^  ^  O  ""^^  ^  "^^"""^ 
Vol.  XIII.  /s% 
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1843.  On  Stanhope  v.  Stanhope  (a)  being  cited,  his  Honor 

said  that  there  were  special  circumstances  in  that  case, 

M^!!^  which  might  have  rendered  a  further  application  to  the 
Court,  necessary. 

Mr.  Freeling  supported  the  petition. 

(a)  3  Beav.  547. 


Mills. 


1843: 
.^7thNov.  BEALES  v.  CRISFORD.  ^- 

WiU.  TPhE  will  of  Sarah  Beales,  the  testatrix  m  the  cause, 

tJonstruciton,  .        ,         ,  ,  1    ^t    .     i.  -.  1 

'<  Famih*'      ^^^  smgular,  throughout,  both  m  form  and  langiiage* 

•*  Cash  or  monies  It  contained  the  following  amongst  other  passages : 
so  called*' 

A  testatrix  in  "  Observing  that  Francis  Beales  and  his  family  are 

her  will,  used  my  residuary  legatees  for  all  but  cash  or  monies  so  called. 

the  following  ,  jjjjj  ^^^jj  i^^^  for  Batson,  my  lather's  third  son:  he 

expression  :  *  ,  .    ,     -  ^                     m. 

'*  Observing  was  always  a  kmd  of  fag  to  me.    Those  persons  are  his 

that  F.  Beales  blood ;  honest,  industrious  and,  what  I  have  ever  prized, 

are  my  re-  nobles  by  nature ;  what  I  give  them  would  be  nothing 

siduary  legatees  worth,  but  in  careful,  perhaps,  like  them,  necessitous 

for  all  but  cash  j^^^jg^     jhey  are.  1  beheve,  worthy  people,  and,  as 
or  monies  so  ,t.  1  in,,,,  ,^,. 

called.*'    F.  such,  I  smcerely  pray  God  to  bless  the  sweat  of  their 

Beales  had  nine  brow." 
children  Hvine 

the^  wiU  and  at        '^®  teatatrix's  estate  consisted,  in  part,  of  cash  in  her 

the  tesutrix's      house  and  at  her  banker's,  long  annuities,  Cohimbian 

death,  and  the     bonds,  and  a  promissory  note  dated  prior  to  her  will  and 
testatrix  died  ui    *    i         ir  j 

possessed  of  a     payable  to  herself  or  order. 

promissory  note 

payable  to  herself  or  order,  some  long  annuities,  Columbiar. 
bonds  and  money  in  her  house  and  at  her  banker's. — Held  ihst 
by  ^*  Franiis  Beaks  and  his  family,"  the  testatrix  meant  Francis, 
Beales  and  his  children,  and  that  thev  took  the  note,  annuities 
and  bonds,  as  joint-tenants,  those  articles  being  neither  cash  nor 
monies  so  called.  ^ 
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The  decree  at  the  hearing  of  tlie  cause  having  di- 
rected the  Master,  to  inquire  and  state  whom  the  tes- 
tatrix meant  by,  ''  Francis  Bealea  and  his  &mily/' 
the  Master  reported  that  the  testatrix,  at  the  time  of 
making  her  will,  had  a  relation  named  Francis  Beales 
(a  Plaintiff  in  the  suit),  who  was  the  son  of  Henry 
Batson  Beales,  a  half-brother  of  the  testatrix;  and  that 
Francis  Beales  bad  nine  children,  all  of  whom  were 
living  at  the  date  of  the  will  and  at  the  death  of  the  tes- 
tatrix. 


1843- 

BXALGS 


CuiSFORO* 


At  the  hearing  of  the  original  cause  for  further  direc- 
tions, and  of  the  supplemental  cause,  by  which  the 
children  of  F.  Beales  were  brought  before  the  Court, 

Mr.  Stuart  and  Mr.  Forster,  for  Francis  Beales,  con- 
tended, first,  that,  under  the  residuary  gift,  their  client 
was  absolutely  and  solely  entitled,  to  the  exclusion  o( 
his  children ;  and,  secondly,  that  the  Columbian  bonds, 
long  annuities  and  promissory  note  were  included  in 
that  gift.  They  cited  Robinson  v.  Waddelow(a)  and 
Robinson  v.  Tickell  (b),  in  support  of  the  first  propo- 
sition ;  and  Read  v.  Stewart  (c),  Bowson  v.  Gaskoin  (d), 
and  Fleming  v.  Brook  (e),  in  support  of  the  second. 


Mr.  Wood,  for  the  children  of  Francis  Beales,  cited 
Mackroth  v.  JScoon  {/),  Barnes  v.  Patch  {g\  De  Witte 
V.  De  Witte  (A),  and  Stuart  v.  Lord  Bute  {%). 

Mr.  Beales  and  Mr.  Moore  appeared  for  other  parties. 


(a)  ^»/e,Vol.VIII.p.i34. 
(6)  8  Ves.  149. 

(c)  4  Russ.  6g. 

(d)  2  Keen  14. 

{e)  1  Scho.  &  Lef.  318. 

ss  2 


if)  5  Ves.  159* 
{g)  SWes.  604. 
(A)  Ante,  Vol.  XI. 
(i)  n  Ves.  657. 


p.  41. 
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Crisford. 


The  Vice-Chancellor,  after  remarking  that  it  was 
evident,  from  some  of  the  passages  in  the  will,  that  the 
testatrix  thought  that  she  might  have  used  language 
that  was  not  very  intelligible,  said  that,  when  the  testa- 
trix observed  that  Francis  Beales  and  his  family  were 
her  residuary  legatees,  she,  evidently,  spoke  of  more 
persons  than  Francis  Beaks :  that  it  was  plain,  from  the 
next  passage,  that  she  was  speaking  of  persons  who 
were  living  at  the  date  of  her  will ;  and,  as  the  Master 
had  found  that  Francis  Beales  had  nine  children  who 
were  living  at  that  time,  there  was  quite  sufficient  to 
authorize  the  Court  to  hold  that  by,  **  Francis  Beales 
and  his  family,"  the  testatrix  meant  Francis  Beales  and 
his  children  who  were  living  at  the  time  when  she  made 
her  will. 


With  respect  to  the  other  point  in  the  cause,  his 
Honor  said  that  the  case  was  unlike  the  cases  that  had 
been  cited;  for  the  question  was  not  what  was  the 
meaning  of  the  term,  '^  money ;"  but  what  was  meant 
by  the  expression :  '^  cash  or  monies  so  called ;"  and 
that  he  did  not  think  that  either  the  promissory  note, 
the  long  annuities  or  the  Columbian  bonds,  could  be 
said,  with  propriety,  to  be  either  cash  or  monies  so 
called ;  and,  therefore,  they  were  not  excepted  out  of 
the  residuary  gilt. 


"  Declare  that  Francis  Beales  and  his  children  living 

at  the  death  of  the  testatrix,  are  her  residual  y  legatees, 

and  that,  as  such,  they  are  entitled  to  the  promissory 

note,  the  long  annuities,  and  the  Columbian  bonds,  as 

joinMenants." 
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HARRISON  V.  ANDREWS.  ^''  \^43: 

20th  Nov. 


In  this  case  it  appeared  that  the  testator  in  the  cause.         Legacy, 
had  given  a  legacy  of  lOO/.  to  the  wife  of  one  Waters,      DisAarge. 
and  that  WaUrs  had  agreed,  with  the  executors,  tha^  A,  agreed  that 
the  legacy  should  be  set  off  against  the  sum  of  100  /.  *  le/jacy  given 
which  was  due  to  the  testator's  estate  on  his  promissory  ghould  be  set  off 
note;   and  he  and  his  wife  signed   a  receipt  for  the  against  a  sum 
legacy;  but  it  did  not  appear  that  the  executors  had  ^m^^u  T"hi  h 
delivered  up  the  note  to  him.  he  owed,  to  the 

testator,  on  his 

Waters,  afterwards,  died  leaving  his  wife  surviving,      note -^d  he 

and  his  wife, 

The  Vice-chancellor  held  that  Mrs.  Waters  was  enti-  ^^f^  ^  T 

tied  to  have  the  legacy  paid  to  her,  as  nothmg  but  a  legacy ;  but  it 

release  by  her  husband,  or  payment  of  it  to  him,  could  ^^  °°'  appear. 
-         ,.    'i  -...  •     X  u-  T  that  the  cxe- 

be  a  discharge  of  it  as  against  his  surviving  wife.  cutors  had 

delivered  up 
The  counsel  in  the  cause,  were  Mr.  Stuart,  Mr.  jJ^Xmard"' 
Cotter,  Mr.  Koe,  Mr.  Stinton,  Mr.  Cooke,  Mr.  Rogers,  died,  leaving 

Mr.  Glasse,  Mr.  FreeUna,  and  Mr.  Southgate.  his  wife  sur- 

viving. — Held 
that  she  was 
entitled  to  be 

paid  the  legacy,  no  release  having  been  given  for  it  by  her 

husband.  /f/^  SS^ 


8  s  3 
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90th  Nov. 

Commission  of 

lunacy. 
Practice. 

Staying 
proceedings  in 

a  suit. 

After  decree,  a 
commission  of 
lunacy  issued 
aeainst  the 
Plaintiff;  who, 
being  a  married 
woman,  was 
suing  by  her 
next  friend. 
The  Court,  on 
the  apph'cation 
of  herhusbandi 
a  Defendant, 
stayed  the  pro- 
ceedings in  the 
suit,  until  the 
result  of  the 
proceedings 
under  the  com- 
mission was 
known. 


nu^ ,  yi^l/^  a {i,^/ 


HARTLEY  ».  GILBERT.  ^/ 

Motion  by  the  Defendant,  Hartley,  after  decree, 
that  nil  proceedings  in  the  suit  might  be  stayed  until 
after  the  opening  of  a  commission  of  lunacy  issued 
against  his  wife  (who  was  the  Plaintiff  in  the  cause 
suing  by  her  next  friend),  and  until  the  result  of  the 
inquiries  directed  by  the  commission,  was  known. 

Mr.  Beihell  and  Mr.  Walford  supported  the  motion. 

Mr.  Wah^ld  opposed  it,  for  the  next  friend,  and 

Mr.  Stuart  appeared  for  one  of  the  Defendants.    • 

The  Vice-chancellor: 

The  only  question  is  whether  I  shall  allow  a  sort  of 
fraud  (using  that  word  in  the  sense  in  which  it  is  used 
in  this  Court)  to  be  practised  on  the  jurisdiction  in 
lunacy* 

PrimA  facte  there  is  good  ground  for  supposing  that 
the  suit,  instead  of  being  conducted  by  the  next  friend, 
will  be  conducted  under  the  jurisdiction  in  lunacy. 
Therefore,  nothing  ought  to  be  done  in  the  Mcuter*B 
office,  until  the  Court  has  been  informed  what  has  been 
the  result  of  the  proceedings  under  the  commission  of 
lunacy. 


Order  made. 


^ 
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WILLIAMS  V.  OWEN.  ^  ^^t?: 

81  St  Nov. 


Robert  Roberts  mortgaged  leasehold  pro-         Suretj^. 

perty  to  JDavid  Evans,  to  secure  300/.  and  interest,  and,  ^^'^rtgagee  avd 
by  the  same  deed,  joined  with  three  persons,  his  sureties,         Tackiii's. 

in  covenanting  to  pay  the  principal  and  interest  to  Evam.  

Evans  took  a  further  charge  on  the  property,  for  se-  ^^^^^ ^^[[' 

curing  100 /.and  interest,  and,  afterwards,  recovered th^r  by  the  same 

money  due  on  the  mortgage  from  the  sureties.  ^eed^  A.  and  C, 

^  '^  his  sureties, 

covenanted  for 
The  suit  was  instituted  by  the  sureties ;  and  the  payment  of  the 
question  was  whether  they  were  bound  to  pay  off  the  mon^^^B  re- 
100/.  and  interest,  in  order  to  entitle  themselves  to  have  covered  the 

the  mortgage  assigned  to  them.  amount  from 

^^*  ^  C,  previously 

to  which  he 
Mr.  Purvis  and  Mr.  Heathfield,  for  the  Plaintiffs,  lent  a  further 

said  that,  if  a  surety  paid  the  debt  of  his  principal,  he  J"^  ^funher^ 

was  entitled  to  the  benefit  of  the  securities  held  by  the  charge  for  it  on 

creditor  and  that  the  creditor  had  no  power  to  prejudice  ^^^  mortgaged 

property. — 
the  rights  of  the  surety  by  engaging  in  another  transac-  Held  that  C. 

tion  with  the  principal,  to  which  the  surety  was  not  could  not  com- 
privy  ;  and,  therefore,  Evans  was  not  entitled  to  tack  his  [J^^  morteaS^o 
further  charge  to  his  mortgage.  Capis  v.  Middleion  (a),     him,  unless  he 

paid  off  the 

Mr.  Stuart  and  Mr.  Piggott,  for  Evans,  said  that  the 
right  which  the  sureties  had,  was  to  stand  in  precisely   /<.      '  -^^^Jc^  ^ 
the  same  situation  as  the  debtor  was  in  at  the  time  ^l       r 

when  the  debt  was  paid  off;  and  as,  at  that  time,  the 
creditor  had  a  right,  as  against  his  debtor,  to  tack  his 
further  charge  to  his  mortgage,  he  had  the  same  right  as 

(a)  Turn.  &  Russ.  324.  ^t^^^  ^  ^^.^^^  ^^:^4>,^.  c/^^. 

>^^^  s.  .Cw.<e>_*  /:^  t"^ '^ .  6/7 
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1843.  against  the  sureties;  and,  therefore,  they  must  pay  off 

the  further  charge,  before  they  could  call  upon  the 
creditor  to  assign  the  mortgage  to  them.  Hodgson  ▼• 
Shaw{]b). 


Williams 

V. 
OWBN. 


Mr.  Bagshawe  appeared  for  Robert  Roberts. 

The  Vice-Chancellor  : 

The  equity  of  redemption  was  reserved  to  the  mort- 
gagor and  not  to  the  sureties.  Their  suretyship  was 
created  by  the  covenant  at  the  end  of  the  deed,  and 
there  was  no  stipulation  in  it  that  prevented  the  mort- 
gagee from  making  the  further  advance.  Therefore  there 
was  nothing  to  prevent  the  mortgagee  from  lending  a 
further  sum  of  money  to  the  mortgagor.  And,  that  being 
so,  the  right  of  the  sureties  to  stand  in  the  place  of  the 
mortgagee,  was  subject  to  the  right  of  the  mortgagee  to 
make  a  further  loan  to  the  mortgagor,  and  to  take  a 
further  charge  on  the  property,  for  securing  it.  Under 
these  circumstances  my  opinion  is  that  the  sureties  must 
pay  off  the  100  L  and  interest,  as  well  as  the  300  /.  and 
interest,  in  order  to  entitle  themselves  to  have  the  mort- 
gage assigned  to  them. 

(b)  3  Myl.  &  Keen,  183. 
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LORD  HATHERTON  t;.  BRADBURNE.   "^  1843: 

2i8t  Nov. 

Robert  HILL  and  Richard  Rothwell  being  seised  ^^^^  of  mines. 

in  fee»  as  tenants  in  common  in  equal  shares,  of  a  Heir 

messuage  or  tenement,  farm,  lands  and  hereditaments     ondwcutor, 

in  the   parish   of  Sedgley,    in    Staffordshire,    and   of  Deed, 

all   the    mines  of  coal,    ironstone,    stone,   clay,    and      Construction* 

other  mines   and   minerals  in   and   under  the  same,  ^^  being  seised 

executed  a  deed  dated  24th  July  1807,  whereby,  in  in  fee  of  lands, 

pursuance  of  the  agreement  therein  mentioned,  and  in  ^ere'coa/^'ron 

consideration  of  2  /.  paid  to  each  of  them  by  Samuel  &c.,  and  the 

Feredavhud  John  Wilkinson,  and  in  consideration  of  surface  of  which 

was  iTk  the  oc* 
the  further  sum  of  7,098  /.  to  be  paid  by  Feredny  and  cupation  of  a 

Wilkinson,  their  executors,  administrators  or  assigns,  to  tenant,  exe- 
Hill,  his  executors,  adfninistrators  and  assigns,  by  the  ^^^  he^J^^^ 
instalments  and  in  manner  thereinafter  expressed,  and  and  disposed  of 
also  in  consideration  of  the  like  further  sum  of  7,998  /.  *"^  granted 
to  be  paid  by  Fereday  and   Wilkinson,  their  executors,  i^e  m\n^^ 
administrators  or  assigns,  to   Rothwell,  his  executors,  under  the  land, 
administrators  and  assigns,  by  the  instalments  and  in  ^     *  ft>r  99 
manner  thereinafter  expressed,  Hill  and  Rothwell  sold  ject  to  the  pay- 
ment to  A.^ 
his  executors^  administrators,  and  assigns,  of  7,998/.  by  twelve 
yearly  instalments,  which  were  secured  by  powers  of  distress  and 
entry  reserved  to  him,  his  executors,  administrators,  and  assigns ; 
and  the  latter  power  provided  that,  upon  an  entry  being  made, 
the  grant  and  conveyance  and  the  term  thereby  granted,  and 
everything  contained  m  the  deed,  on  the  part  of  ^.,  his  heirs,  execu- 
tors, or  administratoes,  should  cesse,  and  that  J.,  his  heirs,  execu- 
tors &c.  should  not  be  accountable  to  B.  for  any  of  tlie  instalments 
or  sums  of  money  which  B.  should  have  then  paid  in  part  of  the 
pwrchase^money  for  the  minerals.    The  subsequent  part  of  the 
deed  contained  a  covenant  enabling  B^  at  the  end  of  the  tenant's 
term,  to  enter  upon  the  surface  lands  and  to  hold  them  for  99 
years,  under  the  pearly  rent  of  110/.,  which,  as  well  as  the  power 
of  distress  by  which  it  was  secured,  was  reserved  to  ^.,  his  heirs 
and  assigns. — Held  that  the  instalments  payable  for  the  mines 
were  not  rent,  and,  therefore,  not  incident  to  the  reversion,  but 
personal  debts  due  from  B.  to  A, 
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and  disposed  of,  and  granted  and  conveyed  to  Fereday 
and  WUkimon^  their  executors,  adminidtrators  and  as- 
signs, all  the  mines,  veins  and  seams  of  coal,  iron,  iron- 
stone, stone  and  clay  in,  under  or  upon  all  and  every 
or  any  of  the  house,  buildings,  lands,  closes,  grounds 
or  hereditaments  thereinafter  particularly  described,  and 
containing,  by  estimation,  the  several  quantities  there- 
inafter mentioned,  that  is  to  say,  the  house  and  home- 
stead, one  acre,  one  rood  and  two  perches.  Crofts 
Leasow,  two  acres,  one  rood,  and  fifteen  perches  8ic. 
&c.,  all  which  house,  buildings,  lands  and  premise? 
were  then  in  the  occupation  of  Benjamin  Brazier,  and 
contained,  in  the  whole,  fifty-seven  acres :  to  hold  the 
same  mines,  veins  and  seams  of  coal,  iron,  ironstone, 
stone  and  clay,  unto  Fereday  and  Wilkinson^  their 
executors,  administrators  and  assigns,  from  the  date 
of  the  deed,  for  09  years,  under  and  subject  to  the 
payment  of  the  said  7,908  /.,  to  Hill^  his  executors, 
administrators  and  assigns,  on  the  days  and  times, 
by  the  several  instalments  and  in  manner  thereinafter 
mentioned,  that  is  to  say,  on  the  20th  of  September 
1808,  and  on  every  following  20th  of  September  (except 
as  aft^r  mentioned),  until  the  whole  of  the  said  7,008  /• 
should  be  fully  paid,  the  sum  of  666/.  IDs.,  and  the 
further  sum  of  280/.  for  every  acre  exceeding  four 
acres  and  three  quarters  (and  so  proportionably  for  any 
greater  or  less  quantity  than  an  acre)  from  or  under 
which  any  of  the  said  minerals  thereby  sold  and  con- 
veyed,  should  be  gotten  in  any  one  year :  except  that, 
on  the  last  of  the  days  appointed  for  the  said  pay- 
ments, such  sum  only  should  be  paid  as  should  then 
remain  due  of  the  said  7,008/.  to  Hill:  and  subject 
to  the-  like  payments  to  Rothwell,  his  executors,  ad- 
ministrators and  assigns.  The  deed  then  contained  the 
following  provisoes : 
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*'  Provided  in  case  default  shall  be  made  in  payment 
of  any  of  the  said  instalments  of  the  said  respective 
sums  of  7,998/.  at  the  several  days  and  times  and 
in  manner  hereinbefore  mentioned^  for  the  space  of 
thirty  days  next  after  any  of  the  said  days  on  which 
the  same  shall  repectively  become  due  or  ought  to  be 
paid  as  aforesaid,  that^  then  and  in  such  case  and  so 
often  as  the  same  shall  from  time  to  time  happen, 
although  no  actual  demand  shall  have  been  made,  it 
shall  and  may  be  lawful  to  and  for  the  said  Robert 
Hill  and  Richard  Roihwellf  their  respective  executors, 
administrators  or  assigns  for  the  time  being,  or  their 
agent  or  agents,  from  time  to  time  to  enter  into  and 
upon  the  said  lands  hereinbefore  mentioned  or  any  part 
thereof,  or  into  or  upon  the  said  mines  in  or  on  the  said 
lands  or  any  of  them,  and  to  distrain  for  the  said 
instahnents  and  all  arrears  thereof,  and  all  the  gins, 
tackling,  ropes,  cords,  winds^  engines,  effects  and  other 
property  there  being,  coal,  iron,  ironstone,  stone  and 
clay  then  gotten  and  there  being,  to  take,  seize,  sell 
and  dispose  of  in  such  manner  as  distresses  for  rent  in 
arrear  can  or  may  be,  by  law,  taken,  seized,  sold  and 
disposed  of,  until  the  said  instalments  or  payments, 
and  all  arrears  thereof,  together  with  full  and  lawful 
interest  for  the  same  from  the  day  or  days  on  which  the 
same  accrued  due  or  ought  to  be  paid,  and  all  costs, 
charges  and  expenses  attending  such  entry,  distress 
and  sale  from  time  to  time,  shall  be  fully  satisfied 
and  paid  :  Provided  likewise  that,  in  case  any  of  the 
said  instalments  and  all  arrears  thereof  shall  not  be 
fully  paid  or  satisfied  within  sixty  days  next  afl;er  the 
same  shall  accrue  due  or  become  payable  as  aforesaid, 
although  no  actual  demand  shall  have  been  made,  then 
and  in  such  case  it  shall  and  may  be  lawful  to  and  for 
the  said  Robert  Hill  and   Richard   Rothwell,  their 
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respective  executors,  adtninistTators  or  assigns  for  the 
time  being,  or  for  any  person  or  persons  on  their  behalf 
or  by  their  order  or  direction,  to  enter  into  and  upon  the 
said  mines  of  coal,  iron,  ironstone,  stone  and  clay  hereby 
granted,  or  any  of  them  or  any  part  thereof  in  the  name 
of  the  whole,  and  to  seize  and  take  the  engines,  build* 
ings,  implements  and  utensils  used  in  working  the  said 
mines,  and  the  same  to  have,  hold  and  enjoy,  and  the 
coal,  iron,  ironstone,  stone  and  clay  in  the  said  mines 
or  on  the  said  premises  then  being,  to  get,  take,  carry 
away,  sell  and  dispose  of,  and  fully  to  work  the  said 
mines  in  such  and  the  like  manner,  in  all  respects,  as  if 
this  indenture  had  never  been  made  or  executed,  and 
the  profits  arising  and  to  arise  thereby,  and  every  part 
thereof,  to  receive  and  take  to  and  for  tlie  sole  use  and 
benefit  of  the  said  Robert  Hill  and  Richard  RothweU, 
their  respective  exectitors,  administrators  and  assigns  for 
the  time  being,  without  giving  or  rendering  any  account 
thereof,  or  being  compellable  to  permit  the  book  or  books 
of  account  of  the  reckoning-bailiff  or  bailiffs  to  be 
examined  or  inspected  by  the  said  Samuel  Fereday 
and  John  Wilkinson,  their  executors,  administrators  or 
assigns;  and,  from  and  afler  such  last  mentioned  entry 
shall  be  made,  the  grant  and  conveyance  hereby  made, 
and  the  term  hereby  granted,  and  every  clause,  matter 
and  thing  herein  contained  on  the  part  and  behalf 
of  the  said  Robert  Hill  and  Richard  RothweU,  their 
respective  heirs,  executors  or  administrators,  shall  cease 
and  determine  and  become  utterly  void  and  of  none 
effect:  And  also  that,  from  and  afler  such  last  men- 
tioned entry  shall  be  made,  the  said  Robert  Hill  and 
Richard  Rothicell,  their  respective  heirs,  executors,  ad- 
ministrators and  assigns,  shall  not,  on  any  account  or 
under  any  pretence  whatsoever,  be  accountable  for,  or 
be  compellable  to  refund  or  repay,  to  the  said  Samuel 
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Fereday  and  John  Wilkinson^  their  executers»  admi- 
nistrators or  assigns,  any  of  the  instaknents  or  sums  of 
money  which  shall  then  have  been  paid,  by  him  or  them, 
in  part  of  or  towards  the  purchase  money  for  the  said 
minerals  or  mines  hereby  assigned  or  intended  to  be 
9oldf  granted  and  conioeyed!* 

And,  in  consideration  of  the  premises,  Hill  and  Rothwell 
for  themselves,  and  their  respective  heirs,  executors  and 
administrators,  covenanted  and  agreed,  with  jPfredby  and 
Wilkinean,  their  executors,  administrators  and  assigns, 
that  it  should  be  lawful  for  Fereday  and  Wilkinsan,  their 
executors,  administrators  and  assigns,  upon  the  25th 
of  March  1808  (when  the  term  of  the  then  tenant  in  the 
buildings  and  lands  thereinbefore  described,  might,  on 
notice  given  him,  be  determined),  to  enter  into  and  upon 
the  same  buildings  and  lands  as  tenant  or  tenants  of  the 
same  buildings  and  of  the  surface  of  the  same  lands,  and 
take  the  rents,  issues  and  profits  thereof  for  the  term  of 
99  years  from  thenceforth,  under  the  rent  thereinafter 
mentioned,  without  the  let,  suit,  trouble  or  interruption 
of  HiU  and  Rothwell,  their  or  either  of  their  heirs  or 
assigns,  or  any  person  or  persons  claiming  or  to  claim 
by,  from,  through  or  under  them  or  any  of  them. 

And,  for  the  considerations  aforesaid,  Fereday  and 
Wilkinson,  for  themselves,  their  and  each  of  their  heirs, 
executors,  administrators  and  assigns,  covenanted  with 
HiU  and  Rothwell,  their  heirSf  executors  and  adminis- 
trators, that  Fereday  and  Wilkinson,  their  executors, 
administrators  and  assigns,  would  make  and  pay  unto 
the  tenant  then  occupying  the  same  buildings  and 
lands,  full  recompence  and  satisfaction  for  all  damages 
and  trespasses  which  should  or  might  be  done  or  com- 
mitted, on  the  said  premises,  at  any  time  or  times  before 


1843. 

Lord 
Hathbrtok 

«• 
Bradburkk. 
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that  day  or  afterwards  daring  the  time  he  continued 
tenant  thereof,  in  searching  or  digging  for,  or  getting  or 
working  the  said  minerals  and  mines  thereby  expressed 
or  intended  to  be  $old  and  conveyed,  or  in  exercising  any 
of  the  powers  or  authorities  thereby  given,  or  otherwise 
relating  thereto,  in  case  they  should  agree,  with  the  te- 
nant, for  leave  to  search,  dig  for,  get  and  work  the  said 
minerals  and  mines  before  the  said  day,  and  would  save 
hannless  and  keep  mdemnified  Hill  and  Roikwellf  their 
heirs,  executors,  administrators  and  assigns,  from  ail 
claims  and  demands  whatsoever,  for  or  in  respect  of 
such  entry,  damages  or  trespasses. 


And  also  that  Fereday  and  WilkUiMon,  their  execu* 
tors,  administrators  or  assigns,  would,  from  and  after 
the  86th  day  of  March  1808,  during  the  aforesaid  term 
of  ninety-nine  years  fixMn  thenceforth  and  for  so  long 
time  as  they  should  continue  tenant  or  tenants  of 
the  said  buildings  and  lands  and  until  the  said  lands 
should  be  levelled  and  restored  in  manner  thereinafter 
mentioned  and  the  possession  thereof  relinquished  to 
Hill  and  Rothwell,  their  respective  heirs  or  assigns, 
yearly  and  every  year,  pay  or  cause  to  be  paid,  to  HiU 
and  RotAwell,  their  hebrs  or  auiyns,  the  clear  annual 
sum  of  1102.,  in  equal  moieties  (being  the  umount  of 
the  then  present  sm&ee  rent  for  the  said  lands  and 
premises),  by  equal  half-yearly  pi^ymeatsi  the  first  pay^ 
ment  thereof  to  be  nttde  om  the  88th  day- of  September 
1808;  and  fiirther  tbut  Feredojf  and  WiUntuon,  their, 
executors,  administrators  or  assigns^  would  keep  and 
leave  the  bouse  and  buikiings  00  the  said  premises  in 
good  repair ;  and,  at  the  end  or  sooner  determinatKNi 
of  the  dmiise,  would  ddiver  up  peaceable  possession  <^< 
the  said  house,  buikiings  and  premises,  to  Hill  and 
Raiiwell,  their  heirs  and  assigns. 
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And  it  was  provided  that,  in  case  default  should  be 
made  in  payment  of  the  said  yearly  sum  of  1 10  /.  in  the 
proportions  and  in  manner  aforesaid,  to  Hill  and  Roth" 
tcell,  their  respective  heirs  and  assigns,  for  thirty  days 
next  after  any  of  the  days  on  vrhich  the  said  half- 
yearly  payments  should  become  due,  then,  althot^h 
no  actual  demand  should  have  been  made,  it  should  be 
lawful  for  Hill  and  RoikweUf  and  their  respective 
heirs  or  assigns,  from  time  to  time  to  enter  into  and 
upon  the  said  messuage  and  lands  or  any  part  thereof^ 
or  into  or  upon  the  mines  in  or  on  the  same  lands,  and 
to  distrain  for  the  said  half-yearly  payments  and  all 
arrears  thereof,  and  all  the  gins,  tackling,  ropes,  cords, 
winds,  engines,  effects  and  other  property  there  being, 
and  the  coal,  iron,  ironstone,  stone  and  clay  then  gotten 
and  there  being,  to  take,  seize,  sell  and  dispose  of,  in 
such  manner  as  distresses  for  rent  in  arrear  might  be, 
by  law,  taken,  seized,  sold  and  disposed  of,  until  the 
said  half-yearly  payments  and  all  arrears  thereof,  and 
all  costs,  charges  and  expenses  attending  such  entry 
and  distress  and  sale,  should  be  fully  satisfied  and 
paid. 


1843. 

* ^      '  * 

LOKD 

Hatherton 
Bradburmx. 


Robert  Hill  made  his  will,  dated  the  14th  of  January 
1808,  which  was,  in  part,  as  follows :  "  I  give  and  de- 
vise unto  William  Mott,  his  heirs  and  assigns,  all  that 
my  undivided  part  and  share  of  and  in  all  that  mes- 
suage or  tenement,  lands,  hereditaments  and  appur- 
tenances thereto  belonging,  situate  in  the  parish  of 
Sedgley,  in  the  county  of  Stafford,  now  in  the  occupa- 
tion of  Beiijamin  Brazier,  and  which  messuage,  lands, 
and  the  mines  under  the  same  are  leated  to  Messrs. 
Fereday  Rfxd  WUUfwm  for  the  term  of  ninety-nine 
years :  also  I  give  and  bequeath  unto  the  said  William 
Moit,  three  of  the  instalments  to  be  paid  and  payable 
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by  the  said  Messrs.  Fereday  and  Wilkinson^  or  the 
amount  thereof  in  case  they  or  any  of  them  shall  be  paid 
in  my  lifetime :  I  also  give  to  my  friend  Charles  AUport, 
the  sum  of  100/. :  I  also  give  to  the  Rev.  ITumas  Bradn 
bume,  the  sum  of  400/.:  also  I  give  and  bequeath,  out 
of  the  remainder  of  the  instalments  for  the  said  mines 
when  paid,  the  sum  of  500  /.  towards  building  and  con- 
secrating a  chapel  at  Wall  aforesaid :  and  all  the  rest, 
residue  and  remainder  of  the  instalments  for  the  said 
mines  to  be  paid  by  the  said  Messrs.  Fereday  and 
Wilkinson,  and  of  my  personal  estate  whatsoever,  I  give 
and  bequeath  to  the  said  William  Mott  and  Samuel 
Bradburne,  to  be  equally  divided  between  them :  and, 
lastly,  I  nominate  and  appoint  the  said  WiUiam  Mott 
and  Samuel  Bradburne  joint  executors  of  this  my  last 
will  and  testament" 


The  testator  died  on  the  10th  of  August  1812,  having 
received  the  four  first  instalments  of  666/.  10  5.  each 
which  became  payable  to  him  under  the  deed  of  July 
1807.  After  his  death,  William  Mott  received  the 
four  next  instalments  and  converted  three  of  them  to 
his  own  use,  in  satisfaction  of  the  bequest  made  to  him 
as  before  stated. 


By  the  settlement  on  the  marriage  of  John,  the  only 
son  of  William  Mott,  with  Henrietta  Oakley,  dated  in 
May  1814,  WiUiam  Mott  conveyed,  to  the  Plaintifis, 
his  undivided  moiety  of  and  in  the  messuage  or  tene- 
ment, bam,  stables,  gardens,  farms,  lands,  heredita- 
ments and  appurtenances,  and  of  the  several  pieces  and 
parcels  of  arable,  meadow  and  pasture  land  thereto 
belonging,  called  the  house  and  homestead.  Crofts 
Leasow  &c.  &c.  situate  in  the  parish  of  Sedgley 
and  county  of  Stafford,  containing  fifty-seven  acres. 
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theretofore  in  the  possession  of  Benjamin  Brazier^  and 
then  of  Messrs.  Fereday  and  the  executors  or  assigns 
of  JohnWilkifison  deceased,  and  then  in  fe£»e,for  a  long 
time  to  come>  to  Messrs.  Fereday  and  WilJdnson  to  get 
the  mines  and  minerals  in  and  under  the  same  which 
had  been  theretofore  sold  to  them ;  and  the  reversion, 
rents,  issues  and  profits  thereof;  and  all  the  estate 
&c.  of  the  said  William  Mott :  to  hold  the  same  to  the 
Plaintiffs  in  fee,  to  the  use  of  John  Mott  for  his  life, 
with  remainder  to  the  use  of  the  Plaintiffs,  during  his 
life,  in  trust  to  preserve  &c.,  with  remainder  to  the  use 
of  Henrietta  Oakley  for  life,  with  remainder  to  the  use 
of  the  Plaintiffs,  during  her  life,  in  trust  to  preserve  &c. 
with  remainders  to  the  use  of  the  sons  of  the  marriage, 
successively,  in  tail  male. 


1843. 

^ y        * 

Lord 
Hathbrtoh 

V. 
Ba.4DB(JRMl. 


William  Mott,  by  his  will  dated  the  1 9th  of  Febru- 
ary 1825,  devised  all  his  real  estates  to  the  Plaintiffs 
and  the  Rev.  T.  C.  Fell  and  A.  Blandy  since  deceased, 
in  trust  for  and  to  the  use  of  his  son,  John  Mott,  for 
life,  remainder  in  trust  for  and  to  the  use  of  his  grand- 
son William  Mott,  the  son  of  John  Mott,  for  life,  re- 
mainder in  trust  for  and  to  the  use  of  the  sons  of  Wil* 
liam  Mott,  the  grandson,  successively,  in  tail  male :  and 
he  bequeathed  his  residuary  personal  estate  to  the 
Plaintiffs  and  Fell  and  Blandy,  in  trust  to  invest  the 
same  in  the  purchase  of  freehold  lands  to  be  conveyed 
to  them  in  fee,  in  trust  for  John  Mott,  for  life,  with 
remainder  in  trust  for  William  Mott,  the  grandson,  for 
life,  with  remainders  in  trust  for  the  sons  of  WUliam 
Mott  the  grandson,  successively,  in  tail  male ;  and  he 
directed  that,  until  the  trust  fund  should  be  invested  in 
land,  it  should  be  laid  out  on  the  usual  securities  in  the 
names  of  the  trustees,  and  the  income  be  paid  to  the 
persons  who  would  have  been  entitled  to  the  rents  of 

Vol.  XIII.  TT 


ai)8 


CASES   IN   CHANCERY. 


1843. 

Lord 
Hathebtok 

V. 

Bradburne. 


the  lands  if  purchased 
executor  of  bis  will. 


and  he  appointed  his  son  sole 


On  the  12th  of  April  1825,  William  Mott,  the  testo- 
tor,  re-executed  his  will,  and,  on  the  12th  of  September 
following  he  made  a  codicil,  by  which  h^  bequeathed  to 
his  son  John  Mott,  such  book-debts  as  should  be  owing 
to  him  at  his  death,  and  then  ratified  and  confirmed  his 
wilL    He  died  on  the  6th  of  May  1826. 

In  September  18d0,  the  four  last  instalments  payable 
to  Hill  under  the  deed  of  July  1807,  were  paid,  with 
interest,  to  Samuel  Bradbume  as  his  survivii^  execu- 
tor; and  Bradbume  retained  one  moiety  of  the  amount, 
for  his  own  use,  and  invested  the  other  moiety  in  con* 
sols.  He  died  in  February  1833^  having  appointed  his 
sons,  Thomas  and  Randle,  his  executors,  but  the  latter 
alone  proved  his  will  and  thereby  became  the  per- 
sonal representative  of  his  father  and  also  of  Robert 
Hill 


The  bill,  after  stating  as  above,  alleged  that  the 
debts,  funeral  and  testamentary  expenses  of  Robert 
Hill,  and  all  the  legacies  given  by  his  will,  other  than 
the  share  in  the  four  last  instalments  bequeathed  to 
William  Mott,  the  grand&lber,  had  been  long  since 
paid ;  and  that  the  consols  in  which  a  mmety  of  the 
amount  of  those  instalments  had  been  invested  as  be- 
fore mentioned,  and  the  dividends  accrued  due  thereon, 
constituted  clear  funds  in  the  hands  of  Randk  Brad* 
bume,  subject  to  no  liability  whatever  except  the  obli- 
gation to  transfer  and  pay  the  same  to  the  parties 
claiming  under  William  Mott,  the  grandfather,  who 
should  appear  to  be  entitled  thereto :  that  the  Plain- 
tiffs as.  well  as  Ratidle  Blaekburne  had  been  advised 
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by  counsel  that  the  late  WilHam  MoU*%  moiety  of  the 
four  last  instalments^  passed  to  them  by  the  convey- 
ance made  by  the  settlement  of  May  1814;  but  JR. 
Btackbume  refused  to  transfer  the  consols  in  which 
that  moiety  had  been  invested^  or  to  pay  the  dividends 
accrued  due  thereon,  to  the  Plaintiffs,  unless  he  should 
be  directed  so  to  do  by  the  decree  of  the  Court :  that 
John  Moit  and  Henrietta  his  wife,  and  their  son  Wil^ 
Ham  Motty  the  tenant  in  tail-male  under  the  settlement, 
and  William  Kynaston  Mott,  the  only  son  of  the  latter 
and  the  tenant  in  tail-male  of  the  lands  devised  and 
directed  to  be  purchased  by  the  will  of  the  late  William 
Motif  and  T.  C.  Fell,  also  claimed  interests  in  the  consols 
and  dividends. 


'843. 

Lord 
HATnERTo^r 

Bradburnr. 


The  bill  prayed  for  a  declaration  that  the  late  TFi/- 
Ham  Mbtfs  moiety  in  the  four  last  instalments,  passed 
by  the  conveyance  made  by  the  settlement  of  May 
1814,  and  that  Randle  Bradburne  might  be  ordered  to 
transfer  and  pay  the  capital  and  dividends  of  the  con- 
sols, to  the  Plaintiffs,  upon  the  trusts  of  the  settlement, 
and  that  the  rights  and  interests  of  all  parties  in  and 
to  the  same  might  be  ascertamed  and  declared  by  the 
Court. 

Randle  Bradbume  stated,  in  bis  answer,  that  four 
eminent  counsel  had  been  consulted  upon  the  question 
raised  by  the  bill ;  that  three  of  them  (one  being  the 
late  Mr.  Bell)  thought  that  the  four  last  instalments 
payable  to  Hill,  passed  by  the  settlement  of  May  1814 ; 
but  the  other  learned  counsel  thought  that  all  those 
instalments  passed  by  William  Mott's  will. 

The  cause  now  came  on  to  be  heard. 


Mr.    Beihell  and   Mr.  Craig,  for  the  PlaintiflS,  the 
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1843.  truetees  of  the  settlemeDt^  said  that  the  question  which 

arose  on  the  deed  of  July  1807,  was,  whether  the  in- 
stalments which  were  unpaid  at  the  date  of  the  settle- 
ment, were  rent  reserved  in  respect  of  the  premises 
Bradburvb.  tisercin  comprised,  or  whether  they  were  unpaid  pur- 
cbase*money ;  that,  if  they  were  the  former,  they  would 
pass  by  the  settlement,  under  which  WiUiam  Mott,  the 
grandson  of  the  late  fViUiam  Mott,  was  entitled  to  the 
first  estate  of  inheritance ;  but,  if  they  were  the  latter, 
they  would  pass  by  the  late  WiUiam  Motfs  will,  under 
which  his  great-grandson,  William  Kynaston  MoUf  was 
entitled  to  the  first  estate  of  inheritance. 

Mr.  Purvis  and  Mr.  Greene  appeared  for  Handle 
Bradbume,  the  personal  representative  of  Robert  Hillf 
but  took  no  part  in  the  argument. 

Mr.  Wakefield  and  Mr.  Shadwell,  for  John  Molt  and 
Henrietta  his  wife  and  their  son  William  Mott,  said  that 
the  deed  of  July  1807  was  a  demise  of  the  mines  for  09 
years;  for  it  contained  powers  of  distress  and  entry  and 
covenants  similar  to  those  usually  inserted  in  leases ; 
that  it  was  of  no  importance  that  the  parties  had  used 
the  word,  ''instalment "  instead  of,  "  rent;"  that  it  was 
competent  to  them  to  reserve  a  very  high  rent  during 
the  first  years  of  the  term  and  none  afterwards ;  that, 
though  the  rent  and  the  powers  of  distress  and  entry, 
were  reserved  to  the  executors  of  the  lessors,  their  heirs 
would  be  entitled  to  receive  the  rent  and  to  exercise  the 
powers;  that  the  provision  in  the  deed,  that,  in  case  the 
grant  should  be  determined  by  the  entry  of  the  lessors, 
they,  their  /teirs,  executors,  &c.  should  not  be  compel- 
lable to  refund  any  of  the  instalments  that  they  might 
have  received,  further  showed  that  the  parties  intended 
not  to  sell,  but  to  lease  the  mines. — Litt,  sect.  229. 
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Mr.  Koe  and  Mr.  Fretling,  for  William  Kynaston 
Mott,  the  great-grandson  of  William  Moit  the  testator, 
contended  that  the  mines  were  not  demised  bat  sold  to 
Fereday  and  Wilkinson^  for  09  years;  and  that  the  sum 
made  payable  to  /ft*//,  by  the  deed  of  July  1807,  was 
to  be  considered,  not  as  rent,  but  as  purchase-money  ; 
and  that  the  four  last  instalments  of  it  constituted  part 
of  William  Mott*s  residuary  personal  estate,  and  were 
subject  to  the  trusts  thereof  declared  by  his  will. 


1843. 

I  ^ 

Lord 
Hathbrtov 

V, 

Bradburnb. 


Mr.  Chandless  appeared  for  T.  C.  Fell,  one  of  the 
trustees  of  W.  Mott^s  will. 


The  Vicc-Chancellor: 

It  seems  to  me  that  the  parties  themselves  have  made 
the  strongest  possible  distinction  between  rent  and  in- 
stalments :  for,  towards  the  end  of  the  deed»  HiU  and 
Rothtoell,  in  consideration  of  the  premises,  covenant,  for 
themselves  and  their  respective  heirs,  executors  and 
administrators,  with  Fereday  and  Wilkinson,  their  exe- 
cutors, administrators  and  assigns,  that  it  shall  be 
lawful  for  Fereday  and  Wilkinson,  their  executors,  ad- 
ministrators and  assigns,  upon  the  26th  of  March  J  BOB,, 
to  enter  into  and  upon  the  buildings  and  lands  as  tenant 
or  tenants  of  the  same  buildings  and  of  the  surface  of 
the  same  lands,  and  take  the  rents,  issues  and  profits 
thereof  for  the  term  of  ninety-nine  years  from  thence- 
forth, under  the  rent  thereinafter  mentioned,  without 
the  let,  suit,  trouble  or  interruption  of  Hill  and  Rotkwell, 
their  or  either  of  their  heirs  or  assigns,  or  any  person  or 
persons  claiming  or  to  claim  by,  from,  through  or  under 
them,  or  any  or  either  of  them.  That  shows  that  the 
meaning  of  the  parties  was  to  draw  a  distinction  be- 
tween rent  and  a  gross  sum  of  money  to  be  paid  by 
instalments.     Besides,  in  tiiat  part  of  the  deed  which 
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relates  to  the  mines,  there  is  no  reservation  at  all  of 
rent;  it  is  not  even  said  that  the  instalments  are  to 
issue  out  of  the  land.  And,  if  the  parties  have  not 
chosen  to  reserve  any  rent,  I  can  not  say  that  rent  is 
reserved  so  as  to  be  necessarily  incident  to  the  reversion. 
]t  being  then  my  opinion  that  no  rent  has  arisenj  I  am 
not  called  upon  to  decide  any  question  raised,  on  the 
subsequent  instruments,  with  respect  to  rent. 


Tlie  deed  of  July  1807,  is  a  most  inartificial  instru- 
ment, and  full  of  blunders  from  the  beginning  to  the 
end.  If  the  parties  had  merely  agreed  to  execute  such 
a  deed,  and  the  Court  of  Chancery  had  been  called 
upon  to  carry  the  agreement  into  effect,  it  would  not 
have  reserved  any  rent  so  far  as  the  mines  are  concerned. 
My  notion  is  that  the  true  effect  of  the  deed  is  to  make 
the  instalments  nothing  more  than  personal  debts  due 
from  the  grantees  to  the  grantors  *. 


*  The  Vice-Chancellor  said,  in  the  course  of  the  argument, 
that  the  question  in  the  suit  was,  purely,  a  legal  one,  and 
that,  if  the  parties  desired  it,  he  would  send  a  case  for  the 
opinion  of  a  court  of  law.  The  counsel  replied  that  their 
clients  would  be  satiiified  with  his  Honors  decision. 


^.^t^ei^/  '*'  <^^ 


?***«-« 


/^^.  ^^^£^.j>^^*f^'^' 


^^^^^^  -  ^J^  A  ^cy  f'j:/^^. 
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MURDOCK  URQUHART,  by  his  will  dated  the 
24th  of  December  1827,  gave  all  his  estate,  property 
and  effects,  both  real  and  personal,  to  21  Leggett  and 
Robert  Hutchinson^  and  then  expressed  himself  as  fol- 
lows : 


1843: 

6ih&  17th  Dec. 

and 

18442 

soth  February. 

* V ' 

Will 
Construclion, 
"  Nearest  of 

kin." 


"  I  hereby  declare  my  will  to  be,  in  the  first  place,  ^^g^^  o'ne'half 
that  my  said  trustees  and  executors  shall,  as  soon  after  of  the  interest 
my  decease  as  may  be  convenient,  sell  and  dispose  of  of  his  residue  to 
the  lease  of  my  house  in  Pulteney-street^  stock  in  trade  daughter  and 
and  the  goodwill  of  the  business  carried  on  by  me,  and  only  child,  and 
shall  collect  the  outstanding  debts  of  every  description  h^f  ^[p^^^'jl^^^^^ 
due  to  me,  and  convert  the  whole  property  and  effects  their  joint  lives; 

and  that,  if  his 
daughter  sur* 
vived  her  mother  or  married  and  left  issue,  then  that  the  whole 
of  the  capital  should  be  paid  to  her,  after  his  wife's  death; 
but  if  she  died  first,  without  marrying  or  leaving  issue,  then  that 
the  trustees  should  accumulate  the  interest  of  the  residue  so  far  as 
it  was  not  directed  to  be  paid  to  his  wife,  and  that,  on  her  deaths 
one-half  of  the  capital  should  be  divided  amongst  his  nearest  tif 
kin,  and  the  other  half,  amongst  his  wife's  nearest  of  kin.  The 
daughter  was  the  testator's  nearest  of  kin  at  his  death.  She  died 
a  spinster,  before  her  mother.  At  the  mother's  death  the  testator's 
sister  was  his  nearest  of  kin. 

Held  tliat  by,  '^  my  nearest  of  kin/'  the  testator  meant  his 
nearest  of  kin  at  his  oton  deaths  and  not  at  the  death  of  his  wife ; 
and,  consequently,  that  the  personal  representative  of  his  daughter, 
and  not  his  sister,  was  entitled  to  one  moiety  of  the  residue. 

Pleading. — Pafiies. — Next  of  kin. 
If,  in  an  administration  suit  instituted  by  the  next  of  kin  of  a 
testator  at  his  death,  the  question  is  whether  the  testator,  by  the 
words,  "  my  next  of  kin,"  meant  his  next  of  kin  at  his  death  or 
at  a  future  period,  not  only  the  executor,  but  also  the  person  or  y^/. 
persons  who  may,  by  possibility,  be  the  next  of  kin  at  that  period, 
ought  to  be  made  Defendants. 
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into  money ;  and,  after  paying  all  my  just  debts,  fune- 
ral charges  and  expenses,  shall  invest  the  free  residue 
of  my  said  means  and  estates  in  government  security 
or  otherwise  as  they  shall  judge  most  proper,  to  be  ap- 
plied as  after  mentioned :  Secondly,  I  hereby  appoint 
my  said  trustees  to  pay  my  wife,  Mrs.  Marjf  Giles  or 
Urquhart,  after  my  decease,  during  her  lifetime  and  re- 
maining my  widow,  and  so  long  as  our  only  child  and 
daughter,  Mary  Amelia  Urquhart,  still  remaining  unmar- 
ried and  lives  in  family  with  her  mother,  the  interest 
arising  from  the  said  free  residue  or  capital :  Thirdly,  in 
the  event  of  the  said  Mary  Amelia  Urquhart  marrying 
during  her  mother's  life  and  widowhood,  the  sum  or 
annuity  to  be  paid  to  my  said  wife»  shall  be  restricted  to 
the  interest  of  one-half  of  the  said  capital  or  free  i*esidue, 
and  my  said  trustees  shall  pay  the  interest  of  my  re- 
maining half,  to  my  said  daughter ;  or,  if  it  shall  appear 
to  them  more  advisable  and  for  her  advantage,  they  are 
hereby  empowered,  at  her  marriage,  to  pay  the  half  of 
the  said  capital  itself,  or  such  part  thereof  as  they  should 
think  proper :  Fourthly,  in  the  event  of  my  said  wife 
entering  into  a  second  marriage,  then  that  the  sum  or 
annuity  to  be  paid  to  her  by  my  said  trustees,  shall  be 
restricted  to  the  interest  of  one-third  part  of  the  said 
free  residue,  the  remaining  two-thirds,  or  the  interest 
thereof,  to  be  paid  to  my  said  daughter  or  her  lawful 
issue;  or,  in  case  of  her  dying  without  issue,  that  the 
trustees  should  continue  to  hold  the  remainder  of  the 
said  capital :  Fifthly,  in  the  event  of  my  said  daughter 
surviving  her  mother,  or  being  married  and  leaving  issue, 
then,  on  the  decease  of  my  said  wife,  that  the  whole 
residue  or  capital,  or  the  interest  thereof,  as  the  trustees 
shall  think  fit,  shall  be  paid  to  or  be  applied  for  the 
behoof  of  my  said  daughter  or  her  issue :  Sixthly,  in 
the  event  of  my  said  daughter  predeceasing  my  said 
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wife  without  marrying  or  leaving  issue,  then,  during  the  18^3 

life  ofmjf  said  wife,  my  said  trustees  shall  accumulate  the       and  1844. 

interest  of  the  said  capital  or  residue  so  far  as  not  directed.     ,. 

Urouhart 
to  be  paid  to  her ;  and,  on  the  decease  of  my  said  wifsy  ^ 

the  whole  residue  or  capital  shall  be  divided  into  two '    Urqohart. 
equal  parts  or  shares,  one  of  which  shall  belong  to  and 
be  divided  amongst  the  nearest  of  hin  of  me  tlie  said  ^ 
Murdoch  Urquhart,  and  the  other  half  of  the  said  capital 
shall  be  divided  amongst  the  nearest  of  kin  of  my  said  I 
wife^  who  shall  have  power  to  apportion  the  division  of ' 
the  said  half  as  he  shall  think  proper,  by  any  writing  to 
be  executed  by  her  during  her  lifetime :  Lastly,  it  is  my 
will  that  my  said  wife,  during  her  life  and  remaining  my 
widow,  shall  enjoy  the  use  of  the  whole  household  furni- 
ture, plate,  bed  and  table  linen  in  my  said  house,  and 
that,  on  her  death  or  second  marriage  the  same  shall  be 
delivered  to  my  said  daughter." 

llie  testator  died  on  the  24th  of  December  1827, 
leaving  his  wife  and  daughter  surviving.  The  daughter 
died  in  January  1829,  intestate  and  without  having 
been  married ;  and  letters  of  administration  of  her  estate 
were  gmnted  (o  her  mother. 

In  February  1829  Mrs.  Urquhart  filed  a  bill,  in  this 
Court,  against  Liggett  (who  was  the  only  acting  exe- 
cutor and  trustee  of  her  husband's  will),  stating  that 
she  was  advised  that,  according  to  the  true  construction 
of  the  will,  that  moiety  of  the  clear  residue  of  the  tes- 
tator's estate  the  interest  whereof  was  given  to  Mary 
Amelia  Urquhart  duriug  the  life  of  Mrs.  UrquJiart, 
vested  in  Mary  Amelia  Urquhart  absolutely,  as  the 
only  next  of  kin  of  the  testator  living  at  the  time  of  his 
decease^  and  that  the  same  then  belonged  to  Mrs.  Urqu-^ 
hartf  as    the   legal   personal   representative  of  Mary 
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Amelia  Urqukari,  and  that  she  was  entitled  to  receive 
the  same,  with  the  accamulations  thereon  since  the 
death  of  Mary  Amelia  Urquharl,  notwithstanding  the 
direction  contained  in  the  will  for  accumulating  the 
interest  thereof  during  the  life  of  Mrs.  Urquhart :  and 
the  bill  prayed  for  a  declaration  to  that  effect ;  and  that 
it  might  be  also  declared  that  Mrs.  Urquhart  was  enti- 
tled to  the  interest  of  the  other  moiety  of  the  residue, 
during  her  life  or  widowhood. 

The  cause  of  Urquhart  v.  Leggett  was  heard  in  April 
1830,  and  the  Court  then  declared  that,  according  to 
the  tme  construction  of  the  will,  Mrs.  Urquhart^  in  the 
events  which  had  happened,  was  entitled  to  one  moiety 
of  the  clear  residue  of  the  testator's  personal  estate,  as 
the  legal  personal  representative  of  Mary  Amelia  Urqu- 
hart^ the  daughter  and  only  child  of  the  testator ;  and 
ordered  that  such  moiety  should  be  transferred  and  paid 
to  her  by  Leggett ;  and  the  Court  also  declared  that 
Mrs.  Urquhart  was  entitled,  during  her  widowhood,  to 
the  interest  and  dividends  which  should  accrue  in  re- 
spect of  the  remaining  moiety  of  the  testator's  estate. 

Mrs.  Urquhart  caused  the  decree  to  be  enrolled 
shortly  after  it  was  pronounced,  and  died  in  February 
1841,  having  appointed  WUliam  Urquhart,  one  of  the 
Defendants,  her  executor. 

Leggett  died  in  November  1836,  having  appointed  the 
Defendent,  .Runcy,  his  executor.  Hutchinson  survived 
him,  but  refused  to  prove  the  testator's  will ;  whereupon 
administration  de  bonis  tioh,  to  the  testator,  was  granted 
to  the  Defendant,  Hannah  Bailey, 

The  bill  in  Urquhart  v.  Urquhart  was  filed  by  the 
testator's  sister,  and,  after  stating  as  above,  alleged 
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that,  upon  the  death  of  Mary  Vrquhart,  the  iresiduary- 
estate  of  the  testator  became  divisiblei  in  equal  moie^ 
ties,  between  the  nearest  of  kin  of  the  testator  and 
the  nearest  of  kin  of  Mary  Urqtikartf  according  to  the 
directions  contained  in  his  will;  and  that  the  Plain- 
tiff was  advised  and  charged  that,  according  to  the 
true  construction  of  the  will,  Mary  AmeUa  Urquhart 
did  not  acquire  a  vested  interest  in  any  part  of  the 
testator's  residuary  estate ;  for  that  the  moiety  of  the 
residue  the  interest  whereof  was  given  to  her  during  the 
life  of  her  mother,  did  not  vest  in  her  by  reason  of  the 
interest  thereof  being  given  for  her  support  and  main- 
tenance, or  by  reason  of  any  other  expression  in  the  will ; 
and,  further,  that  it  did  not  vest  in  her  as  the  next  of 
kin  of  the  testator  livifiy  at  the  time  of  hU  death,  as  the 
Defendants  alleged,  but  that,  on  her  death,  it  ought  to 
have  been  set  apart  and  invested,  and  the  interest  thereof 
accumulated  during  the  life  of  Mary  Urquhart ;  and 
that  such  moiety,  with  the  accumulations  thereof,  ought, 
on  the  death  of  Mary  Urquhart,  to  have  been  added  to 
the  moiety  of  which  she  received  the  interest  during  her 
life,  so  as  to  form  one  aggregate  residuary  fund,  and 
that  one  half  of  such  aggregate  fund  ought  then  to  have 
been  paid  to  the  Plaintiff,  as  the  sister  and  sole  next  of 
kin  of  the  testator  living  at  the  time  of  the  death  of  his 
widow,  for  her  own  absolute  use  and  benefit :  and  thatj 
the  Plaintiff  was  advised  that  the  decree  in  Urquhart 
V.  Leggett  was  erroneous,  for  the  reasons  before  men- 
tioned,  and  that  tjie  same  ought  to  be  reversed :  and ' 
that  the  Plaintiff  was  further  advised  that,  inasmuch  as 
she  was  not  made  a  party  to  that  suit,  she  was  not  bound 
by  the  decree*  and  that  she  could  not  obtain  the  relief 
to  which  she  was  entitled  by  appealing  from  it,  nor  ex- 
cept by  exhibiting  her  bill  for  relief  in  this  Court. 


1843 
and  1844. 
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The  bill  then  prayed  that  the  decree  might  be 
declared  to  be  erroneous  and  might  be  rerersed  :  and 
that  it  might  be  declared  that  Mary  Amelia  Urqu^ 
hart  did  not  take  a  vested  interest  in  a  moiety  of 
the  residue  of  the  testator's  estate,  either  by  virtue 
of  the  third  clause  in  his  will,  or  as  his  next  of  kin 
living  at  the  time  of  his  death ;  but  that  the  said  moiety 
ought,  after  her  death,  to  have  been  accumulated 
during  the  lifetime  of  Mary  Drquhart,  upon  the  trusts 
declared  in  the  will;  and  that  the  Plaintiff  might  be 
declared  to  be  entitled  to  one  moiety  thereof,  and  also 
to  one  moiety  of  the  other  moiety  of  the  testator's  resi- 
duary estate,  as  the  sole  nearest  of  kin  of  the  testator 
Uvinff  at  the  time  of  the  death  of  his  widew :  or,  if  the 
Court  should  be  of  opinion  that  Mary  Amelia  Urquhart 
took  a  vested  interest  in  one  moiety  of  the  testator's 
residuary  estate,  by  virtue  of  the  third  clause,  or  any  ex- 
pression in  his  will  other  than  the  bequest  to  his  nearest 
of  kin,  then  that  it  might  be  declared  that  the  Plaintiff 
was  entitled  to  one  moiety  of  the  other  moiety,  as  the 
only  nearest  of  kin  of  the  testator  living  at  the  time  of 
the  death  of  his  widow,  and  that  the  same  might  be 
decreed  to  be  paid  to  her. 


Mr.  Stuart  and  Mr.  Dick  for  the  Plaintiff,  said  that 
it  was  manifest,  from  the  context  of  the  will,  that  the 
testator,  by  the  words  :  *'  the  nearest  of  kin  of  me  the 
said  Murdoch  Urquhart,*'  did  not  mean  his  nearest 
of  kin  at  his  own  death,  but  his  nearest  of  kin  at  the 
death  of  his  wife :  for,  &rst,  he  had  previously  provided 
for  his  daughter  (who  was  his  nearest  of  kin  at  his 
death)  and  for  her  issue:  secondly,  he  had  directed 
that,  in  the  event  of  her  dying  in  the  lifetime  of  his 
wife,  without  marrying  or  leaving  issue,  the  interest  of 
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her  moiety  should  be  accumulated  during  the  life  of  his 
wife;   which  was  a  most  important  circumstance  to 
show  that,  by  the  words  on  which  the  question  arose,  he 
did  not  mean  his  nearest  of  kin  at  his  own  death  ;  and, 
thirdly,  he  had  directed  that,  on  the  decease  of  his  wife, 
the  whole  of  the  residue  should  be  divided  into  two 
equal  paits,  and  that  one  of  those  parts  should  belong 
to  and  be  divided  amongst  his  nearest  of  kin  (an  ex- 
pression applicable  to  a  plurality  of  persons,  and  not  to 
a  single  individual)  and  the  nearest  of  kin  of  his  wife  : 
that,  as  the  testator  had  said  that,  on  the  happening  of 
a  certain  event,  his  residuary  estate  should  be  divided 
amongst  persons  answering  a  particular  description,  he 
must  have  meant  those  persons  who  should  answer  that 
description  when  the  event  happened  :  that  the  nearest 
of  kin  of  his  wife,  who  were  to  take  one  moiety,  must  be 
ascertained  at  her  death  ;  and  his  own  nearest  of  kin, 
who  were  to  take  the  other  moiety,  must  be  ascertained 
at  the  same  time ;  and,  consequently,  the  Plaintiff,  who 
was  his  nearest  of  kin  at  his  wife's  death,  was  entitled 
to  a  moiety  of  the  residue.     Holloway  v.  HoUowny  (a) ; 
Jones  V.  Colheck  (6) ;  Bird  v.  Wood  (c) ;  Briden  v.  Hew^ 
lett{d)\  Butler  Y.  Bushnell(e);  ElmsUy  \.  Young  {f). 


1843 
and  1844. 

^ >i • 

Urquiiart 

V. 

Urquhart. 


Mr.  Bethell  and  Mr.  Shapter,  for  Hannah  Dailty, 
the  personal  representative  of  the  testator,  said  that  the 
bill  sought  to  set  aside  the  decree  in  Urquhart  v.  Leggett, 
and,  therefore,  it  was,  in  fact,  a  bill  of  review;  and,  as 
it  had  been  filed  without  the  leave  of  the  Court,  it  ought 
to  be  dismissed  with  costs :  that  the  suit  in  which  that 
decree  was  made,  was  properly  constituted  with  respect 


(a)  5  Ve».  399- 

(b)  8  Vc8.  38. 

(c)  a  Sim.  &  Stu.  400. 


(d)  2  Myl.  &  Keen,  90. 

(e)  3  My].  St  Keen,  333. 
(/)  2  Myl.  &  Keep,  82. 
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to  parties;  for  Leggett,  the  executor  of  the  testator, 
represented  every  person  who  might,  by  possibility, 
claim  the  residue ;  and,  therefore,  the  Plaintiff,  though 
not  a  party  to  that  suit,  was  bound  by  the  decree ;  and, 
if  any  of  the  next  kin  had  filed  a  bill  against  Leggtti,  he 
might  have  pleaded  that  decree. 

The  Vice-chancellor  :— At  the  death  of  the  testator, 
bis  sister  might,  by  possibility,  be  clothed  with  the 
character  of  his  next  of  kin  at  the  death  of  his  widow  ; 
and,  on  account  of  that  possibility,  I  think  that  she 
ought  to  have  been  made  a  party  to  the  suit  instituted 
by  the  widow.  If  the  widow  had  been  out  of  the  juris- 
diction, and  the  sister  had  been  aware  that  the  executor 
was  wasting  the  assets,  might  she  not  have  filed  a  bill 
against  him  ? 

Mr.  BetheU: — If  a  bequest  is  made  to  an  individual 
^answering  a  particular  description,  and  there  is  a  person 
who  answers  that  description,  he  is  entitled  to  have  bis 
.right  decided  in  a  suit  brought  by  him  against  the 
.'executor  alone  ;  for  the  executor  represents  all  persons 
whose  interests  have  not  come  into  esse. 

Mr.  Willcock,  for  William  Urquhart,  the  executor  of 
the  testator's  widow,  relied  on  the  decree  in  Urquhart 
V.  Leggett  as  being  conclusive  against  the  claim  of  the 
Plaintiff;  and  added  that  there  was  no  evidence  of  any 
fraud  or  concealment  having  been  practised,  by  Mrs. 
Urquhartf  in  that  suit,  or  of  any  collusion  between  her 
and  Leggett :  that  the  general  rule  was  that  a  gift  to 
tlie  next  of  kin  of  a  testator,  meant  his  next  of  kin  at 
his  death;  and  that  the  cases  cited  for  the  Plaintiff, 
were  exceptions  to  that  rule :  he  cited  Clapton  v.  Bul^ 
^^  (s9)y  ^^^  2  Jarman  on  Wills,  page  52. 


{g)  Ante,  Vol.  X.  p  4*^6. 
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Mr.  Anderton  appeared,   for  Rimcy,  the  penonal           1843 

representative  of  Leggett.  and  1844.^ 

The  Vich-Chancbllob  :  Ub<iuhart 

I  shall  take  time  to  consider  this  case.  Ubquuart. 


The  Vice-chancellor: 

The  question  in  this  case,  substantially,  is,  what  is 
the  true  construction  of  the  will  of  the  testator. 


It  is  apparent,  on  the  face  of  the  instrument,  that  the 
testator,  himself,  was  a  Scotch  gentleman;  and  the 
attestation  of  it,  states  that  it  was  prepared  by  a  prac- 
titioner in  the  Supreme  Courts  o(  Scotland.  I  mention 
that,  because  the  language  of  the  will  is  so  inaccurate 
that  one  cannot  but  think  that  the  person  who  prepared 
it,  did  not  exactly  understand  the  meaning  of  the  terms 
he  used. 

The  will  begins  in  this  manner.  The  testator,  in 
very  copious  language,  gives  all  his  property  to  certain 
persons  named.  The  terms  which  he  uses  are  as  fol- 
lows :  ''  All  my  estate,  property  and  effects,  both  real 
and  personal,  of  every  description,  wheresoever  situated, 
bebnging  to  me,  and,  particularly,  the  stock  in  trade, 
goods,  debts  and  effects,  and  sums  of  money  presently 
belonging,  or  that  shall  belong  and  be  vesting  or  owing 
to  me  at  my  decease,  whether  by  contract,  bonds,  bill, 
open  account  or  otherwise;  as  also  the  lease  of  the 
house  presently  occupied  by  me  in  Pulteneystreet :  and 
1  hereby  nominate  and  appoint  the  said  T.  Leggett  and 
U.  Hutchinson,  or  the  survivor  of  them,  to  be  my  sole 
executors  or  executor,  and  that  for  the  purposes  follow- 
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ingy  namely :  In  the  first  place,  it  is  my  will  that  my 
said  trustees  and  executors,  as  soon  after  my  decease 
as  may  be  convenient,  shall  sell  and  dispose  of  the  lease 
of  my  house  in  Pulteney-streetj  the  stock  in  trade,  and 
the  good  will  of  the  business  carried  on  by  me ;  and 
shall  collect  the  outstanding  debts  of  every  description 
due  to  me,  and  convert  the  whole  property  and  effects 
into  money."  Now  it  is  perfectly  apparent,  on  the  face 
of  the  will,  that  that  direction  to  convert  the  whole  pro* 
perty  and  effects,  does  not  mean  the  whole  property  and 
effects ;  because,  after  a  very  laborious  set  of  sentences 
which  affect  to  dispose  of  the  residue,  the  last  is  this : 
'*  Lastly,  it  is  my  will  that  my  said  wife  during  her  life 
and  remaining  my  widow,  shall  enjoy  the  use  of  the 
whole  household  furniture,  plate,  bed  and  table  linen  in 
my  said  house,  and  that,  on  her  death  or  second  mar- 
riage the  same  shall  be  delivered  to  my  said  daughter.'* 
One  would  have  thought  that  he  took  it  for  granted, 
when  he  used  the  expression :  ''  delivered  to  my  said 
daughter,''  that  his  daughter  would  suiTive  his  wife : 
but,  when  you  come  to  look  at  the  clauses  which  pre- 
cede, you  will  see  that  he  has,  in  the  most  laborious 
manner,  provided  for  the  contingency,  not  only  of  his 
daughter  surviving  his  wife,  but  of  the  daughter  dying 
in  her  lifetime.  I  mention  this  for  the  purpose  only  of 
showing  the  inaccuracy  of  the  language,  and  not  be- 
cause the  expression  creates  a  doubt ;  because  no  one 
has  contended  that,  by  the  words :  **  shall  be  delivered  to 
my  said  daughter,"  the  daughter  lost  the  right  to  have 
the  furniture  &c.  afler  her  mother's  death,  merely 
because  she  died  in  her  mother's  lifetime. 


Then  the  facts  appear  to  be  that  the  testator,  at  the 
time  of  his  death,  had  a  sister  who  is  now  the  Plaintiff. 
His  wife  sui*vived  him,  and  his  daughter  attuned  twenty- 
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one  on  the  8l8t  of  March  1828;  and,  on  the  16th  of 
January  1829  she  died  intestate  and  unmarried,  and  her 
mother  administered  to  her.  After  her  death,  a  bill  was 
filed  by  the  mother,  against  the  acting  executor ;  and, 
upon  that,  a  decree  was  made,  which,  in  effect,  decided 
that  the  mother,  in  her  own  right  and  as  the  ad- 
ministratrix of  her  daughter,  was  entitled  to  the 
whole  of  the  property,  except  one  moiety  of  the  capital 
and  the  furniture  &c.,  about  which  no  question  was 
raised. 


1B43 
and  1844. 

UaOUBART 

V. 
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That  took  place  nearly  fourteen  years  ago.  In  Fe- 
bruary 1841,  the  mother  died ;  and,  since  her  death,  a 
bill  has  been  filed  by  the  testator's  sister,  which,  in 
some  parts  of  it,  is  not,  perhaps,  quite  in  the  form 
in  which  it  ought  to  ha^e  been ;  for  it  led  me,  at 
first,  to  imagine  that  it  was  a  bill  of  review  to  have 
the  decree  reversed,  and  so  on.  But  that  goes  for 
nothing;  because,  whatever  took  place  in  the  former 
suit,  took  place  in  the  absence  of  the  party  who  is 
the  Plaintiff  in  the  present  suit;  and,  therefore, 
would  not  bind  her.  Consequently,  I  conceive,  not- 
withstanding some  of  the  expressions  in  the  present 
bill,  that  it  is  quite  open,  to  the  present  Plaintiff,  to 
have  the  question,  what  is  the  true  construction  of  the 
will,  reconsidered  and  determined. 


The  will  is,  certainly,  a  most  singular  one.  The  bill 
does  not  set  forth  the  whole  of  it :  but,  whenever  I  am 
required  to  construe  such  an  instrument,  I  read  through 
the  whole  of  it,  in  order  to  be  more  certain  of  ascertain- 
ing the  meaning. 

The  will,  after  directing  the  conversion,  directs  that 
the  executors :  '*  after  paying  all  my  just  debts,  funenil 
Vol.  XIII.  u  u 
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charges  and  expenses^  shall  invest  the  free  residue  of 
my  said  means  and  estate  in  government  securities  or 
otherwise  as  they  shall  judge  most  proper,  to  be  applied 
as  after  mentioned:   Secondly,  I  hereby  appoint  my 
trustees  to  pay,   to  my  wife,  Mrs.  Mary    Giles  or 
Urguhart,  after  my  decease,  during  her  lifetime  and 
remaining  my  widow,  and  so  long  as  our  only  child  and 
daughter*  Mary  Amelia  Urquhart,  shall  remain  unmar- 
ried and  live  in  family  with  her  mother,  the  interest 
arising  from  the  said  free  residue  or  capital/'    I  mark 
that,  because  I  find  that  this  very  same  thing  is  seven 
times   mentioned ;  and  I  think  that,  six  times,  the 
descriptions  are  different.    I  mark  it  for  the  purpose  of 
showing  the  extreme  inaccuracy  of  the  language  used 
by  the  gentleman  who  framed  the  will.    First,  it  is 
called,  ''  free  residue: "  next  it  is  called,  '^  free  residue 
or  capital."    Now  this  is  the  case  in  which  the  whole 
income  is  directed  to  be  paid  to  the  wife  in  the  event 
(as  it  appears  afterwards)  of  her  remaining  unmarried 
and  the  daughter  not  being  married  and  living  in  family 
with  her.    "  Thirdly,  in  the  event  of  the  said  Mary 
Amelia  Urguhart  marrying  during  her  mother's  life  and 
widowhood,  the  sum  or  annuity  to  be  paid  to  my  said 
wife,  shall  be  restricted  to  the  interest  of  one  half  of 
the  said  capital  or  free  residue.''    But  that  event  has 
never  happened :  *^  and  my  said  trustees  shall  pay  the 
interest  of  the  remaining  half,  to  my  said  daughter ;  or, 
if  it  shall  appear  to  them  more  advisable  and  for  her 
advantage,  they  are  empowered,  at  her  marriage,  to  pay 
her  the  half  of  the  said  capital  itself,  or  such  part 
thereof  as  they  shall  think  proper."    Neither  did  that 
event  happen.    *^  Fourthly,  in  the  event  of  my  said  wife 
entering  into  a  second  marriage,  then  the  sum  or  annuity 
to  be  paid  to  her  by  my  said  trustees,  shall  be  restricted 
to  one  third  of  the  said  free  residue;" — there  the  ex* 
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pression  is  again  changed — '^  the  remaining  twothirds^ 
or  the  interest  thereof,  to  be  paid  to  my  said  daughter 
or  her  lawFul  issue ;  or,  in  case  of  her  dying  without 
issue,  the  trustees  shall  continue  to  hold  the  remainder 
of  the  said  capital :  Fifthly,  in  the  event  of  my  said 
daughter  surviving  her  mother  or  being  married  and 
leaving  issue/' — neither  of  which  events  happened — 
'^  then,  on  the  decease  of  my  said  wife,  the  whole  resi- 
due or  capital,  or  the  interest  thereof,  as  the  trustees 
shall  think  fit,  shall  be  paid  to  or  applied  for  the  behoof 
of  my  said  daughter  or  her  issue."  Then  he  provides 
for  an  event  which  did  happen.  ^*  Sixthly,  in  the 
event  of  my  said  daughter  predeceasing  my  said  wife 
without  marrying  or  leaving  issue,  then,  during  the  life 
of  my  said  wife,  my  said  trustees  shall  accumulate  the 
interest  of  the  said  capital  or  residue  so  far  as  not 
directed  to  be  paid  to  her."  Now,  just  consider  the 
true  meaning  of  these  words  as  they  stand.  He  is 
speaking  of  the  event  of  his  daughter  being  dead ;  and 
it  seems  to  me  that,  in  the  event  of  the  daughter  being 
dead,  there  is  no  direction  whatever  that  anything  shall 
be  paid  to  the  mother.  The  direction  to  pay  to  the 
mother,  has  been  provided  for  by  the  clauses  which  I 
have  mentioned.  But  the  first  clause,  where  the  direc- 
tion is  that  the  whole  shall  be  paid  to  the  mother,  con- 
templates the  case  where  the  daughter  is  living  in  family 
with  the  mother ;  and  the  subsequent  clauses  are  not 
clauses  which  provide  that  anything  shall  be  paid  to 
the  mother  in  the  event  of  the  daughter  being  dead. 
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Then  the  sixth  clause  proceeds  thus :  ^^  and,  on  the 
decease  of  my  said  wife,  the  whole  residue  or  capital 
shall  be  divided  into  two  equal  parts  or  shares,  one  of 
which  shall  belong  to  and  be  divided  amongst  the 
nearest  of  kin  of  me  the  said  Murdoch  Urquhart,  and 

u  u  2 
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1843  the  other  half  of  the  said  capital  shall   be  divided 

and  i844>^     amongst  the  nearest  of  kin  of  my  said  wife,  who  shall 
U  .      have  power  to  apportion  the  division  of  the  said  half  as 

P^  she  may  think  proper,  by  any  writing  to  be  executed  by 

l^RQUHART.  her  during  her  lifetime/'  It  seems  to  me,  npon  the 
words  as  they  stand,  that,  if  it  be  taken  that  there  is  a 
direction  to  accumulate,  and  nothing  is  given  to  the  wife, 
the  direction  to  accumulate  would  extend  to  the  whole 
of  the  interest :  but,  in  the  bequest  which  is  to  take 
effect  on  the  death  of  the  wife,  there  are  no  words  which 
comprehend  the  accumulated  fund.  The  only  words 
that  are  used  are  these;  **  and,  on  the  decease  of  my 
said  c^'ife,  the  whole  residue  or  capital  shall  be  divided 
into  two  equal  parts  or  shares ;"  and  he  has,  before,  in 
the  different  sentences  where  he  speaks  of  residue,  free 
residue  and  capital,  or  residue  or  capital  and  so  on, 
shown  that  he  was  speaking  of  the  original  corpus  of 
the  fund,  produced  by  the  sale  and  conversion,  which 
would  remain  after  payment  of  his  debts  and  funeral 
charges  and  expenses ;  and  the  consequence  is  that  the 
wife  would  be  lefl  penniless  in  the  event  of  the  daugh- 
ter dying  in  her  lifetime.  That,  however,  could  hardly 
have  been  intended  by  the  testator;  although  the 
words  which  he  has  used  in  this  sixth  clause,  would,  if 
they  were  literally  and  strictly  construed,  lead  to  that 
result. 

Then,  with  respect  to  the  capital  as  separate  from 
the  accumulations,  it  is  contended,  on  the  part  of  the 
Plaintiff,  that  the  words :  '^  shall  belong  to  and  be 
divided  amongst  the  nearest  of  kin  of  me  the  said  Mur- 
doch Urquhart,*'  mean  those  nearest  of  kin  of  the  testa- 
tor who  should  be  living  at  the  death  of  his  wife.  But 
the  words,  of  themselves,  do  not  express  that:  they 
express  the  nearest  of  kin  of  the  testator,  simply ;  and 
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^ould  comprehend  the  daughter  if  she  were  living  at 
his  death,  or  any  subsequently  born  children  that  he 
might  happen  to  have  living  at  the  time  of  his  death. 

In  support  of  the  claim  made  by  the  Plaintiff,  refer- 
ence has  been  made  to  Jones  v.  Colbeck  before  Sir  W. 
Grant,  and  also  to  Bird  v.  Wood,  and  the  two  other 
cases  of  Briden  v.  Hewlelt,  and  Butler  v.  Bushne/I, 
before  Sir  John  Leach, 

With  respect  to  the  case  of  Jones  v.  Colbeck,  it  seems 
to  me  to  be  directly  at  variance  with  the  decision,  by 
Lord  Alvanley,  in  Holhway  v.  Holhway. 
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With  respect  to  the  case  of  Bird  v.  Wood,  which  was 
decided  by  Sir  J.  Leach,  my  opinion  is  that,  having 
regard  to  that  case  as  it  is  stated  in  the  report,  the 
decision  was  perfectly  right ;  although,  as  he  says  when 
he  speaks  of  that  case  in  Elmsley  v.  Young,  the  judg- 
ment is  too  shortly  reported*.  Sir  John  Leach  says,  in 
Birdy,  Wood:  "The  persons  who,  at  the  testatrix's 
death,  would  have  been  her  next  of  kin  if  her  daughter 
had  been  then  dead  without  children,  are  plainly  in- 
tended here."  That  was  not  so ;  because  the  language 
of  the  will  was :  ''  to  be  considered  as  a  vested  interest 
from  the  time  of  the  testatrix's  death,  except  as  to  any 
child  who  might  afterwards  be  born  of  her  daughter.*' 
So  that  the  exception  shows  what  was  the  class  of  per- 
sons out  of  whom  the  exception  was  made ;  and  the 
exception  was :  ''  any  child  that  might  be  afterwards 
born  of  her  daughter  j "  and,  therefore,  it  was  quite  plain 
that  the  next  of  kin  at  the  death  of  the  daughter,  were 
the  persons  entitled. 

•  Sec  ante,  Voh  XII.  p.  321,  note  (*).  ^-^  ^f  ^'  /* 
u  u  3 
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The  cases  of  Briden  v.  Hewlett  and  Butler  v.  Bush* 
neV,  also  were^  as  I  think,  rightly  decided ;  because  the 
futurity  or  contingency  of  character  in  the  persons  de- 
signated by  the  general  words,  was  sufficiently  pointed 
out  by  the  expression :  '*  would  be/'  in  the  one  case, 
and :  "  should  happen  to  be,**  in  the  other. 

It  seems  to  me  that  the  point  which  was  decided  in 
Hollqway  v.  Hollotoay,  was  rightly  decided  according  to 
the  decision  of  Sir  John  Leach,  himself,  on  the  first  of 
the  two  points  in  Elmsley  v.  Young  ;  in  which  case,  the 
provision  having  been  made  so  as  to  give  Alexander 
Elmsley  a  life  estate  in  the  fund,  the  ultimate  words 
were :  ''  to  such  person  or  persons  as  should,  at  the 
time  of  the  decease  of  Peter  Elmsley,  be  the  next  of  kin 
of  him  the  said  Peter  Elmsley.*^    A  question  was  raised 
whether  Alexander  was  excluded  or  included ;  and  it  was 
held  that  he  was  included.     And  Sir  John  Leach,  in 
giving  judgment  in  that  case,  uses  this  language :  ''In 
cases  of  this  nature,  the  inquiry  necessarily  is  whether 
the  next  of  kin  who  are  to  take  upon  the  failure  of  a 
particular  gift  to  one  for  life  with  remainder  over,  are 
the  next  of  kin  of  the  testator  or  settlor  living  at  his 
death,  or  the  next  of  kin  of  the  testator  or  settlor  living 
at  the  death  of  the  tenant  of  the  particular  estate.     If 
the  persons  who  are  to  answer  that  description,  are  to 
be  the  next  of  kin  at  the  death  of  the  testator  or  settlor, 
and  the  tenant  of  the  particular  estate  be  then  living 
and  be  himself  one  of  the  next  of  kin  at  thai  period,  he 
cannot  be  excluded  from  the  benefit  which  is  annexed 
to  that  character.     If  the  next  of  kin  who  are  to  take 
upon  failure  of  the  gift  to  the  particular  legatee  or  do- 
nee, are  meant  to  be  the  next  of  kin  living  at  the  death 
of  the  legatee  or  donee,  it  is  plain  that  such  legatee  or 
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tlonee  could  not  be  intended  to  be  included  under  that 
description."  That  is  perfectly  true :  if,  by  the  terms  in 
which  the  description  is  couched,  the  persons  who  are  to 
answer  the  description  are  to  be  the  next  of  kin  at  the 
death  of  the  testator  or  settlor,  those  very  next  of  kin 
must  take :  and  so  with  respect  to  the  second  propo- 
sition. 
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But  what,  I  apprehend,  is  really  the  rule,  is  that  the. 
persons  who  are  designated  by  any  description,  musti 
be  the  persons  who  answer  that  description  according  to| 
the  legal  sense  of  those  words,  unless,  on  the  face  of  the; 
instrument,  you  find  that  the  testator  himself  has  put. 
a  construction  on  those  words,  and  shown  that  he  does 
not  mean  them  to  be  used  in  their  natural,  ordinary  and- 
legal  sense.  That  I  apprehend  to  be  the  rule ;  and  I 
find,  in  this  case,  nothing  whatever  to  control  or  confine 
the  efifect  of  the  words :  ''  the  nearest  of  kin  of  me," 
except  the  mere  surmise  which  arises  from  the  circum- 
stance that  the  testator  had,  before,  in  some  sort  or 
other,  made  a  bequest  to  his  daughter.  That  is  the 
only  circumstance :  and  my  opinion  is  that,  upon  this 
will  there  is  not  enough  to  show  that,  by  the  terms : 
''  the  nearest  of  kin  of  me,"  the  testator  did  not  mean 
those  who  should  be  his  nearest  of  kin  at  the  time  of 
his  death. 


Considering  the  obvious  inaccuracy  in  the  language 
of  this  will  from  the  beginning  to  the  end  of  it,  it  seems 
to  be  quite  impossible  to  construe  it  safely,  unless  you 
adhere  to  the  literal  meaning  of  the  words  in  every  case 
where  the  testator  has  not  himself  put  a  construction  on 
those  very  words.  I  pointed  out  that,  in  the  very  first 
clause,  he  gives  a  general  direction  for  the  conversion 

u  u  4 
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into  money  of  all  his  effects ;  but,  when  you  come  to  the 
latter  part  of  the  will,  you  find  that  the  testator  intended 
to  put  a  restriction  on  that  general  direction,  and  that 
he  did  not  mean  all  his  effects  to  be  converted.  But 
I  find  nothing  whatever  which  authorizes  me  to  put 
a  restricted  or  limited  construction  on  the  words  which 
describe  the  nearest  of  his  kin:  and,  therefore,  my 
opinion  is  that  the  present  Plaintiff  is  not  entitled  to 
any  portion  of  the  residue. 


With  respect  to  the  accumulations  arising  from  the 
interest  of  that  moiety  of  the  residue  which  the  Plaintiff 
tlaims,  I  observe  that  the  will  is  silent  as  to  them ;  and^ 
therefore,  the  daughter  was  entitled  to  two^thiids  of 
them,  and  the  widow  was  entitled  to  the  other  thirds 
tinder  the  Statute  of  Distributions;  and  she  became 
entitled  to  the  other  two^thirds  as  representing  her 
daughter;  so  that  eventually  she  was  entitled  to  the 
%hole;  as  the  decree  in  Vrquhart  Vk  Liggett^  declares^ 
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ZULUETA  V.  ARDOUIN--^  1843: 

14th  Dec. 

iiXCEPTIONS  to  the  answer  for  insufficiency  hav-        Practice 

ing  been  allowed,  the  Plainti£f  obtained  an  order  to      Exceptiom, 

bmend  and  for  the  Defendant  to  answer  the  amend-   ^       *T     ; 

-  ,  •  mi     Tx  i.     1         -A"*  order  for 

roents  and  exceptions  at  the  same  time.    The  Defendant  getting  down 

then  excepted  to  the  Jfas^cr's  report,  and  obtained  an  exceptiops  to  a 
order  for  setting  down  the  exceptions  for  argument.  ciency^n*an" 
After  that  order  had  been  obtained,  the  Plaintiff  served  answer,  if 
his  order;  and  afterwards,  but  on  the  same  day,  the  'f^'^ after, 
Defendant's  order  was  served.  same  day  as 

an  order  to 

Mr.  Wakefield,  Mr.  Bethell  and  Mr.  Rogers,  for  the  ^fe^^'^'! [^"^ 

Plaintiff,  now  moved  that  the  exceptions  to  the  report  answer  the 

might  be  taken  off  the  file,  and  that  the  order  for  set-  a™fndment8 

^  and  exceptions 

ting  them  down,  might  be  discharged  for  irregularity,  together,  is  ir- 

They  cited  Farquharson  v.  Balfour  (a).  r^Iar. 

Mr.  Stuart  and  Mr.  Giffard,  for  the  Defendant,  con-      '^'^^  *  /  ^<  ^24 
tended  that  the  order  for  setting  down  the  exceptions, 
took  efifect  from  the  earliest  hour  of  the  day  on  which 
it  was  served;   and  cited    Whitehouse  v.  Hickman (fi), 
and  Ibboteon  v.  Booth  (c). 

The  Vice-Chancellor  : 
This  case  is  precisely  like  Farquharson  v.  Balfour, 

The  practice  of  the  Court  sometimes  allows  a  race  to 
be  run,  in  which  the  quickest  always  wins.    As  the 


(a)  Jacob's  Rep.  587.  (b)  1  Sim.  &  Stu.  102. 

(c)  Ibid.  p.  103,  note^ 
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Defendant  did  not  serve  his  order  for  setting  down  the 
exceptions  before  the  Plaintiff  had  served  his  order,  the 
exceptions  go  for  nothing.  The  maxim:  **  qui  prior 
esi  in  tempore,  poiiwr  est  injure,^^  applies*. 

Motion  granted. 

♦  See  1  PhiHips's  Uep,  368. 


1843: 

13th  Dec. 

and 

1844: 
2d  May. 

^ V ' 

jlffidatit. 
Practice, 
Motion, 

The  Plaintiff's 
title  to  the  relief 
prayed,  de- 
pended upon 
A*  ^whose  ad- 
ministrator 
he  was)  having 
survived  B. 

The  answer  stated  that  the  Defendant  did  not  know  and  could  not 
set  forth,  whether  A.  did  survive  B.  or  whether  A.  was  living  or 
dead.  The  Plaintiff^  in  support  of  a  motion  for  a  receiver  and  for 
payment  into  Court  of  money  in  the  Defendant's  hands,  produced 
an* affidavit  to  prove  that  A,  died  after  B,^  and  to  prove  ako  a 
letter  alleged  to  have  been  written  by  the  Defendant  to  the 
Plaintiff's  solicitor,  and  to  contain  an  admission  of  the  fact.  The 
answer  denied  that  the  Defendant  wrote  the  letter,  but  added  that 
It  might  have  been  written  by  some  person  in  the  habit  of  being 
about  him. — Held  that  the  affidavit  was  not  admissible. 


EDWARDS  AND  WIFE  v.  JONES  AND  / 
WIFE. 

1  HE  Plaintiff  Margaret  Edwards  and  the  Defendant 
Ellen  Jones,  were,  respectively,  the  personal  representa- 
tives of  Howell  Powell  and  John  Owen.  The  bill 
alleged  that  Owen  died,  intestate,  in  1835,  leaving 
Howell  Powell,  his  nephew,  and  the  Defendant  EUen 
Jones,  his  niece,  bis  sole  next  of  kin :  that,  at  Owens 
death,  Powell  was  residing  at  iVetc  York  in  America, 
in  consequence  of  which  letters  of  administration  to 
Owen's  estate,  were  granted  to  Ellen  Jones :  that  Powell 
died  on  the  12th  of  December  1839,  and  that  Margaret 


Practice, — Production  of  documents,--  Motion, 

A  Defendant,  in  his  answer,  admitted  the  possession  of  docu- 
ments relating  to  the  matters  in  the  bill,  except  the  question 
whether  A.  survived  B, :  which  was  the  question  upon  which  the 
Plaintiff^s  title  depended.-— Held  that  he  was  not  entitled  to  have 
the  documents  produced*  >^  ^    /.  J^C/S^  <<97. 
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Edwards,  as  his  personal  representative,  was  entitled  to 
a  moiety  of  OweiCs  residuary  personal  estate. 

The  Defendants  Pierce  Jones  and  Ellen  his  wife,  in 
their  answer,  said  that  Owen  left  Mrs.  Jones  his  next 
of  kin  him  surviving,  and  that  he  did  not  leave  any 
other  next  of  kin :  "  unless  his  nephew,  Howell  Powell, 
was  living  at  the  time  of  his  decease:  but  whether  or  not 
the  said  John  Otoen  did  leave  the  said  Howell  Powell 
one  of  his  next  of  kin  him  surviving,  these  Defendants 
do  not  know  and  can  not  set  forth  as  to  their  belief  or 
otherwise,  inasmuch  as  they  do  not  know  and  can  not  set 
forth,  as  to  their  belief  or  otherwise,  whether  or  not  the 
said  H.  Powell  was  living  at  the  time  of  the  death  of  the 
said  John  Owen,  or  whether  or  not  he  is  now  living ; 
but,  if  the  said  H.  Powell  was  then  living,  this  Defen- 
dant Ellen  Jones  and  the  said  H,  Powell  were  the  only 
next  of  kin  of  the  said  John  Owen  at  the  time  of  his 
decease ;  and,  if  the  said  H.  Powell  is  now  living,  this 
Defendant  Ellen  Jones  and  the  said  H.  Powell  are  now 
the  only  next  of  kin  of  the  said  John  Owen.**  The 
Defendants  further  said  that  they  were  unable  to  set 
forth  whether  letters  of  administration  to  H  PowelTs 
estate,  had  been  granted  to  Mrs.  Edwards ;  and  that 
they  had,  in  their  possession,  the  documents  mentioned 
in  the  third  schedule  to  their  answer,  which  they  prayed 
might  be  taken  as  part  thereof;  and  they  admitted  that 
those  documents  related  to  the  matters  in  the  bill,  ex^ 
cept  the  question  of  H.  PowelVs  death. 
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and  1844. 

^ ^ * 

Edwards 
Jones. 


llie  Plaintiffs  then  amended  their  bill  by  inserting 
in  it  a  letter  of  the  27th  of  August  1841,  written  by  their 
solicitor  Mr.  Roberts^  to  the  Defendants,  and  apply* 
ing  for  an  account  of  Owen*^  estate  :  and  the  amended 
bill  charged  that,  in  answer  to  that  letter,  the  Defen* 
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1843  dant,  Pierce  Jona,  wrote  a  letter  to  Mr.  Roberts,  dated 

and  1844.  ^g  3jg|.  ^f  August   1841,   which   commenced   thus: 

g  "  '^^^^  '®  ^^  inform  you  that  I  had  a  letter,  on  the  same 

^^  subject,  about  two  years  before  Howell  PotrelFs  death, 

J0NB8.  by  his  son-in-law." 

The  Defendants,  in  their  answer  to  the  amended  bill, 
said  that  they  were  of  very  advanced  age ;  that  neither 
of  them  had  any  recollection  of  having  received  the 
alleged  or  any  other  letter,  from  Roberts ;  and  that,  at 
the  time  when  that  letter  was  stated  to  have  been  an* 
swered,  P.  Jones  was  nearly  blind  :  and  he  and  his 
wife  denied,  according  to  the  best  of  their  recollection 
and  belief,  that  P.  Jones  ever  wrote  such  a  letter  as  in 
the  bill  stated,  or  any  other  letter,  to  Roberts.  They 
said,  however,  that  such  a  letter  might  have  been  writ- 
ten and  sent  by  some  person  who  was  in  the  habit  of 
being  about  them :  but  they  denied  that,  either  at  the 
date  of  that  letter  or  at  any  other  time,  they  knew  or 
had  any  reason  to  believe  or  suspect  that  Powell  sur- 
vived Ovoen  and  was  then  dead,  or  that  they  had  ever 
received  any  such  letter  as  was  referred  to  in  their 
alleged  answer  to  Roberts.  They  added  that  the  docu- 
ments admitted,  by  their  answer  to  the  original  bill,  to 
be  in  their  possession,  related,  but  that  no  other  docu- 
ments in  their  possession,  related  to  Owen^s  estate; 
and  that  such  documents  did,  in  the  manner  appearing 
in  the  original  and  amended  bill  and  in  their  answer  to 
the  original  bill  and  the  schedules  thereto  and  in  their 
answer  to  the  amended  bill,  exclusively  relate  to  or 
evidence  their  title  ;  unless  the  PlaihtifTs  should  prove 
that  Powell  survived  Owen,  and  that  Mrs.  Edwards 
was  his  personal  representative;  and  that,  unless  the 
Plaintiffs  should  prove  those  facts,  the  documents  in 
their  possession,  would  not  relate  to  property  or  matters 
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to  which  the  Plaintiffs  and  Defendants  had  a  common  1 843 

title.  and  1844. 


Edwards- 

V* 


A  motion  was  now  made»  on  behalf  of  the  Plaintiffs^ 
for  payment,  into  Court,  of  a  sum  of  money  belonging  Jones 
to  Owen'^  estate  and  admitted  by  the  Defendants  to  be 
in  their  hands;  for  the  production  of  the  documents 
mentioned  in  the  schedule,  and  for  a  receiver  of  Owen's 
estate. 

Mr.  Bethell  and  Mr.  JUnBhaw^  in  support  of  the 
motion,  produced  an  aflSdavit  made  by  the  Plaintiff  O, 
Edwards  and  by  Roberts  and  his  clerk,  in  which  Edr^ 
wards  verified  the  signature  of  the  clerk  to  a  hospital  at 
New  York,  to  a  certificate  that  Powell  died,  in  the  hos* 
pital,  on  the  12th  of  December  1839;  and  in  which 
Roberts  and  his  clerk  proved  the  writing  and  sending 
of  the  letter  of  the  27th  of  August  1841,  and  the  re- 
ceipt of  the  answer,  and  that  it  was  in  Pierce  Jones's 
handwriting. 

Mr.  Stuart  and  Mr.  Craig,  for  the  Defendants,  ob- 
jected to  the  affidavit  being  read,  on  the  ground  that 
the  object  of  it  was  to  prove  a  fact,  namely,  the  death 
of  Powell,  which  was  neither  admitted  nor  denied  by 
the  answer.  They  cited  CasteUain  ▼.  Blumenthal  (a), 
and  Dubless  v.  Flint  (6). 

Mr.  Bethell  and  Mr.  RensAaw,  in  answer  to  the  objec- 
tion, said  that  CasteUain  v.  Blumenthal  decided  nothing 
more  than  that,  if  a  Plaintiff  was  showing  cause  against 
dissolving  the  common  injunction  on  merits  confessed  in 
the  answer,  he  must  find  the  merits  in  the  answer ;  that 

{a)  Ante,  Vol,  XII.  p.  47,        (Jb)  4  Myl.  &  Cr.  502. 
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and  1844. 

* y ' 

Edwards 

V. 

Jones* 


Lord  TjQngdale^  however,  had  expressed  an  opinion,  ia 
Ord  V.  White  (c),  that,  even  in  that  case,  affidavits  were 
admissible  to  prove  allegations  in  the  bill  which  the 
answer  neither  admitted  nor  denied:  and  they  cited 
Morgan  v.  Goade(d);  Farrtr  v.  Hutchinson  (e) ;  Jef^ 
ferys  v.  SMth(f);  Jddis  v.  Campbell  (g);  Barrett  v. 
TkkeU(h). 

The  Vice-chancellor  decided  that  the  affidavit  was  not 
admissible  to  prove  the  death  of  H.  Powell. 


sd  May.  The  motion  was  not  mentioned  again  until  this  day, 

when 

Mr.  Bet  hell  and  Mr.  Renshaw  proposed  to  read  the 
affidavit  to  prove  Roherts*s  letter  to  the  Defendants 
and  the  answer  to  it;  the  latter  of  which,  they  said, 
contained  a  statement  which  went  very  far  to  prove  that 
Powell  survived  Owen.  They  added  that  a  Plaintiff 
was  always  at  liberty  to  prove,  by  affidavit,  documents 
which  the  answer  neither  denied  nor  admitted;  and 
that,  under  the  43d  General  Order  of  August  1841, 
exhibits  might  be  proved,  by  affidavit,  even  at  the  hear- 
ing of  a  cause. — [The  Vice-Chancellor :  The  question  is 
whether  the  43d  Order  authorizes  a  document  to  be 
proved  by  affidavit,  in  any  stage  of  a  cause  except 
the  hearing.] — Neither  the  answer  to  Roberts*B  letter, 
nor  the  fact  which  it  tends  to  prove,  is  positively  denied 
by  the  answer ;  and  the  Defendants  admit  that  it  may 
have  been  written  by  some  person  in  the  habit  of  being 


(,c)  3  Beav.  357* 

(d)  3  Mer.  10. 

le)  3  YouD.  ic  Coll.  69a. 


(/)  1  Jac.  &  Walk.  298. 
(g)  1  Beav.  958. 
(A)  Jac.  Rep.  159. 
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about  them;  therefore  it  may  have  been  written  by  1843 

some  person,  by  their  authority.    Jefferys  ¥•  Smith  \       and  1844. 
Ord  y.   White;  Barrett  y.  TickeU\  and   Hodgson  v. 
Dfaii(i). 

The  Vice-Chancbllor  : 
I  entertain  a  very  clear  opinion  upon  the  present 
question :  and,  if  the  discussion  had  terminated  when 
the  motion  was  first  brought  before  me^  I  should  have 
expressed  the  same  opinion  upon  it  as  I  now  do,  and 
that  is,  that  I  am  not  authorized,  by  the  practice  of  the 
Court,  to  admit  the  affidavit. 

The  bill  is  filed  by  persons  claiming  under  Howell 
Powell,  whom  they  represent  to  have  been  one  of  the 
two  next  of  kin  of  John  Owen,  the  intestate  in  the  cause, 
and  to  have  been  entitled,  as  such,  to  a  moiety  of  the 
intestate's  residuary  personal  estate.  To  that  bill  an 
answer  is  put  in,  in  which  the  title  of  the  Plaintiffs  is 
not  admitted,  or,  at  the  utmost,  is  admitted  hypothe- 
tically  only,  that  is»  provided  the  allegations  in  the  bill 
with  respect  to  the  title  of  the  Plaintiffs,  are  true.  Then 
the  Plaintiffs  amend  their  bill,  and  an  answer  is  put 
in  to  the  amended  bill,  which  leaves  it  uncertain  whether 
a  particular  letter  was  ever  written  or  not,  and»  if  it  was 
written,  whether  it  was  written  under  such  circumstances 
as  to  make  it  binding  on  the  Defendants  :  for,  in  my 
opinion,  the  statement  that  it  might  have  been  written 
by  some  person  in  the  habit  of  being  about  the  Defen- 
dants, does  not  amount  to  an  admission  that  it  was 
written  by  some  person  authorized  by  the  Defendants. 
And  my  notion  is  that,  on  an  interlocutory  application 
like  the  present,  where  the  subject  of  the  application  is 

(1)  2  Sim.  &  Stu.  sai. 
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1843 
and  1844. 

EOWABDS 

V, 


not  an  injunction  to  restrain  waste,  the  Plaintiff  can  not 
make  bis  title  better  than  he  finds  it  on  the  answer. 

I  am,  therefore^  of  opinion  that  the  affidavit  can  not 
be  admitted  in  support  of  the  motion,  so  far  as  it  asks 
either  for  payment,  into  Court,  of  the  sum  admitted  by 
the  Defendants  to  be  in  their  hands*  or  for  the  appouit- 
ment  of  a  receiver.  But  I  will  hear  anything  that  can 
be  said  in  support  of  that  part  of  the  motion  which  re* 
lates  to  the  production  of  documents. 

Mr.  Bethell  and  Mr.  RauhaWf  then  said  that,  where  a 
Defendant  submitted  to  answer,  and  admitted  that  he 
had  documents  in  his  possession  relating  to  the  matters 
contained  in  the  bill,  the  documents  were  part  of  the 
discovery  which  he  had  submitted  to  give ;  and,  conse- 
quently, the  Plaintiff  was  entitled  to  have  them  pro^ 
duced  for  his  inspection :  that,  if  the  Plaintiffs  in  this 
case,  had  amended  their  bill  and  required  the  Defen- 
dants to  set  forth  the  contents  of  the  documents,  word 
for  word,  the  Defendants  could  not  have  refused  so  to 
do.  They  cited  Hardman  v.  EUames{k)\  2SfUr  v. 
Drayton  (J) ;  Smith  v.  The  Duke  of  Beaufort  (m),  and 
Wigrom  on  Discovery,  p.  210. 

The  Vice-Chancellor  : 

It  is  perfectly  plain,  in  such  a  case  as  this,  where 
a  party  sues  as  representing  one  of  the  next  of  kin  of  an 
intestate  and  his  title  is  not  admitted  by  the  Defendant, 
that  he  is  not  entitled  to  a  production  of  the  documents 
which  the  Defendant  merely  admits  to  be  in  his  posses- 
sion and  to  relate  to  the  afiairs  of  the  intestate. 


(Jc)  a  Myl.  &  Keen,  732.  (/)  a  Sim.  &  Stu.  309. 

(tw)  1  Hare,  507. 
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This  case  is  not  at  all  like  Uardman  v.  Ellames ;  for, 
in  that  case,  the  Defendant  referred  to  the  documents 
as  substantiating  the  statements  in  bis  answer. 

In  the  passage  which  Mr.  Bethell  read  from  Vice- 
chancellor  Wigram^s  work  on  Discovery,  the  learned 
author  seems  to  me  to  take  it  for  granted  that  the  party 
had  a  title :  unless  that  is  so,  I  cannot  accede  to  the 
proposition  there  stated  *. 


1843 
and  1844. 

Edwards 

V. 

J0NB8. 


Motion  refused  with  costs. 


•  See  I*  Phillips's  Rep.  501. 


COHAM  V.  COHAM.^' 

A  PETITION  presented  in  Uiis  cause,  in  the  name  of 
an  infant,  for  a  reference  to  the  Master  to  approve  of  a 
guardian,  was  opposed  on  the  ground  that  the  infant, 
who  was  fifteen  years  of  age  and  tenant  for  life  of 
real  estate  under  his  father's  will,  had,  by  deed,  ap- 
pointed a  gentleman  named  Bas$ett,  his  maternal  uncle, 
to  be  his  guardian. 

Mr.  Bethell  and  Mr.  Nichols,  in  support  of  the  peti- 
tion, said  that  an  infant  had  no  power  to  appoint  his 
own  guardian,  unless  he  was  seised  of  socage  lands  by 
descent.  Ex  parte  Wathins  (a) ;  Quadring  v.  Downs  {b) ; 
Curtis  V.  Rippon  (c). 


1843: 
2  2d  Dec. 

Infant. 
Guardian, 

The  Court  will 
refer  it  to  the 
Master  to  ap- 
prove of  a 
guardian  for  an 
infant,  notwith* 
standing  the 
infant;  being 
fourteen  years 
of  age  and  en- 
titled to  real 
estate,  has,  by 
deed,  appointed 
a  guardian  for 
himself. 


(a)  s  Ves,  470.  (4)  3  Mod.  Rep.  177. 

(c)  4  Madd.  463. 
Vol.  XIII.  X  X 
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i843>  Mr.  Folktt  supported  the  petition  oa  behalf  of  the 

infant's  paternal  relations. 


COHAM 
CoHAM 


Mr.  Stuart  and  Mr.  Wilkock,  for  Mr.  Bassett^  said 
that,  where  an  infant  of  the  age  of  fourteen  was  entided 
to  real  estate,  he  was  entitled,  by  law,  to  nominate  his 
guardian.  Co.  Litt.  78  b,  and  Hargrave*s  note  (16), 
88  b ;  and  Chambers  on  Infancy,  616. 

The  Vice-chancellor  said  that  no  imputation  was  cast 
upon  the  character  of  Mr.  Bassett,  either  by  the  petition 
or  by  the  affidavits  in  support  of  it ;  but  that  it  appeared 
that  some  animosity  existed  between  the  in&nt's  re- 
lations on  his  father's  side  and  his  relations  on  his 
mother's  side,  in  consequence  of  which  the  petition  had 
been  presented ;  and  that,  as  the  parties  could  not  agree 
amongst  themselves,  he  considered  it  to  be  a  matter  of 
course  to  direct  a  reference,  to  the  Master,  to  approve 
of  a  guardian. 

His  Honor  added  that  he  had  referred  to  the  entry 
of  Curtis  V.  Rippon,  in  Reg.  Lib.  A.  1819,  fo.  222, 
from  which  it  might  be  collected  that  the  infant,  in 
that  case,  was  entitled  to  real  estate :  and  he  made  an 
order  according  to  the  prayer  of  the  petition. 
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ST,  VICTOR  V.  DEVEREUX*.>  1844: 

18th  Jan. 

AT^TTttr^                 ,.      .     ,                 n  1     *           .     .      ftnd  8th  Feb. 
FUND  was  standing  in  the  name  of  the  Acconntant-     s^ ,, * 

general  to  the  credit  of  a  cause  intituled :  **  The  Com^       Practice, 
missioners  of  Charitable   Donations  and  Bequests  in  -^"J^  ***  Court. 
Ireland  v.  Devereux.'*   The  Plaintiff  in  the  present  case,         moneu 
who  was  not  a  party  to  that  cause,  sought,  by  his  bill,      into  Court. 
to  establish  an  equity  on  the  fund,  adversely  both  to  j^  Court    '11 
the  Plaintiffs  and  the  Defendants  in  that  cause;  and  not  order  money 
he  now  moved,  before  any  answer  had  been  put  in  to  into  Court  if  the 
his  bill,  that  the  fund  might  be  transferred  to  the  credit  applying  is  at 
of  both  the  causes.  all  doubtful. 

Neither  will  it 
Mr.  Cooper,  Mr.  Lee  and  Mr.  Wilson,  for  the  mo-  ^^^^  ^""^ 
tion,  read  affidavits  in  support  of  the  claim  which  the  credit  of  a  cause 
Plaintiff  sought  to  establish  by  his  bill,  and  said  that  between  J.  and 
the   Plaintiff  was  not  asking  that  money  which  was  f^^'jo  the*" 
in  the  pockets  of  Defendants^  might   be    paid  into  joint  credit  of 
Court;  but  that  money,  which  was  already  in  Court,  that  and  of 
might  be  transferred  from  the  credit  of  the  cause  in  j^  which  it  is  * 
which  it  had  been  paid  in,  to  the  credit  of  that  and  claimed  by  C. 
another  cause  in  which  a  separate  and  distinct  claim  ?  !Jf"rf     '2 
was  made  to  it;  and  which  was  so  intricate  that  it  b.;  unless  C. 
could  not  be  properly  determined  before  the  cause  was  has  a  perfectly 
heard;   and,  therefore,  the  Court  would  protect  the  ^^^^^ 
fund  in  the  meantime. 

Mr.  Wakefield,  Mr.  Bethell,  Mr.  Willcock,  Mr.  Faher 
and  Mr.  Beavan  appeared  to  oppose  the  motion ;  but 

The  Vicb-Chancellob,  without  hearing  them, 
said : 
The  question  is  whether  it  is  the  practice  of  this 

•  Ex  relatione. 
X  X  2 


642 


CASES    IN    CHANCERY. 


1844. 

• y ' 

St.  Victor 
Dbvbreux. 


Court,  before  answer,  before  the  title  of  the  Plaintiff  is 
admitted,  and  where,  as  the  counsel  in  support  of  the 
application  have  admitted,  the  question  is  too  difficult  to 
be  decided  on  motion,  to  interfere  and  say  that  a  fund  in 
a  given  position,  shall  be  displaced,  merely  because  a 
case  has  been  brought  forward  which  may  or  may  not  be 
decided  in  the  applicant's  favour. 


The  rule  is  that  a  party  asking  that  money  may  be 
ordered  into  Court,  should  have,  not  a  doubtful,  but  a 
clear  case.  I  have  discussed  the  point  with  Lord  Ct^- 
tenham ;  and  his  Lordship  agreed  with  me  that  applica- 
tions of  such  a  nature  ought  not  to  be  granted,  unless 
the  party  applying  has  a  clear  right. 

In  the  case  now  before  me,  affidavits  have  been  filed 
in  support  of  the  Plaintiff's  title,  but  no  answer  has  been 
put  in  ;  and  it  has  been  admitted  that  the  claim  made 
by  the  Plaintiff  is  too  intricate  to  be  decided  on  motion : 
and,  under  those  circumstances,  I  am  of  opinion  that 
the  rule  of  the  Court  must  prevail :  and^  therefore, 
without  giving  any  opinion  on  the  merits  of  the  Plain- 
tiff's case,  I  refuse  his  motion  with  costs  (a). 


(a)  See  Richardson  v.  TJu:  Bank  of  EnglawL,  4  Myl.  & 
Cr.  165. 


^^^S^^'J^/^^f. 
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BERESFORD  v.  THE  ARCHBISHOP  OF 
ARMAGH. 

Under  the  win  of  JoAh  Lord  Delaval,  the  late  Mar- 
chioness of  Waterford,  his  grand-daughter,  was  tenant 
for  life,  for  her  separate  use,  of  an  estate  called  the  Ford- 
castle  estate,  in  remainder  expectant  on  the  decease  of 
Lady  Delaval,  her  mother.  During  Lady  DelavaVs  lil'e- 
timcy  the  rents  of  the  estate  were  received  by  a  gentle- 


1844: 

17th  and  soth 

January. 

Husband  and 

IVife. 

Separate 

propetiy. 

Acgmeicence. 


man  named  Carr^  as  her  agent ;  and,  on  her  death,  which  became  entitled 
took  place  in  1822,  the  Marquis  and  Marchioness  of  to  an  estate  for 
IVaterfard  appointed  the  same  gentleman  to  receive  the  ^  "^Sdw  her 
rents  as  their  agent.    From  that  time  until  the  Marquis's  grandfather's 
death,  Carr,  by  the  direction  of  the  Marquis,  paid  the  ^'jl*.  *°^  **^® 
rents,  not  to  Drummond  4r  Co.  who  were  his  bankers,  ^and  joined  in 
but  to  Hoare  Sf  Co.,  who  were  the  bankers  of  the  Mar-  appointing  a 
chioness's  family ;  and  they  placed  the  same  to  the  credit  P®"^"^"  ^' 
of  the  Marquis.    The  sums  so  paid  during  the  Mar-  as  their  agent  / 
quis's  lifetime,  amounted,  in  the  whole,  to  80,000/. :  and  ^^^^9  by  the 
the  Marquis,  at  different  times,  drew  cheques  on  Hoare  action  paid" 
Sf  Co.  for  sums  amounting  to  19,000/.,  which  he  ap-  them  to  an  ac- 
plied  to  keep  down  the  interest  of  incumbrances  on  the  u^"u-^  opened 
Fordcastle  estate*,  to  pay  for  the  furniture  at  Ford-  H.  Sf  Co,^  the 
^  _,      «•        ...        -  bankers  of  his 

*  The  Marquis  himself  was  entitled  to  the  interest  of  wife's  family, 
53,000/.  and  to  an  annuity  of  499/.  part  of  tlie  charges  on  and  he  drew 
the  estate,  out  of  which  1,000/.  a  year  was  payable  to  the  cheques  on  //. 

Marchioness  under  her  marriage  settlement.  *  ^^*  ^^^  """?* 

°  some  of  which 

be  applied  for  his  own  purposes,  and  the  rest  to  keep  down  the 
interest  of  incumbrances  on  the  estate.  At  the  husband's  death, 
a  large  balance  remained  in  the  hands  of  H.  Sf  Co.,  which  they 
transferred  to  the  account  of  his  executors ;  and  his  wife,  who  was 
his  sole  executrix,  drew  on  H.  Sf  Co.  in  that  character,  and  died 
about  ten  months  after  her  husband.  ^U eld  that  the  balance  be- 
longed not  10  her,  but  to  her  husband's  estate. 


'^^'^/^  ^V 
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1844.         castle  which  he  purchased  after  Lady  DelavaFs  death, 

and  to  discharge  debts  due  from  him  to  his  physician, 

XRE8F0RD     g^jiicitor  and  other  persons.    The  Marquis  died  in  July 

j^'^  1826 :  and  the  Marchioness  was  his  sole  acting  execu- 

Arcubishopop  ^"'*    ^^^^  his  death,  Hoare  8f  Co.  transferred  1 1,000/., 

Armagh.       the  balance  of  the  30,000/.  remaining  in  their  hands, 

from  the  Marquis's  account  to  an  account  intituled: 

"The  Executors  of  the  late  Marquis  of  Waterfordi** 

but  it  did  not  appear  whether  they  made  that  transfer 

of  their  own  accord,  or  by  the  direction  of  the  Mar- 

chioness.    The  Marchioness,  however,  as  the  executrix 

of  the  Marquis,  drew  several  cheques,  on  Hoare  4r  Co.^ 

.  which  were  paid  out  of  the  balance,  partly  on  account 

of  the  interest  of  the  sums  charged  on  the  Fordcastle 

estate,  and  partly  on  account  of  the  Marquis's  funeral 

expenses. 

The  Marchioness  died  in  June  1827. 

After  her  death,  the  suit  was  instituted  for  the  ad- 
ministration of  the  Marquis's  estate.  One  question  in 
the  cause  was  whether  the  balance  in  the  hands  of 
Hoare  Sf  Co.  at  the  death^  of  the  Marquis,  belonged  to 
the  Marchioness,  or  formed  part  of  the  Marquis's  estate. 

The  decree  at  the  hearing  directed  the  Master  to 
inquire  and  state  what  was  the  annual  amount  of  the 
rents  of  the  Fordcastle  estate  from  Lady  DelavaFs  death 
until  the  death  of  the  Marquis,  and  when  and  by  whom 
and  by  whose  authority  the  same  were  received  and 
paid,  and  what  charges  were  payable  thereout;  and 
whether  there  was  any  agreement  or  consent,  by  the 
Marchioness,  with  any  person  and  whom,  as  to  the 
receipt,  payment  or  application  of  the  surplus  rents; 
and  the  Master  was  directed  to  state  all  the  circum- 
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stances  as  to  the  receipt,  payment  and   application  1843. 

thereof. 


The  Master  reported  that  no  direct  evidence  had  been 

laid  before  him  of  any  agreement  having  been  entered    . 

,      .  .         1      i_    njr       Archbishop  Of 

into  or  of  any  consent  havmg  been  given,  by  the  Mar-       Armagh. 

chioness,  as  to  the  receipt,  payment  or  application  of 
the  surplus  rents :  but,  as  it  appeared,  from  the  evidence 
before  him,  that  the  Marquis  was  permitted  to  deal  with 
the  cash  standing  to  his  account  from  time  to  time  at 
Hoare*s  bank,  as  if  the  same  belonged  to  him,  without 
any  interference  by  the  Marchioness  or  any  person  on 
her  behalf;  and  as  it  further  appeared  that,  after  the 
Marquis's  death,  the  Marchioness,  as  his  executrix, 
treated  the  balance  remaining  at  Hoare's  to  his  account, 
as  part  of  his  personal  estate,  the  Master  conceived  it 
to  be  but  reasonable  lo  infer  (particularly  as  there  was 
no  satisfactory  evidence  to  the  contrary)  that  the  Mar« 
chioness  had  privately  agreed  with  or  given  her  con- 
sent to  the  Marquis,  that  the  monies  arisen  from  the 
rents  of  the  Fordcastle  estate  which  from  time  to  time 
should  be  placed  to  his  account  with  Hoare  Sf  Co,  should 
be  applied,  by  him,  as  if  the  same  were  his  own  proper 
monies :  and  the  Master^  therefore,  found  that  there  was 
an  agreement  or  consent,  by  the  Marchioness  with  the 
Marquis,  that  the  surplus  of  the  rents  should  be  applied 
by  him  for  his  own  use  and  benefit. 

Lady  Ingestrie,  who  was  the  Marchioness's  personal 
representative,  excepted  to  the  report,  alleging  that  the 
Master  ought  not  to  have  inferred  that  the  Marchioness 
made  such  agreement  or  gave  such  consent  as  was 
mentioned  in  the  report,  but  ought  to  have  found  that 
the  surplus  rents  were  part  of  the  Marchioness's  estate. 

The  Solicitor-general^  Mr.  Lowndes  and  Mr.  Elmsky 
XX  4 
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1843.  in  support  of  the  exception,  said  that  the  property  in 
question  was  not  pin-money,  with  respect  to  which 
acquiescence  on  the  part  of  the  wife,  in  the  nonpayment 

J!''  of  it  by  her  husband,  was  sufficient  to  discharge  the 

Archbishop  OF  '^'^sband;  but  the  property  in  dispute  was  the  wife's 
Armagh.  separate  property,  which  she  derived,  not  from  her  hus- 
band, but  from  her  own  relations ;  and,  that  being  the 
case,  mere  acquiescence  on  her  part,  was  not  sufficient 
to  entitle  her  husband  to  it,  but  there  roust  be  evidence 
of  her  having  done  some  act  amounting  to  a  gift  of  it 
to  her  husband.  Pawlet  v.  Delaval(a);  Milnts  v* 
Iiusk{b);  Smith  v.  Lord  Camelford  (c) ;  Powell  v. 
Hanhey  (rf) ;  AUomey-general  v.  Pamther  (e). 

In  Lord  Digby  v.  Howard  (/)  the  property  in  dispute 
was  not  the  separate  property  of  the  Duchess  of  Nor- 
folk^ but  her  pin-money:  your  Honors  however,  held 
that  the  estate  of  her  husband  was  accountable  for  the 
arrears  of  it  It  is  true  that  the  House  of  Lords  re- 
versed your  Honoris  decree ;  but  the  judgment  of  their 
Lordships  turned  entirely  on  the  property  being  pin- 
money  and  pin-money  only(^^). 

The  evidence  in  this  case  not  only  does  not  prove  that 
any  gift  of  the  rents  was  made  by  the  Marchioness  to 
the  Marquis,  but  it  proves  the  contrary :  for,  if  there 
had  been  any  gift  made  of  them;  the  Marquis  would 
have  directed  Carr  to  pay  them,  not  to  the  bankers  of 
his  wife's  family,  but  to  Dritmmond^  Co,  who  were  his 
own  bankers  and  on  whom  he  invariably  drew  for  his 
general  purposes.    The  transfer  of  the  balance,  after 

(a)  2  Vez.  663.  {e)  4  Bro.  C.  C.  409. 

(b)  8  Ves.  Jun.  488.  (/)  Ante,  Vol.  IV.  p.  588, 

(c)  Ibid.  ChjS.  Qr)  8  Bligh,  N.  S.  224. 
((/)  2  P.  W.  8-2. 
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Lord  WaterforJFs  death,  from  his  account  to  the  account  1843. 

of  his  executorsy  was  the  act,  not  of  Lady  Waterfardp 
but  of  Hoare  6^  Co. :  and  the  cheques  which  she  drew 
on  them  were  for  the  purpose  of  paying  the  interest  of  ,^^^ 

the  sums  charged  on  the  Fordcasik  estate.  If  any  of  Aechbibhop  of 
those  cheques  were  given  to  pay  Lord  WatetfonTB  debts,  Armagh. 
Lady  Waterford  did  not  draw  them  until  after  she  had 
exhausted  the  balance  at  Drummond^% ;  and  then,  having 
no  other  fund  to  resort  to,  she  had  recourse  to  the 
balance  at  Hoare*s.  Surely,  the  fact  of  her  having  drawn 
on  Hoares  under  those  circumstances,  can  not  be  con- 
sidered as  evidence  that  she  had  given  the  rents  to  her 
husband.  All  that  she  intended  by  so  doing,  was  to 
make  a  loan  of  a  portion  of  her  own  property,  to  her 
husband's  estate. 

We  submit  that  the  whole  of  the  evidence  in  this 
case,  shows  nothing  more  than  that  Lady  fVaterfordf 
having  a  landed  estate  which  was  very  heavily  incum- 
bered, wished  (as  it  was  very  natural  for  her  to  do)  to 
relieve  herself  from  a  duty  for  which  she  was  not  quali- 
fied, and  to  leave  the  application  of  the  rents  and  the 
general  management  of  the  estate  to  her  husband. 

Mr.  Stuart  and  Mr.  Bruce,  and  Mr.  James  Russell 
and  Mr.  Vans! t tart  Neale,  in  support  of  the 
report : 

It  has  been  said  that  property  settled  on  a  married 
woman  for  her  separate  use,  continues  her  property, 
unless  there  is  evidence  of  her  having  made  an  actual 
gift  of  it  to  her  husband.  But  we  assert  the  law  to  be 
that,  if  a  wife  sees  her  husband  receive  her  separate 
property  and  does  not  make  any  claim  to  it  during  his 
lifetime,  a  gift  of  it  will  be  presumed  ;  that  is,  her  ac- 
quiescence in  the  receipt  of  it  by  her  husband,  amounts 
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1843.         to  a  gift  by  her.    Besides,  there  is  evidence  in  this  case 
that  Lady  WaUrfard  did  make  an  actual  gift  of  her 
separate  property,  to  Lord  Waierford :  for  she  joined 
^'  in  directing  Carr  to  pay  the  rents  to  which  she  was  en- 

Archbishopov  ^^'^f  ^  Hoare  Sf  Co.,  to  the  separate  account  of  Lord 
Armaou.  Waterford:  the  consequence  of  which  was  that  she 
renounced  her  right  to  the  rents,  and  they  were  placed 
at  his  absolute,  uncontrolled  disposal.  After  Lord  Water- 
ford's  death,  the  balance  of  the  rents  was  transferred  to 
the  account  of  his  executors.  Whether  that  act  was 
done  by  her  direction  or  not,  is  immaterial;  for  she 
suffered  the  balance  to  remain  to  that  account,  and 
she  dealt  with  it  as  part  of  her  husband's  assets.  In 
addition  to  that,  it  appears,  from  the  evidence  before 
the  Magter,  that  she  paid,  to  Hoare  ^  Co.  the  sum  of 
616  2. ;  which  had  nothing  to  do  with  the  rents  of  the 
Fordcastk  estate,  but  which  she  had  received  in  respect 
of  the  dividends  of  a  sum  of  stock,  the  property  of  her 
late  husband.  Whistler  v.  Newman  (A) ;  Dalbiac  v.  Da/- 
biac  (i);  Squire  v.  Dean  (A)  ;  lUdout  v.  I»ewi$  (/);  and 
the  observations  made  by  the  Vice-ChanceUor  on  Powell 
V.  Hankey  and  Smith  v.  Lord  Camelford,  in  his  judg- 
ment in  Digby  v.  Howard  (m). 

The  Solicitor-general,  in  reply,  commented  on  Lord 
Waterford  having  left,  at  his  death,  so  large  a  balance  as 
11,0002.  in  the  hands  of  Hoare  S^  Co.,  when  he  had  a 
balance  of  000  /.  only  in  the  hands  of  his  own  bankers ; 
and  on  Lady  Waterford  having  joined  with  him  in 
signing  an  authority  to  Carr,  to  distrain  on  one  of  the 
tenants  of  the  Fordcastk  estate  whose  rent  was  in  arrear ; 


(h)  4  Vcs.  lag.  (/)  1  Atk.  269. 

(i)  16  Ves.  116.  (m)  iln/c,  Vol.IV.pp.  601 

{k)  4  Bro.  C.  C.  3^6.  &  t;o3. 
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and  he  referred  to  Parker  v.  Brooke  (»),  and  2  Roper  1843. 

on  Husb.  and  Wife.  220  &  221.  '         "        ' 

Beresford 

The  Vice-Chancellor  :  v. 

I  do  not  feel  any  difficulty  on  the  point :  because  it   . 

,     •'   ,         .         ^  .  . ,  -         Archbishop  of 

seems  to  me  that  there  is  sufficient  evidence  of  an       Armagh 

actual  agreement,  by   Lady  Waterford^  that  her  hus- 

bund  should  have  the  complete  and  absolute  dominion 

over  all  the  rents  of  the  Fordcastle  estate  to  which 

she  was  entitled. 

Under  the  will  of  Ix>rd  Delaval,  she  was  tenant  for 
life,  for  her  separate  use,  of  the  surplus  rents  after 
keeping  down  the  interest  of  the  incumbrances :  and 
the  efiect  of  the  transaction  which  took  place  at  the 
time  when  she  married  Lord  Beresford,  was  that  she 
herself  was  the  owner  of  1,000/.  a  year  payable  out  of 
the  interest  of  the  incumbrances :  so  that,  at  the  time 
when  her  life-estate  came  into  possession,  she  was 
the  beneficial  owner  of  the  Fordcastle  estate,  to  the 
amount  of  1,000/.  a  year  more  than  she  would  have 
been  if  that  transaction  had  not  taken  place. 

Having  regard  to  the  evidence  on  which  the  Master^s 
report  is  grounded,  it  is  manifest  that  Lady  Waterford 
did  mean  that  Lord  Waterford  should  have  the  absolute 
dominion  over  all  the  rents  of  the  estate ;  and,  in  point 
of  fact,  he  had  the  absolute  dominion  over  them ;  and 
there  was  nothing  like  a  restitution  by  him  to  her,  or  a 
payment  by  him  to  her,  which  at  all  derogated  from 
that  absolute  dominion. 

It  was  said  that  all  the  payments  which  he  made, 
were  merely  for  keeping  down  the  interest  of  the  in- 
cumbrances.    But  that  is  not  strictly  accurate.    For 

(»)  9  Ves.  583. 


Thb 

Archbishop  Of 

Armagh. 
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1843.  instance,  the  sum  of  3,061  /.  was  paid  for  the  furniture 
^  *'  '  sold  to  him  but  not  to  her.  It  was  his  fiuniture ;  and 
Bbresford  though,  as  between  husband  and  wife,  it  might  have 
V.  been  immaterial  who  became  the  purchaser;  he  was 

the  purchaser  in  fact,  and  the  money  was  paid  by  him. 
Then  there  was  a  further  sum  of  1,072/.  7  s.,  a  con- 
siderable portion  of  which  was  paid  for  the  personal 
expenses  and  debts  of  the  Marquis.  In  addition  to 
which  it  is  quite  clear  that  no  payment  was  made  to 
the  Marehioness,  during  her  husband's  lifetime;  and 
it  is  indisputable  that  that  could  not  have  taken  place 
without  her  knowledge.  So  that  there  was  an  acqui- 
escence by  her,  during  the  whole  of  her  husband's  life* 
time,  in  the  consequences  of  that  very  act  which  took 
place  immediately  after  her  mother's  death ;  and  the 
fund  remained,  completely,  under  the  dominion  of  the 
Marquis  down  to  the  day  of  his  death.  Anything  that 
took  place  afterwards  cannot  affect  the  case.  It  was  said, 
indeed,  that  the  Marchioness  claimed  the  balance  which 
remained  at  Hoare\ :  but  she  sustained  the  character 
of  the  sole  proving  executrix  of  her  husband's  will ;  and 
nothing  that  she  did  in  the  way  of  claim,  after  the  Mar- 
quis's death,  could  affect  the  case ;  the  question  being 
whether,  at  the  death  of  the  Marquis,  the  fund  was  not 
bis. 

With  reference  to  an  observation  which  the  Solicitor^ 
ffeneral  m^ide,  namely,  that  it  was  extraordinary  that 
there  should  be  so  large  a  balance  standing  to  the 
Marquis's  account  at  Hoare\  at  his  deadi,  I  must  say, 
that  it  does  not  appear  to  me  to  be  at  all  extraordinary: 
for  it  is  not  by  any  means  unusual  for  noblemen  and 
great  landed  proprietors  to  keep  large  balances  at  their 
banker's  to  answer  any  sudden  emergencies  that  may 
arise.     Besides,  there  is  a  passage  in  one  of  the  affida- 
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vita  mentioned  in  the  report,  which  accounts  for  the  1843. 

magnitude  of  the  balance.    I  allude  to  the  affidavit  of     '^        - 
Mr.  G'Meara,  an  Irish  gentleman,  who  states  that  he     BbRM'ord 
was  the  agent  of  the  Marquis  in  respect  of  his  estates  _^* 

in  Ireland,  and  lived  in  habits  of  great  intimacy  with  Archbishop  of 
him :  that,  on  two  or  three  occasions,  the  Marquis,  in  Armagh. 
conversation  with  the  deponent,  adverted  to  his  English 
property,  and  expressed  his  anxiety  to  comply  with  the 
Marchioness's  wish  that  the  proceeds  of  the  Fordcasile 
estate,  should  be  allowed  to  accumulate  for  the  benefit 
of  his  younger  children.  Now  that  wish  shows  that  the 
Marchioness  had  no  intention  of  claiming  the  balance 
as  belonging  to  herself.  And  the  Marquis,  very  pro- 
bably, intended  to  reserve  it  for  the  purpose  of  aug- 
menting the  fortunes  of  his  younger  children,  without 
making  any  investment  of  it  in  the  names  of  trustees, 
which  would  have  deprived  him  of  the  dominion  which 
he  had  over  it  as  a  floating  balance.  In  my  opinion, 
however,  the  fact  that  he  had  so  large  a  balance 
under  his  control,  is  no  evidence  whatever  that  he 
acknowledged  any  right  in  it  as  belonging  to  his  wife. 
The  consequence  is  that  the  exception  must  be  over^ 
ruled. 


« 
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iJth*Jan.  INDERWICK  v.  INDERWICK.   , 

Comtruclion.  1  HE  testatrix  in  this  canse,  after  giying  some  pecuniary 

T   tata^  legacies,  concluded  her  will  in  the  following  tenns : 
eluded  her 
will  as  follows :       "  My  house  in  Trevor-square,  I  give  to  my  brother 

Trevor-wuare  •'^*"»  *"*  residuary  legatee  of  my  remaining  property 
I  give  to  my  for  the  benefit  of  his  children  :  **  and  she  appointed  her 
slT'^^  l^atee  ^^^^^  ^^  another  person,  the  executors  of  her  will, 
of  my  remain- 
ing property  for  Mr.  Stuart  and  Mr.  Malhu,  for  the  children,  said, 
his  chi?dren?''  ^^^  under  the  above  bequest,  the  testatrix's  brother 
— Held  Aat  the  was  a  trustee,  of  both  the  house  and  residue,  for  his 

brother  took  the  children, 
residue  as  well 

as  the  house, 

>n  ^^™*tfi>r  his  Mr.  Walker  and  Mr.  Cockerell,  for  the  biother,  said 
that  there  could  be  no  doubt  that  he  took  the  residue 
as  well  as  the  house  ;  but  that  he  took  the  former  for 
his  own  benefit,  and  the  latter,  for  the  benefit  of  his 
children,  that  is,  that  the  bequest  ought  to  be  construed 
as  if  it  had  stood  thus :  ''  My  house  in  Trenor-square  I 
give  to  my  brother  John  (who  is  my  residuary  legatee) 
for  the  benefit  of  his  children : "  that,  by  mentioning 
the  house,  the  testatrix  showed  that  she  intended  to 
make  a  distinction  between  it  and  the  residue. 


childreo. 


Mr.  BetkeU  and  Mr.  Briggs,  for  the  testatrix's  next  of 
kin,  contended  that  the  bequest  on  which  the  question 
arose,  was  unintelligible  with  respect  to  its  subject  as 
well  as  its  objects,  and  that,  therefore,  it  was  void  for 
uncertainty. 
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The  Vicb-Cbancellor  : 

The  testatrix  has  expressed  herself,  very  lacoDicallyy 
throughout  her  will.  But  it  seems  to  me  that  she  has 
constructed  the  final  sentence  of  it,  so  as  to  make  her 
brother  John  a  trustee,  of  both  the  house  and  residue, 
for  his  children. 

As  she  speaks  of  her  brother  as  her  residuary  legatee, 
it  is  manifest  that  he  is  legatee  of  the  re^due. 


Ma 


1844. 
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CROFT  V.  WATERTON  AND  OTHERS.  /  1844: 

WATERTON  v.  CROFT  AND  OTHERS.  aad  January. 

JAMES  and  Thomas  Croft  were  parties  to  the  above- 
mentioned  suits  as  creditors  of  Ann  Waterton  deceased, 
and  also  as  representing  her  by  virtue  of  letters  of 
administration  ad  litem,  obtained  by  them  on  the  death 
of  Edward  Birmingham,  to  whom  general  letters  of 
administration  of  her  estate,  had  been  granted. 

Mr.  Stuart  and  Mr.  Fleming,  for  Charles  Waterton, 
one  of  the  Defendants,  objected,  at  the  hearing,  that, 
on  account  of  the  limited  nature  of  the  letters  of  ad- 
ministration granted  to  the  Messrs.  Croft,  the  Court 
ought  not  to  decree  and,  indeed,  could  not  decree  au 
account  and  administration  of  the  general  assets  of 
Ann  Waterton.    They  cited  Ciough  v.  Dixon  (a). 

The  Vicb-Chancellor  : 
I  do  not  see  how  the  defect  occasioned  by  the  death 

(0)  Ante,  Vol.  X.  p.  564. 


Administration 
ad  Utem. 
Pleading. 
Parties. 

The  Court  will 
not  decree  a 
general  account 
and  administra- 
tion of  assets, 
in  a  suit  in 
which  the 
deceased  is 
represented  by 
an  administrator 
ad  litem  merely. 


Croft 
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1844.  of  the  general  administrator,  is  supplied.    If  there  is  to 

be  an  administration  of  the  deceased's  general  personal 
estate,  can  the  suit  proceed  without  having  a  general 
Waterton      administrator  before  the  Court? 

Mr.  Bethell  and  Mr.  Bagshawe,  for  the  Messrs. 
Croft: 

Letters  of  administration  ad  litem,  are,  commonly, 
granted  where  the  suit  relates  to  part  only  of  the  de- 
ceased's estate ;  but,  by  the  letters  of  administration 
which  have  been  granted  to  the  Messrs.  Crqfi,  autho- 
rity is  given  to  them  to  the  full  extent  of  the  adminis^ 
tration  of  Ann  Watertofi's  estate ;  for  they  were  granted 
to  them  for  the  purpose  to  become  and  be  made  parties 
to  the  suit,  and  to  attend,  supply,  substantiate  and 
confirm  the  proceedings  already  had,  or  that  should  or 
might  be  thereafter  had  in  the  suit  or  in  any  other 
cause  or  suit  which  might  be,  or  might  have  been  com- 
menced, in  this  or  any  other  Court,  between  the  parties 
to  the  suit  or  any  other  parties,  touching  or  concerning 
the  matters  at  issue  in  the  suit,  and  until  a  final  decree 
should  be  made  therein  and  the  decree  carried  into  exe- 
cution and  the  execution  thereof  fully  completed.  So 
that  the  dimensions  of  the  suit  and  of  the  letters  of 
administration,  are  precisely  the  same. 

This  case  is  distinguishable  from  Cloughv.  Dixon; 
for,  in  that  case,  the  limited  letters  of  administration 
were  granted,  not  of  the  estate  of  Ann  Dixon,  the  ori- 
ginal  intestate,  but  of  the  estate  of  T.  R*  Dixon,  who 
had  been  one  of  her  administrators ;  and,  consequently, 
the  limited  administrator  did  not  at  all  represent  Ann 
Dixon,  and  could  render  no  account,  whatever,  of  her 
assets,  which  it  was  the  principal  object  of  the  suit  to 
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obtain.  In  th^  present  case,  the  letters  of  administra- 
tion obtained  by  the  Messrs.  Croft ^  are  letters  of  admi- 
nistration of  the  estate  of  Ann  Waterton,  the  original 
deceased  party ;  and  they  are  granted  for  every  purpose 
sought  to  be  obtained  in  the  suit. 


Mr.  Lloyd f  Mr.  Cooke ^ 
appeared  for  other  parties. 


Mr.  Bacon  and  Mr.  Rolt 
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CaoFT 

V. 

Watbrtok. 


The  Vice-Chancellor  : 

In  my  opinion,  the  objection  founded  on  the  limited 
nature  of  the  letters  of  administration  which  have  been 
granted  to  the  Messrs.  Croft,  must  be  allowed :  for  if, 
at  any  future  period,  general  letters  of  administration 
to  Ann  Waterton,  are  taken  out,  the  person  to  whom 

they  are  granted,  will  not  be  bound  by  any  of  the  pro-  ^'^  tt.  ^  ^"^^^^^^  sy\ 
ceedings  in  this  suit.  Now  one  of  the  objects  which 
the  Messrs.  Croft  seek  to  obtain,  is  to  have  certain  pro- 
perty which  is  in  the  possession  of  Robert  Waterton,  one 
of  the  Defendants  in  the  first  suit  and  the  Plaintiff  in 
the  second  suit,  accounted  for  and  applied  as  part  of  the 
assets  of  Ann  Waterton.  Robert  Waterton,  however, 
contends,  as  I  understand,  that  that  property  does  not 
form  part  of  the  assets  of  Ann  Waterton,  but  belongs  to 
himself:  and,  if  I  should  so  decide  and  the  general 
administrator  should  be  dissatisfied  with  my  decision, 
there  would  be  nothing  to  prevent  him  from  instituting 
a  new  suit  for  the  purpose  of  having  the  question 
determined  a  second  time.  On  the  other  hand,  if 
I  were  to  hold  that  the  property  formed  part  of  the 
assets  of  Attn  Waterton,  and  were  to  direct  an  account 
to  be  taken  of  it,  the  general  administrator  might,  if  he 
pleased,  file  a  new  bill  for  the  purpose  of  having  the 
account  taken  over  again. 
Vol.  XIII.  Y  Y 
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1 844.  J^of  these  reasons  I  think  that  the  causes  now  before 

' ^  me,  are  defective;  and  I  shall  order  them  to  stand 

Croft  Qy^^^  ^j^jj  liberty  to  the  Plaintiffs  to  add  parties  as 

..,     ^'  they  may  be  advised. 
Watertok. 


AN 

INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ACCOUNT. 

See  Maintenance,  2. 

ACKNOWLEDGMENT  OF 
TITLE. 

L  mortgaged  an  estate  to  B.  for 
1,000  jean.  B.  died,  having  be- 
queathed the  mortgage  to  his 
widow.  She  also  died;  and,  in 
1 822,  her  personal  representatives 
entered  into  and  continued  in  pos- 
session of  the  estate  until  1838, 
when  they  sold  and  assigned  the 
mortgage  to  C.  who  entered  and 
continued  in  possession  until  1843, 
when  A.*s  heir  filed  a  bill  to  re- 
deem, on  the  gpx)und  that  the  deed 
of  assignment  recited  the  mortgage 
and  conveyed  the  term  to  C,  sub- 
ject, expressly,  to  the  equity  of 
redemption  of  A.  or  his  legal  re- 
presentatives. Held  that  the  deed 
was  not  such  an  acknowledg^nent 
of  the  mortgagor's  title  as  to  make 
the  estate  redeemable.  [Lucas  v. 
Dennison]       -----     534 

ACQUIESCENCE. 
See  Husband  and  Wifk. 

ADEMPTION. 

Sec  Conversion. 


ADMINISTRATION. 

1.  A.  the  executor  of  B.  dealt  with 
canal  shares  (which  had  belonged 
to  B.)  as  his  own  property,  and 
ultimately  bequeathed  them,  speci- 
fically, to  C. ;  and  he  gave  certain 
other  chattels,  which  always  had 
been  his  own  property,  to  D.,  and 
died  possessed  of  but  very  little 
other  property,  leaving  some  of 
B.'s  debts  unpaid,  and  a  balance 
due  from  him  in  respect  of  his 
receipts  and  payments  on  account 
of  B.'s  estate.  At  his  death,  the 
canal  shares  remained  standing  in 
B.'s  name.  Held  that  those  shares 
were  not  exclusively  applicable  to 
pay  B.'s  unsatisfied  debts ;  but 
that  A.'s  general  personal  estate 
must  be  applied  first,  and  that  C. 
and  D.  must  contribute  to  make 
up  the  deficiency  in  proportion  to 
the  value  of  the  articles  bequeathed 
to  them  respectively.  [Ibbetson  v. 
Ibbetson] 544 

2.  The  Court  will  not  decree  a  ge- 
neral account  and  administration 
of  assets,  in  a  suit  in  which  the 
deceased  is  represented  by  an 
administrator  ad  litem  merely. 
[Croft  V.  Watertan]       -     -     653 


See  Assets. 
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AFFIDAVIT.  I 

The  plaiatifTB  title  to  the  relief 
prayed,  depended  upon  A.  (whose 
administrator  he  was)  having  sur- 
vived B.  The  answer  stated  that 
the  defendant  did  not  know  and 
could  not  set  forth,  whether  A.  did 
survive  B.  or  whether  A.  was  living 
or  dead.  The  plaintiff,  in  support 
of  a  motion  for  a  receiver  and  for 
payment  into  Court  of  money  in 
the  defendant's  hands,  produced 
an  affidavit  to  prove  that  A.  died 
after  B.,  and  to  prove  also  a  letter 
alleged  to  have  been  written  by 
the  defendant  to  the  plaintiff's 
solicitor,  and  to  contain  an  ad- 
mission of  the  fact.  The  answer 
denied  that  the  defendant  wrote 
the  letter,  but  added  that  it  might 
have  been  written  by  some  person 
in  the  habit  of  being  about  him. 
Held  that  the  affidavit  was  not 
admiasible.    [Edwards  v.  Jones] 

632 

AGREEMENT. 

A.  being  tenant  for  life  of  an  estate, 
with  remainder  to  his  sons,  suc- 
cessively, in  tail  male,  entered  into 
an  agreement  with  B.,  by  which  it 
was  stipulated  that  A.  should  pro- 
cure an  Act  of  Parliament  to  enable 
him  to  sell  the  estate  to  B. ;  and 
that  B.  should  bear  all  the  expenses 
incident  to  and  consequent  upon 
his  proposal  to  purchase  the  estate, 
together  with  the  expense  of  ob- 
taining the  Act,  of  preparing  the 
abstract  and  showing  a  title  to  the 
estate,  and  of  and  about  making 
and  completing  the  sale  and  con- 
veyance to  him,  together  with  the 
expense  of  the  agreement,  and  all 
other  expenses  whatsoever  of  A., 
in  consequence  of  the  sale^  or 
arising  out  of  or  in  anywise  re- 
lating thereto,  or  to  the  proposal 


of  B.  A.  accordingly  obtained  an 
Act  for  tlie  sale  of  the  estate  to 
B.,  which  directed  the  purchase- 
money  to  be  invested  in  lands  to  be 
settled  to  the  same  uses  as  the 
estate  stood  limited  to.  Held  that 
B.  was  not  bound  to  pay  the  ex- 
penses of  the  investment.  [In  re 
London  Bridge  Acts]  -  -  180 
See  Covenant,  1, 2. — Specific 
Performance. 

ALLOTMENT. 
See  Interest,  I. 

AMENDED  BILL. 
See  Demurrer. 

AMENDMENT. 

An  order  to  amend  as  the  plain tiffii 
may  be  advised,  does  not  authorize 
the  names  of  co-plaintiffs  to  be 
struck  out     [Sloggett  v.  Collins] 

456 

ANNUITY. 

The  grantor  of  an  annuity  had  admit- 
ted, in  his  answer  to  a  bill  in  Chan- 
cery* that  the  annuity  was  a  sub- 
sisting charge  on  his  estates,  and 
the  decree  and  proceedings  in  the 
suit  had  treated  the  annuity  as  valid. 
Under  those  circumstances,  the 
grantor's  devisee  was  restrained 
from  proceeding,  at  law,  to  set  aside 
the  annuity  for  want  of  a  memorial. 
[Roberts  Y.Madochs]    -    -    549 

APPEARANCE. 
See  New  Orders,  4,  5. 

APPOINTMENT. 

1.  Testator  gave  7,000/.  stock  to 
trustees,  in  trust  to  pay  the  divi- 
dends to  his  son  for  life,  and,  after 
his  death,  to  pay  the  capital  and 
dividends  to  and  amongst  all  his 
children,  at  such  time  or  times,  age 
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or  ages,  and  in  Buch  proportions, 
manner  and  form,  and  for  such  in- 
tents and  purposes  in  all  respects 
as  the  son  should  appoint ;  and,  in 
default  of  appointment,  to  pay  and 
divide  the  same  unto  and  equally 
amongst  all  the  children  as  they 
should  severally  attain  21,  and,  in 
the  meantime,  to  apply  the  divi- 
dends for  their  maintenance  as  the 
trustees  should  think  fit.  The  son, 
hy  his  will,  directed  that  the  stock 
should  not  be  divided  amongst  his 
children  until  their  mother  s  death, 
and  that  she  should  receive  the 
dividends  during  her  life,  and  ap- 
ply the  samCy  in  the  exercise  of  her 
sound  discretion,  for  the  best  inte- 
rest and  advantage  of  his  children, 
and  that,  on  her  death,  the  capital 
should  be  divided  amongst  the  chil- 
dren in  certain  proportions.  The 
son  left  eleven  children,  some  of 
whom  were  adult.  Held  that  the 
son's  will  was  not  a  good  execution 
of  the  power,  so  far  as  it  directed 
the  dividends  of  the  stock  to  be 

Faid,  to  his  wife,  during  her  life. 
Chester  y.  Chadwick]    -     -     102 

2.  Under  a  marriage  settlement,  the 
husband  and  wife,  having  power  to 
appoint  10,000  /.  amongst  all  their 
younger  children,  but  in  snch 
shares  as  they  should  think  fit,  ap- 
pointed the  whole,  in  different  sums 
and  at  different  times,  to  four  of 
the  younger  children,  to  the  exclu- 
sion of  the  rest.  Held  that  the 
three  first  appointments  were  good, 
and  only  the  last,  void.  [Young 
V.  Lord  IVaterpark]      -      -     202 

3.  A  married  lady,  hating  power,  un- 
der her  settlement,  to  dispose  of 
real  and  personal  property,  to  which 
her  husband  was  entitled  for  his 
life ;  and  her  hnsband  having 
agreed,  subsequently  to  the  mar- 
riage^  that  certain  other  personal 


property  should  be  disposed  of  by 
her  in  such  manner  as  she  thought 
proper,  made  a  will  commencing  as 
follows :  ^M  Ann  B.,  the  wife  of 
W.  B.,  by  the  authority  of  my 
marriage  articles,  do  make  this  my 
last  will  and  testament.  Whereas 
my  husband  is  entitled  to  the  whole 
of  the  rents  and  profits  of  my  es- 
tates, both  real  and  personal,  during 
his  life :  from  and  after  the  decease 
of  myself  and  my  husband,  I  do 
hereby  give  &c."  The  testatrix 
then  proceeded  to  dispose  of  the 
property  comprised  in  her  settle- 
ment: and,  after  appointing  execu- 
tors, she  gave  all  the  rest,  residue^ 
and  remainder  of  lier  property^ 
both  real  and  personal,  to  G.  H. 
Held  that  the  will  was  an  appoint- 
ment of  the  property  comprised  in 
the  post-nuptial  agreement,  as  well 
as  of  that  comprised  in  th«  settle- 
ment.    [Harrington  ▼.  Harringtanl 

318 

4.  A.  had  power  to  appoint  a  fund 
amongst  all  the  children  of  B.  be^ 
gotten  and  to  be  begotten,  and  their 
issue,  and,  in  default  of  appoint- 
ment, the  fund  was  given  to  the 
children  equally.  B.  had  only  six 
children,  all  of  whom  were  living 
when  the  power  was  created.  A. 
directed  by  his  will  that  the  share 
which  every  child  of  B.  begotten  or 
to  be  begotton,  was  entitled  to  in 
default  of  appointment,  should  be 
held  in  trust  for  that  child  for  life, 
and,  after  its  death,  for  its  ehil" 
dren.  Held  that  the  appointment 
was  not  void  for  remoteness.  [Grif- 
fith  V.  PownalJ]   -     ...     393 

5.  Testatrix  having  a  testamentary 
power  of  appointment  in  favour  of 
her  children,  over  certain  sums  of 
stock  standing  in  the  names  of  A. 
and  B.  as  trustees,  gave  and  be- 
queathed, and|  by  virtue  of  every 
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were  his  next  of  kin  at  his  daugh- 
ter's deaths  were  entitled  under  the 
ultimate  trust.  \Minter  y.  Wraith] 

52 

4.  Testator  bequeathed  his  residuary 
estate  to  trustees  in  trust  to  pay 
the  interest  to  his  niece  for  life, 
and  directed,  that,  after  her  death, 
the  trustees  should  pay,  apply, 
transfer  and  dispose  of  the  residue 
amongst  her  children,  equally  to 
he  dirided  hetween  there,  share 
and  share  alike,  to  he  paid  to  sons 
at  21,  and,  to  daughters,  at  that 
age  or  on  their  marriage :  and  he 
empowered  the  trustoes,  after  his 
niece*s  decease  or  in  her  lifetime, 
with  her  consent,  to  raise,  pay 
and  apply,  for  the  preferment  and 
advancement  of  any  of  her  chil- 
•dren,  all  or  any  part  of  their  pre- 
sumptive  portions  under  the  trusts 
aforesaid.  Held  that  there  was  no 
gift  to  the  children  except  in  the 
•direction  to  pay  to  them,  and,  there- 
fore, their  portions  did  not  vest  in 
them  until  such  of  them  as  were 
«ons,  attained  21 ,  and  such  of  them 
as  were  daughters,  either  attained 
that  age  or  married.  [Chevaux  v. 
Aidabie] 71 

5.  Testator  devised  his  estates  to  trus- 
tees, in  trust  to  settle  and  convey 
Jthe  same  to  the  use  of  or  in  trust 
for  G.  R.  (who  had  then  no  issue) 
for  life,  without  impeachment  of 
waste,  with  remainder  to  his  issue 
in  tail  male,  in  strict  settlement. 
Held  that  the  words  *<  in  tail  male  " 
were  descriptive,  not  of  the  issue, 
but  of  the  interest  that  they  were 
to  have :  and  that  the  estates  ought 
to  be  settled  on  G.  R.  for  life,  with- 
out impeachment,  &c.,  with  re- 
mainder to  his  sons,  successively, 
in  toil  male,  with  remainder  to  his 
jdaughters  as  tenants  in  common  in 
tail  inale,  with  cross  remainders  in 


tail  male.     [Trexfor  v.  Trevor] 

108 

6.  Testator  directed  a  settlement  to 
be  made  of  his  estates,  and  a  power 
to  be  inserted  in  it,  enabling  the 
tenant  for  life  to  jointure  any  wife 
or  wives,  at  one  or  several  times, 
to  the  extent  of  one-fifth  part  of 
the  then  ordinary  annual  rental  of 
the  estates.  Held  that  the  settle- 
ment ought  to  authorize  the  tenant 
for  life  to  charge  the  estetes  with 
a  clear  yearly  rent-charge,  not  ex- 
ceeding one  fifth  of  the  yearly  rent 
of  the  estates  payable  at  the  time 
of  creating  the  charge.    [Ihid.] 

7.  Testetor  made  two  wills,  one  of 
his  estetes  in  Sussex,  and  the  other 
of  his  estetes  in  Bedfordshire.  By 
the  latter^  he  devised  those  estetes 
to  trustees,  in  trust  to  settle  them 
on  G.  R.  (who  was  heir  to  the  ba- 
fony  of  D.)for  life,  with  remainder 
to  his  issue  in  tail  male,  in  strict 
settlement :  **  Upon  the  like  con- 
dition to  that  1  have  made  in  my 
will  of  my  Sussex  estetes,  so  far 
as  the  change  of  circumstances  will 
permit,  that  the  said  estetes  shall 
go  over  to  the  party  next  entitled, 
on  the  person  for  the  time  being 
possessed,  becoming  entitled  to  the 
barony  of  D."  Held,  regard  being 
had  to  the  will  of  the  Sussex  es- 
tates, that  the  succession  of  a  child 
or  any  male  issue  of  a  child  of 
G.  R.  to  the  barony,  ought  not  to 
exclude  that  child,  or  his  issue 
male,  from  the  enjoyment  of  the 
Bedfordshire  estetes,  unless  some 
other  child,  or  the  issue  male  of 
some  other  child  of  G.  R.  were  in 
existence,  to  whom  chose  estates 
might  go  ov«r.    [Ibid.] 

8.  Testator  directed  his  estates  to  be 
settled  on  G.  R.  for  lifo;  with  re- 
mainder to  his  issue  in  tail  male, 
in  strict  settlement;  upon  coikUt 
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ftron  that  all  persons  from  time  to 
time  to  come  into  possession  of  the 
estates  should  take  and  use  his  name 
and  arms.  Held  that  the  estates 
ought  to  he  settled  on  O.  R.  for 
life,  with  remainder  to  his  sons 
successively  in  tail  male,  with  re- 
mainder to  his  daughters  as  tenants 
in  common  in  tail  male,  with  cross- 
remainders  in  tail  male :  and  that 
the  proviso  to  he  inserted  in  the 
settlement,  as  to  taking  the  name 
and  arms,  and  for  giving  over  the 
estates  on  default,  ought  to  he  so 
expressed,  as  to  take  away  the  es- 
tates from  the  defaulting  party  and 
his  descendants  only  :  that  is,  if  a 
grandson  of  G.  R.  were  the  de- 
faulting party,  the  consequence 
ought  not  to  extend  to  his  younger 
•brother.     [IbidJ\ 

9.  Testator  bequeathed  his  residue  to 
his  first  cousins,  the  children  of  his 
father's  brother,  of  the  name  of  C. 
The  testator's  father  had  two  bro- 
thers of  the  name  of  C. ;  both  of 
whom  had  left  children.  Held  that 
the  bequest  was  not  void  for  un- 
certainty ;  but  that  the  children  of 
both  the  brothers  were  entitled  to 
share  in  the  residue.  [Hare  v. 
Cartridge] 165 

40.  A.  being  tenant  for  life  of  an  es- 
tate, with  remainder  to  his  sons, 
successively,  in  tail  male,  entered 
into  an  agreement  with  B.,  by 
which  it  was  stipulated  that  A. 
.should  procure  an  Act  of  Parlia- 
ment to  enable  him  to  sell  the  es- 
tate to  B. ;  and  that  B.  should  bear 
all  the  expenses  incident  to  and 
consequent  upon  his  proposal  to 
purchase  the  estate,  together  with 
the  expense  of  obtaining  the  Act, 
4>f  preparing  the  abstract  and  show- 
ing a  title  to  the  estate,  and  of  and 
;about  making  and  completing  the 


sale  and  conveyance  to  him,  toge- 
ther with  the  expense  of  the  agree- 
ment, and  all  other  expenses  what- 
soever of  A.,  in  consequence  of  the 
sale,  or  arising  out  of  or  in  anywise 
relating  thereto,  or  to  the  proposal 
of  B.  A.  accordingly  obtained  an 
Act  fo  the  sale  of  the  estate  to 
B.,  which  directed  the  purchase - 
money  to  be  invested  in  lands  to 
be  settled  to  the  same  uses  as  the 
estate  stood  limited  to.  Held  that 
B.  was  not  bound  to  pay  the  ex- 
penses of  the  investment.  [In  re 
London  Bridge  Acts'^     -     -     180 

11.  By  a  marriage  settlement,  1 ,500/. 
and  2,700/.  stock,  of  which  the 
lady  was  possessed,  were  settled  in 
trust  for  her  separate  use  for  life, 
remainder  in  trust  for  her  intended 
husband  for  life,  and  after  his  death 
as  the  wife  should  appoint  by  will : 
and  the  intended  husband  cove- 
nanted that,  if  the  marriage  should 
take  e£fect,  he  would,  as  oflten  as 
occasion  should  require,  join  with 
his  wife,  in  doing  all  necessary 
acts  for  assigning,  to  the  trustees, 
all  the  property  to  which  his  wife 
should  become  entitled  during  the 
coverture,  upon  the  trusts  declared 
of  the  1,500/.  and  2,700/.  stock. 
At  the  date  of  the  settlement,  the 
wife  had  an  absolute  vested  interest 
in  1,935/.  stock,  expectant  on  her 
father's  death,  but  it  was  not  men- 
tioned in  the  settlement.  During 
the  marriage,  the  husband  became 
bankrupt,  and  then  the  wife's  fa- 
ther died.  Held  that  the  1,935/. 
stock  did  not  belong  to  the  hus- 
band's assignee  as  part  of  his  es- 
tate, but  was  bound  by  his  cove- 
nant, as  being  property  to  which 
the  wife  would  become  entitled 
during  the  coverture.  [Blythe  v. 
Granville  and  Others']  •     -     190 

12.  Where  tlic  tenant  for  life  is  a 
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married  woman,  whoae  husband 
haa  been  convicted  of  felony,  the 
Court  of  Chancery  ia  the  protector 
of  the  aettlement,  though  the  life 
estate  is  not  her  separate  property. 
[/» re  Waineright]  -     -     -     260 

13.  The  discretion  given,  to  the 
Court,  by  the  41st  Order  of  August 
1841,  as  to  the  costs  of  a  cross- 
bill of  discovery,  can  not  be  exer- 
cised before  the  hearing  of  the  ori- 
ginal suit,  although  the  plaintiff 
in  it  dismisses  his  bill  immediately 
after  putting  in  his  answer  to  the 
cross -bill.  [Hkipworth  v.  West- 
Jield] 265 

14.  Testatrix  bequeathed  the  residue 
of  her  funded  property,  in  trust  for 
her  niece  for  life,  and,  after  her 
death,  to  be  equally  divided 
amongst  all  her  children,  whether 
sons  or  daughters,  share  and  share 
alike :  in  case  it  should  happen 
that  there  was  but  one  child  at  the 
niece's  death,  then  to  go  to  that 
one  only  child  :  and  in  case  of  fai- 
lure of  issue,  to  g^  as  the  niece 
should  appoint  by  her  will.  The 
niece  had  eleven  children:  three 
of  whom  died  in  her  lifetime.  Held 
that  all  the  children  took  vested  in« 
terests,  and  as  more  than  one  sur- 
vived their  mother,  there  was  no 
divesting  of  interests.  [Temple- 
man  V.  Warrington]  -     -     -    267 

15.  Testatrix  bequeathed  a  leasehold 
house  and  3,000  /.  stock  to  trustees, 
in  trust  to  permit  her  daughter 
to  receive  the  rents  and  interest 
for  life,  for  her  separate  use  ; 
and,  from  and  immediately  after 
her  daughter's  decease,  she  gave 
the  rents  and  interest  to  the  heirs 
of  the  body  of  her  daughter  law- 
fully begotten :  but,  in  case  her 
daughter  should  happen  to  die 
without  leaving  any  lawful  issue 
living  at  the  time  of  her  decease, 


she  gave  the  house  and  the  stock 
over.  Held  that  the  daughter  took 
the  property  absolutely.  [The  Earl 
of  Verulam  v.  Bathurst      -    374 

16.  Testator  devised  all  his  real  es- 
tates to  trustees ;  as  to  hiu  freehold 
messuage,  farm,  lands  and  heredi- 
ditaments  in  the  county  of  B.,  in 
trust  for  C«  The  testator  had  a 
farm  in  that  county,  consisting  of  a 
messuage,  and  116  acres  of  land, 
of  which  the  messuage  and  the 
greater  part  of  the  land,  were  free- 
hold, and  the  other  parts  leasehold, 
for  long  terms  of  years  at  pepper- 
corn rents;  and  they  were  inter- 
spersed with  and  nndistinguishable 
from  the  freehold  part,  and  had 
been  demised  therewith  as  one 
farm,  at  one,  entire  rent,  and  the 
testator  had  always  treated  and 
dealt  with  them  as  freehold.  Held, 
nevertheless,  that  the  leasehold 
parts  were  not  comprised  in  the 
trust.     [Stone  v.  Greening]      390 

17.  Testator  bequeathed  his  residue 
to  trustees,  in  trust  for  J.  F.  for 
life,  and,  after  her  death,  for  her 
children :  but  in  case  J.  F.  should 
survive  her  mother,  and  die  with- 
out having  had  lawful  issue,  then 
in  trust  for  the  brothers  and  sisters 
of  J.C.  But  in  case  J.  F.  should 
die  in  the  lifetime  of  her  mother 
without  lawful  issue,  then  the  tes- 
tator directed  the  trustees  to  retain, 
out  of  the  residue,  sufficient  to  pro- 
dace  150  /.  a  year,  and  to  pay  the 
annual  produce  to  the  mother  for 
life;  and,  after  her  decease,  he 
gave  the  principal  so  to  be  retained 
to  the  person  or  persons  who  would 
be  entitled  thereto  in  case  J.  F, 
had  survived  her  mother  and  died 
without  lawful  issue,  J.  F.  died 
without  issue  in  her  mother  s  life- 
time. Held  that  the  whole  of  the 
residue,  except  the  fund  for  paying 
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the  annuity,   was   undisposed  of. 
[Ciarke  Y.  Butler]     ...     401 

18.  A  testator  having  three  and  a 
half  per  cents..  East  India  stock, 
Danish  bonds,  and  other  property, 
bequeathed  to  his  wife,  during  her 
widowhood,  the  interest  of  all  the 
money  he  had  or  might  possess  in 
the  funds  or  other  securities: 
"And  I  further  bequeath,  to  my 
wife,  the  interest  of  any  other  pro- 
perty I  do  or  may  possess,  to  be 
enjoyed  by  her  so  long  as  she  re- 
mains single."  Held  that  the  testa- 
tor's widow  was  entitled,  as  against 
the  residuary  legatees,  to  enjoy,  in 
specie^  every  portion  of  her  hus- 
band's property  which  came  within 
the  description  of  money  in  the 
funds  or  other  property,  and,  con- 
sequently, his  three  and  a  half  per 
cents.  East  India  stock  and  Danish 
bonds.     [Oakes  y.  Strachey]    414 

19.  Testator  bequeathed  10,000/.  in 
trust  for  his  son,  J.  L.  J.,  for  life, 
remainder  in  trust  for  the  children 
of  J.  L.  J.,  when  and  as  they  should 
attain  twenty-one,  as  tenants  in 
common,  and,  if  any  of  them  should 
die  before  their  shares  became  pay- 
able, leaving  issue,  their  shares  to 
be  paid  to  their  issue ;  but,  if  any 
of  them  should  die  before  their 
shares  became  payable  leaving  no 
issue,  their  shares  to  be  paid  to  the 
survivors,  at  the  same  time  as  their 
original  shares  should  become  pay- 
able ;  and,  if  J.  L.  J.  should  have 
no  child,  or,  having  such,  they 
should  all  die  under  age  and  with- 
out issue ^  then  the  trust  fund  to 
sink  into  the  residue  ;  which  the 
testator  gave  to  two  of  his  other 
children.  J.  L.  J.  had  four  children, 
all  of  whom  attained  twenty-one. 
One  of  them  died,  in  his  lifetime ^ 
without  jssue.  Held  that "  payable" 
meant  attain  twenty-one,  and  con- 


sequently that  one-fourth  of  the 
fund,  vested  in  the  deceased  child. 
{Jones  V.  Jones]  -     -     -     -     661 

20.  A  testatrix,  in  her  will,  used  the 
following  expression :  '^  Observing 
that  F.  Beales  and  his  family  are 
my  residuary  legatees  for  all  but 
cash  or  monies  so  called."  F. 
Beales  had  nine  children  living  at 
the  date  of  the  will  and  at  the  tes- 
tatrix's death,  and  the  testatrix 
died  possessed  of  a  promissory  note 
payable  to  herself  or  order,  some 
long  annuities,  Columbian  bonds 
and  money  in  her  house  and  at  her 
banker's.  Held  that  by  "  Francis 
Beales  and  his  family,"  the  testa- 
trix meant  Francis  Beales  and  his 
children,  and  that  they  took  the 
note,  annuities  and  bonds,  as  joint- 
tenants,  those  articles  being  neither 
cash  nor  monies  so  called.  [Beales 
y.Crisford] 592 

21.  Testator  directed  one-half  of  the 
interest  of  his  residue  to  be  paid  to 
his  daughter  and  only  child,  and 
the  other  half  to  his  wife,  during 
their  joint  lives ;  and  that,  if  his 
daughter  survived  her  mother  or 
married  and  left  issue,  then  that 
the  whole  of  the  capital  should  be 
paid  to  her,  after  his  wife's  death ; 
but  if  she  died  first,  without  mar- 
rying or  leaving  issue,  then  that 
the  trustees  should  accumulate  the 
interest  of  the  residue  so  far  as  it 
was  not  directed  to  be  paid  to  his 
wife,  and  that,  on  her  death,  one- 
half  of  the  capital  should  be  divided 
amongst  his  nearest  of  kin,  and  the 
other  half,  amongst  his  wife's  near- 
est of  kin.  The  daughter  was  the 
testator's  nearest  of  kin  at  his 
death.  She  died  a  spinster,  before 
her  mother.  At  the  mother's  death 
the  testator's  sister  was  his  nearest 
of  kin.  Held  that  by,  **  my  near- 
est of  kin,"  the  testator  meant  his 
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nearest  of  kin  at  his  oum  death  y 
and  not  at  the  death  of  his  wife  ; 
and,  consequently,  that  the  personal 
representatiTe  of  his  danghter,  and 
not  his  sister,  was  entiUed  to  one 
moiety  of  the  residue.     [  Urqukart 

V.  Urquhart'] 613 

22.  Testatrix  concluded  her  will  as 
follows :  "  My  house  in  Trevor- 
square,  I  g^ye  to  my  brother  as  re- 
siduary legatee  of  my  remaining 
property  for  the  benefit  of  his  chil- 
dren." Held  that  the  brother  took 
the  residue,  as  well  as  the  house, 
in  trust  for  hb  children.  Inder- 
wick  V.  Inderwick]    -    -    -     652 

See  Charity,  2. — Deed. — Exoke- 
RATiOK  OF  Personal  Estate. — 
Interest — Legacv,  2.  4.  6,  7. 
10. — Nearest  of  Blood. — Pa- 
rent AND  Child.— Will,  19. 

CONSTRUCTION  OF  3  &  4 
WILL.  4,  c.  74. 

1.  Where  the  tenant  for  life  is  a  mar- 
ried woman,  whose  husband  has 
been  convicted  of  felony,  the  Court 
of  Chancery  is  the  protector  of  the 
settlement,  though  the  life  estate 
is  not  her  separate  property.  [In 
re  JVaineright]     -     -     -     .     260 

CONSTRUCTION  OF  3  &  4 
VICT.,  c.  55. 

2.  The  Court  is  functus  officio,  when 
it  has  confirmed  the  Master's  re- 
port sanctioning  the  draining  of  a 
settled  estate  under  3  &  4  Vict. 
c.  55.  What  remains  to  he  done 
under  the  Act,  is  to  be  done  by  the 
Master  and  not  by  the  Court.  [Ex 
parte  Mills] 591 

CONSTRUCTION  OF 

5  &  6  W.  4,  c.  76  ;  and  7  W.  4  & 

1  VICT.,  c.  26,  sect.  27. 

5<?e  Debt.— Power,  1. 


CONTEMPT. 


1 .  A  habeas  corpus  issued  td  brhig  up 
the  body  of  a  ward  of  Court  wba 
had  been  taken  in  execution  in  an 
action  by  a  tradesman,  for  neces- 
saries ;  and  the  tradesman  was  or- 
dered to  attend  at  the  bar  of  the 
Court  at  the  same  time.  [Bond 
V.  Roberts] 400 

2.  It  IB  a  breach  of  an  injunction  to 
stay  trial,  to  obtain  an  order  to 
change  the  Tonue  in  the  action. 
[Pariente  v.  Bensusan']  -     -     522 

CONVERSION. 
The  Common  Council  of  London  be- 
ing empowered,  by  a  local  Act  of 
Parliament,  to  take  a  freehold 
house,  belonging  to  A.,  for  the  pur- 
poses of  the  Act,  at  the  expiration 
of  six  months  after  notice  given  of 
their  intention  to  take  the  same, 
served  A.  with  the  required  notice 
in  September  1840.  The  amount 
of  the  purchase-money  was  after- 
wards agreed  upon,  and  an  abstract 
of  A.'s  title  was  sent  to  the  Com- 
mon Council.  In  April  1841,  he 
died,  having  by  his  will,  dated  in 
1837,  devised  his  real  estate  to  B. 
and  his  residuary  personal  estate 
to  C«  Held  that  the  purchase- 
money  (which,  after  A.'s  death, 
was  paid  into  Court,  under  the  Act) 
was  to  be  considered  not  as  part  of 
his  real,  but  as  part  of  his  personal 
estate,  and  that,  all  his  debts  &c. 
having  been  paid,  it  belonged  to 
his  residuary  legatee.     [Ex  parte 

Hawkins] -    569 

See  Revocation,  2. 

CORPORATION. 
See  Debt. 

COSTS. 
1.  If  an  estate  is  devised  to  A.  and 
his  heirs  upon  certain  trusts;  A. 
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oaght  not  demise  the  estate,  but 
ought  to  let  it  descend  to  his  heir. 
If  he  devises  it,  his  assets  ought  to 
bear  the  costs  of  getting  the  legal 
estate  out  of  his  devisee.  [Cooke 
V.  Crawford] 91 

2.  A.  filed  an  original  bill  against  B., 
and  B.  filed  a  cross-bill  against  A. 
and  others.  They  all  moved  that 
B.  might  g^ve  security  for  the  costs 
of  the  cross-suit.  Motion  refused. 
But  leave  was  given  to  the  co-de- 
fendants with  A.y  who  were  not  par- 
ties to  the  original  suit,  to  move 
that  B.  might  g^ve  security  for  the 
costs  of  the  cross-suit.  (Sloggett 
V.  Viant] 187 

3.  A  married  lady  filed  a  bill  against 
her  husband  (who  had  become 
bankrupt)  and  his  assignee,  alleg- 
ing that  a  sum  of  stock  which  had 
fallen  into  possession  after  the 
bankruptcy,  was  subject,  under  the 
circumstances  stated  in  the  bill,  to 
the  trusts  of  her  settlement,  and 
did  not  belong  to  the  assignee. 
The  assignee  submitted  the  ques- 
tion to  the  Court.  The  Court  de- 
cided that  the  fund  was  subject  to 
the  trusts  of  the  settlement ;  and 
refused  to  give  the  assigpnee  his 
costs ;  as  he  ought  to  have  dis- 
claimed.    [Blythe  v.  Oranville] 

190 

4.  In  a  suit  for  administering  a  tes- 
tator's estate,  a  legacy  was  claimed 
by  two  legatees,  adversely  to  each 
other.  Held  that,  as  the  question 
arose  on  the  testator's  will,  the 
costs  must  be  home  by  his  estate, 
and  not  by  the  legacy.  [Wilson 
V.  Squire] 212 

See  CoNDiTiOKS  of  Sale. 

COVENANT. 
1.  A  lease  of  mines  contained  a  co- 
venant that^  if  the  lessor  should, 


at  any  time  before  the  expiration 
or  determination  of  the  lease ^  give 
notice,  in  writing,  to  the  lessee,  of 
his  desire  to  take  all  or  any  part 
of  the  machinery,  stock  in  trade, 
imf^ements  &c.  in  or  about  the 
mines,  then  the  lessee  would,  at 
the  expiration  of  the  lease,  deliver 
the  articles  specified  in  the  notice, 
to  the  lessor,  on  his  paying  the 
value  of  them,  such  value  to  be 
ascertained  in  the  manner  therein 
mentioned.  Held  that  the  covenant 
was  so  injurious  and  oppressive,  to 
the  lessee,  that  the  Court  ought 
not  to  enforce  it,  or  to  grant  an 
injunction  to  prevent  a  breach  of 
it.     [Talbot  V.  Ford]     -  •  -     173 

2.  A.,  an  owner  of  land  in  the  town- 
ship of  S.,  entered  into  articles  of 
agreement  with  B.,  the  lessee  of  a 
neighbouring  colliery,  by  which  he 
agreed  to  grant  to  B.  a  lease  of 
part  of  the  land  for  the  purpose  of 
forming  a  railway  for  the  convey- 
ance of  coal  to  certain  wharfs; 
and  B.,  for  himself,  his  executors, 
administrators  and  assigns,  agreed 
with  A.,  his  heirs  and  assigns,  to 
convey,  upon  the  railway,  all  the 
coal  to  be  gotten  from  the  colliery 
or  from  any  other  lands  or  grounds 
in  the  township,  and  to  pay  to  A., 
his  heirs  and  assigpis,  twopence  for 
every  ton  of  coal  so  conveyed.  B. 
assigned  his  interest  in  the  colliery, 
and  in  the  lands  taken,  under  the 
articles  of  agreement,  for  forming 
the  railway,  together  with  the  use 
of  the  railway,  to  C.  Held  that 
the  agreement  to  convey,  upon  the 
railway,  all  the  coal  &c.,  and  to 
pay  two  pence  per  ton  in  respect 
of  it,  ran  with  the  land,  and,  con- 
sequently, that  the  agreement  was 
binding  on  C.  [Hemingway  v. 
Femandes]      •    -    -    -    -    228 

3.  Equity  will  interfere  in  the  case 
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of  a  breach  of  coTenant,  notwith- 
Btanding  the  covenantee  might  not 
have  recovered  damages  for  it,  at 
law.  [Ellion  V.  Turner]  -  477 
4.  Equity  will  not  relieve  against  a 
breach  of  covenant,  unless  the  pay- 
ment of  money  will  be  an  adequate 
compensation  for  it.  [Ibid.] 
See  Construction,  11. 

COVENANTS  FOR  TITLE. 

1.  Estates  were  devised  to  A.  for 
life,  remainder  to  B.  for  life,  re- 
mainder to  his  sons  successively 
in  tail  male.  A.  and  B.,  during 
the  infancy  of  B.*s  eldest  son,  ob- 
tained an  Act  of  Parliament,  vest- 
ing the  estates  in  trustees  in  trust 
to  sell.  Held  that  A.  and  B.  must 
covenant,  with  the  purchaser,  for 
the  title.  [In  re  London  Bridge 
Acts] 176 

2.  If  settled  estates  are  sold  under  a 
power  to  sell  them  with  the  con- 
sent of  the  tenant  for  life,  he  must 
covenant  for  the  title.    [IbidJ] 

CROSS-CAUSE. 

See  Costs,  2. 

DEBENTURE  CREDITORS. 

The  Deptford  Pier  Company ,  under  the 
powers  of  their  Act  of  Parliament, 
issued  debentures  by  which  they 
mortgaged  their  toHs  to  persons 
who  had  lent  them  money  for  the 
purposes  of  their  undertaking.  Two 
creditors  of  the  company,  who  held 
no  security  on  the  tolls,  recovered 
judgments,  in  actions  against  the 
company  (which  were  undefended), 
for  the  debts  due  to  them.  Where- 
upon the  debenture-creditors  filed 
a  bill  against  them  and  the  com- 
pany, alleging  that  they  themselves 
had  the  first  charge  on  the  lands  of 
the  company,  and  that  the  plaintififs 


in  the  actions,  wh  ocolladed  with 
the  directors  of  the  company,  in- 
tended to  sue  out  elegiU  and  to 
take  possession  of  the  lands  of  the 
company ;  and  praying  for  an  in- 
junction to  restrain  them  from  so 
doing,  and  for  a  receiver  of  the 
tolls.  A  demurrer  to  the  bill,  for 
want  of  equity,  was  allowed. 
[Perkins  v.  Deptford  Pier  Com- 
pany]     277 

DEBT. 

I.  The  corporation  of  Lichfield,  con- 
stituted under  the  Municipal  Cor- 
poration Act,  5&,S  Will.  4,  c.  76, 
borrowed  200/.  of  M.  to  enable 
them  to  pay  L.  their  then  treasurer, 
sums  which  he  had  paid,  to  cre- 
ditors of  the  old  corporation,  and 
gave  M.  their  promissory  note  for 
the  200^.  They  did  not,  how- 
ever, pay  over  that  sum  to  L.,  but 
suffered  him  to  receive  their  then 
accruing  income  in  reduction  of 
what  was  due  to  him,  and  applied 
the  200/.  to  purposes  to  which  the 
income  would  otherwise  have  been 
applicable.  Held  that  the  corpo- 
ration had  no  authority  to  give  the 
promissory  note,  as  it  was  not 
given  to  secure  a  debt  due  prior  to 
the  passing  of  the  5th  &  6th  Will. 
4,  c.  76.  [The  Attorney -General 
V.  The  Corporation  of  Lichfield] 

547 

See  Assets. — Debtor  and 
Creditor. 

DEBTOR  AND  CREDITOR. 

On  a  petition,  by  a  judgment  cre- 
ditor of  a  party  to  a  suit,  who  had 
obtained  a  charging  order  on  a 
fund  in  Court  to  which  the  party 
was  entitled,  the  Court  refused  to 
order  the  fund  to  be  paid,  to  the 


I   N   D    K   X. 


071 


petitioner,  without  the  party's  con- 
sent.    [Whitfield  V.    Pricketi] 

259 

DEED. 

A  marriage  settlement,  after  reciting 
that  it  had  been  agreed  that  a  cot- 
tage &c.  (which  the  husband  held 
for  the  remainder  of  a  term  of 
2,000  years)  should  be  settled  on 
the  husband  for  life,  and,  after  his 
decease,  on  the  wife  for  life,  by 
way  of  jointure,  and,  after  their 
several  deceases,  on  the  issue  of 
the  marriage,  and,  in  default  of 
issue,  on  W.  C.  and  his  heirs,  exe- 
cutors &c.,  assigned  the  cottage 
to  a  trustee,  for  the  remainder  of 
the  term,  in  trust  to  permit  the 
husband  to  receive  the  rents  for  so 
many  years  of  the  term  as  should 
expire  in  his  lifetime,  and,  after 
his  decease,  in  trust  to  permit  the 
wife  to  receive  the  rents  during 
her  natural  life,  and,  after  their 
several  deceases,  to  permit  the 
heirs  of  the  body  of  the  hasband 
begotten  on  the  body  of  the  wife 
to  receive  the  rents,  for  so  many 
years  of  the  term  as  should  expire 
in  the  life  or  lives  of  him,  her  or 
them  respectively,  and,  after  the 
several  deceases  of  the  husband 
and  wife,  and  in  default  of  issue 
of  the  body  of  the  husband  and 
wife  as  before  limited,  to  permit 
W.  C,  his  heirs,  executors  &c., 
to  receive  the  rents  for  all  the  re- 
sidue of  the  term.  Held  that,  under 
the  first  limitatioui  the  term  vested 
in  the  husband  absolutely.  [Bart- 
lettv.  Green]       ....     218 

See  Heir  and  Executor. — Inte- 
rest.— Jurisdiction,  2. 

DEFENDANT. 

On  the  5th  of  December  1839,  an 
Vol.  XIH. 


information  relating  to  a  free^ 
school,  to  which  the  master  and 
usher  were  two  of  the  defendants, 
was  heard,  but  judgment  was  re- 
served. Shortly  afterwards,  the 
master  and  usher  resigned,  and  a 
new  master  and  usher  were  ap- 
pointed. In  November  1 840  judg- 
ment was  pronounced,  but  the 
decree  was  not  drawn  up.  In  March 
following,  an  original  information 
in  the  nature  of  a  supplemental 
one,  was  filed  against  the  new 
master  and  usher,  praying  the  same 
relief  against  them  as  was  prayed 
by  the  former  informacion,  and  as 
the  informant  would  have  been 
entitled  to  against  their  predeces- 
sors. In  May  following,  the  minutes 
of  the  decree  on  the  prior  informa- 
tion, were  finally  settled ;  and  under 
an  order,  to  which  the  new  master 
and  usher  were  not  parties,  the 
decree  was  dated  the  5th  of  De- 
cember 1839.  In  January  1842 
the  new  master  and  usher  put  in 
their  answer,  stating  new  matter, 
in  order  to  show  that  the  relief 
prayed  by  the  information  against 
them,  ought  not  to  be  granted. 
Held  that  they  were  at  liberty  so 
to  do ;  and,  consequently,  that 
their  answer  was  not  impertinent. 
[Attorney-General y.  Foster]  282 
See  Costs,  3. — Pleading,  1,  2. — 
Practice,  2. 

DELIVERY  UP  OF  VOID 

INSTRUMENT. 

See  Jurisdiction,  2. 

DEMURRER. 
The  plaintiff  amended  his  bill,  after 
the  defendant  had  answered  it. 
The  amendments  changed  the  na- 
ture of  the  case.  Held  that  the 
defendant  might  demur  to  the 
amended  bill,  although  he  had  an- 
z  z 
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swered  that  which  was  part  of  the 
formal  groundwork  both  of  the  new 
and  of  the  original  case.  [Cresy 
V.  Beavafi]      -----     354 

See  Jurisdiction,  2. 

DEVISEE  AND  EXECUTOR. 

The  Common  Council  of  London 
being  empowered,  by  a  local  Act 
of  Parliament,  to  take  a  freehold 
house,  belonging  to  A.,  for  the 
purpoBes  of  the  Act,  at  the  expira- 
tion of  BIX  months  after  notice 
given  of  their  intention  to  take  the 
same,  served  A.  with  the  required 
notice  in  September  1840.  The 
amount  of  the  purchase-money 
was  afterwards  agreed  upon,  and 
an  abstract  of  A/s  title  was  sent 
to  the  Common  Council.  In  April 
1841,  he  died,  having  by  his  will, 
dated  in  1837,  devised  his  real 
estate  to  B.  and  his  residuary  per- 
sonal estate  to  C.  Held  that  the 
purchase-money  (which,  after  A.*s 
death,  was  paid  into  Court  under 
the  Act)  was  to  be  considered  not 
as  part  of  his  real,  but  as  part  of 
his  personal  estate,  and  that,  all 
his  debts  &c.  having  been  paid,  it 
belonged  to  his  residuary  legatee. 
[Ex  parte  Hawkins]      -    -     569 

DISCHARGE. 

A.  agreed  that  a  legacy  given  to  his 
wife,  should  be  set  off  against  a 
sum  of  the  same  amount,  which  he 
owed,  to  the  testator,  on  his  pro* 
missory  note ;  and  he  and  his  wife, 
signed  a  receipt  for  the  legacy; 
but  it  did  not  appear  that  the  exe- 
cutors had  delivered  up  the  note  to 
him.  A.,  afterwards,  died,  leaving 
his  wife  surviving.  Held  that  she 
was  entitled  to  be  paid  the  legacy, 
no  release  having  been  given  for  it 


by   her   hasband. 
Andrews]  -    -    ■ 


[Harrison  v. 
-    -    -    595 


DISCOVERY. 

See  Bill  of  Discovery. 

DISMMISSAL. 
See  New  Orders,  7,  8. 

DISSOLUTION  OF  PART- 
NERSHIP. 

The  affairs  of  a  partnership  being 
embarrassed,  and  daily  growing 
worse,  the  Court,  on  motion,  ap- 
pointed a  person  to  sell  the  busi- 
ness and  wind  up  the  affairs  of  the 
partnership.  [Bailey  v.  Ford]  495 
See  Joint- Stock  Companv. 

DOMICILE. 

1.  A  British  subject  went  to  settle  in 
France,  in  1762,  and  afterwards 
purchased  an  estate,  and  became 
naturalised  there.  In  1791  he  left 
France,  and  came  to  England,  in 
consequence  of  the  French  Revo- 
lution, and,  shortly  afterwards,  his 
property  was  confiscated  by  the 
revolutionary  government.  InJa-* 
nuary  1802  he  made  a  will  in  Lon- 
don, by  which  he  left  his  property 
partly  to  a  charity  in  Ireland,  and 
partly  to  individuals  resident  in 
England,  and  appointed  one  of 
those  individuals  his  executor.  In 
April  1802  emigrantB  were  per- 
mitted to  return  to  France,  and, 
soon  afterwards,  he  returned  to  that 
country.  In  1 804,  he  made  a  will, 
in  Paris,  in  which  he  stated  that  he 
was  bora  at  Waterford,  and  had 
come  to  France  to  obtain  restitution 
of  his  estate ;  and,  after  referring 
to  his  former  will  (which  he  had 
mislaid  in  London),  he  recapitu- 
lated,  very   nearly,  its  contents. 


f    N   D    E    X. 


673 


and   concluded  by  exprewly  con- 
firming it.      He  died  in  Paris  in 
1806,   and  his  two  testamentary 
papers  were  proved  both  in  France 
and  in  England.     Under  the  treaty 
of  peace    between  England    and 
France  in  1815»  a  laige  sum  of 
French  stock  was  set  apart  by  the 
then  French  Government,  for  the 
purpose  of  compensating  British 
subjects  whose  property  had  been 
conficated  by  the  rerolutionary  go- 
vernmenty  and  part  of  that  sum  was 
awaided,    by   commissioners    ftp- 
pointed  by  the  British  Government, 
to  the  testator^s  executors,  for  the 
loss  of  the   testator's  property  in 
France.  The  commissioners,  under 
the  powers  of  an  Act  of  Parliament, 
sold  the   stock   so  awarded,   and 
paid  the  proceeds  into  the  Court  of 
Chancery.     Held  that  the  testator 
was   domiciled   in   France  at  his 
death,  and  that  the  fund  in  Court 
was   not  subject  to  legacy  duty. 
[The  Commissioners  of  Charitable 
Donations  and  Bequests  in  Ireland 

V.  Devereux] 14 

2,  A  native  of  Scotland  died  domi- 
ciled in  Demerara,  having  personal 
property  in  Scotland,  and  having 
left  legacies  to  persons  in  that 
country.  Held  that  the  legacies 
were  not  liable  to  legacy  doty. 
[Thompson v.  The  Advocate-Gene- 
rufl . 153 

DRAINING  SETTLED 

ESTATES. 

See  Construction  op  3  &  4  Vict. 

c.  55. 

ELDEST  SON. 
See  Construction,  2. 

EVIDENCE. 

See  CoNSTRUCTiLir,  1. 


EXCEPTIONS. 


An  order  for  setting  down  exceptions 
to  a  report  of  insufficiency  in  an  an- 
swer, if  served  after,  though  on  the 
same  day,  as  an  order  to  amend  and 
for  defendant  to  answer  the  amend- 
ments and  exceptions  together,  is 
irregular.     [Zulueta  v.  Ardouin] 

631 

EXECUTOR. 
If  an  executor  in  India  collects  part 
of  the  assets  there,  and  then  comes 
to  England,  and  has  the  remainder 
remitted  to  him,  by  his  agent,  he  is 
entitled  to  commission  on  that  part 
only  which  he  collected  in  India. 
[Campbell  v.  Campbell]      -     168 
See  Wilful  Neglect  or 
Default. 

EXECUTORY  LIMITATION, 

If  a  limitation  is  made  dependent  on 
the  happening  of  either  of  two 
events,  one  of  which  is  too  remote 
but  the  other  is  not,  it  will  take 
effect  if  the  latter  eveat  happens. 
[Minter  v.  JVraith]    .    -    -    52 

EXECUTORY  WILL. 

See  Construction,  5.  6,   7,  8.— 
Legacy,  9. 

EXONERATION  OF  PER* 
SONAL  ESTATE. 

Testator,  after  giving  an  annuity  to 
his  wife,  devised  his  real  estates  to 
trustees  in  trust  to  pay  the  annuity 
thereout,  and  gave  his  wife  powers 
of  distresB  and  entry  on  his  estates. 
He  then  devised  his  estates  in 
strict  settlement,  subject,  express- 
ly, to  the  annuity  and  to  the  powers 
of  distress  and  entry.  Held  never- 
theless, taking  the  whole  of  the 
will  together,  that  the  teiStator's 
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persona)  estate  was  primarily  liable 
to  pay  the  annuity.  [Roberts  ▼. 
Roberts] 336 

'*  FAMILY." 
See  Will,  18. 

FINES  AND  RECOVERIES. 

Where  the  tenant  for  life  is  a  mar- 
ried woman,  whose  husband  has 
been  convicted  of  felony,  the  Court 
of  Chancery  is  the  protector  of  the 
settlement,  though  the  life  estate 
is  not  her  separate  property.  [In 
re  jrainerightj    -     -     -     -     260 

FOREIGN  CONTRACT. 

A  settlement  was  made  in  Ireland  of 
estates,  some  of  which  were  situate 
there,  and  the  rest  in  England, 
by  which  the  estates  were  limited 
to  trustees  for  a  term  of  years,  for 
raising,  at  a  future  time,  10,000/. 
for  portions ;  and  interest,  5  I,  per 
cent.,  was  to  be  raised,  out  of  the 
rents,  for  the  children's  mainte- 
nance, in  the  meantime;  but  the 
settlement  was  silent  as  to  the  rate 
of  interest  on  the  portions  after 
they  had  become  payable.  Held 
that  the  10,000/.  must  be  raised 
in  Irish  currency;  but  not  with 
Irish  interest  (6  /.  per  cent.),  but 
4/.  per  cent^  according  to  the 
usual  course  of  the  Court.  [  Young 
V.  Lord  Waterpark]      -     -     199 

FUND  IN  COURT. 

The  Court  will  not  order  money  into 
Court  if  the  title  of  the  party  ap- 
plying is  at  all  doubtful.  Neither 
will  it  order  a  fund  standing  to  the 
credit  of  a  cause  between  A.  and 
B.  to  be  transferred  to  the  joint 
credit  of  that  and  of  another  cause, 
in  which  it  is  claimed  by  C.  ad- 


versely to  both  A.  and  B. ;  unless 
C.  has  a  perfectly  clear  title  to  the 
fund.  [St,VictorY,Devereuxl  6AI 
See  Chaugikg  Order. 

FUTURE  PROPERTY  OF  WIFE. 
ee  CoNSTRVCTiow,  11. 

GAMING. 
Securities  g^ven,  by  the  plsinti£F,  to 
prevent  a  prosecution  for  cheating 
at  cards,  decreed  to  be  delivered 
up.  [Osbaldiston  v.  Simpson  and 
Others] 513 

GUARDIAN. 

The  Court  will  refer  it  to  the  Master 
to  approve  of  a  guardian  for  an 
infant,  notwithstanding  the  infant, 
being  14  years  of  age  and  entitled 
to  real  estate,  has,  by  deed,  ap- 
pointed a  guardian  for  himself. 
[Coham  v.  Coham]  -  -  -  639 
See  Infant,  4,  5. 

HARD  BARGAIN. 

See  Covenant,  1. 

HEIR  AND  DEVISEE. 

Testator  devised  all  his  freehold 
estates  to  his  most  dutiful  and 
respectful  nephew  £.  £.  **  upon 
the  trusts  and  for  the  uses  follow- 
ing;"  but  did  not  declare  any  use 
or  trust  except  as  to  one  of  his 
estates.  Held,  from  the  context  of 
the  will  and  a  codicil  thereto,  that 
there  was  no  resulting  trust  is 
favour  of  his  son  and  heir,  as  to 
any  part  of  his  estates.  [Hughes 
V.  Evans] 496 

HEIR  AND  EXECUTOR. 

A.  being  seised  in  fee  of  lands,  under 
which  were  coal,  iron  &G.,  and  the 
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'surface  of  which  was  in  the  occu- 
pation of  a  tenant,  executed  a  deed 
by  which  he  sold  and  disposed  of 
and  granted  and  conveyed  the 
mines  under  the  land,  to  B.,  for 
99  years,  subject  to  the  payment 
to  A.,  his  executors,  administro' 
tors,  and  assigns,  of  7,998  /.,  by 
twelve  yearly  instaiments,  which 
were  secured  by  powers  of  distress 
and  entry  reserved  to  him,  his  exe- 
cutors, administrators,  and  assigns ; 
-and  the  latter  power  provided  that, 
upon  an  entry  being  made,  the 
grant  and  conveyance  and  the 
term  thereby  granted,  and  every- 
thing contained  in  the  deed,  on  the 
part  of  A.,  his  heirs,  executors, 
or  administrators,  should  cease, 
und  that  A.,  his  heirs^  executors 
^c.  should  not  be  accountable  to 
B.  for  any  of  the  instalments  or 
sums  of  money  which  B.  should 
have  then  paid  in  part  of  the  pur- 
chase-money for  the  minerals. 
The  subsequent  part  of  the  deed 
contained  a  covenant  enabling  B., 
at  the  end  of  the  tenant's  tenn,  to 
enter  upon  the  surface  lands  and 
to  hold  them  for  99  years,  under 
the  yearly  rent  of  110/.,  which, 
as  well  as  the  power  of  distress  by 
which  it  was  secured,  was  reserved 
to  A.,  his  heirs  and  assigns.  Held 
that  the  instalments  payable  for 
the  mines  were  not  rent,  and, 
therefore,  not  incident  to  the  re- 
version, but  personal  debts  due 
from  B.  to  A.  [Lord  Hatherton 
v.  Bradburne]     -     -     -     -     599 

^ee  Exoneration  of  Personal 
Estate. 

HUSBAND  AND  WIFE. 

]«  By  articles  entered  into  on  the 
marriage  of  a  female  infant,  she 
and  her  in  leaded  husband  agreed 


to  assign,  on  her  attaining  21,  n 
share  of  her  deceased  grandfather  s 
residuary  estate  to  which  she  was 
entitled  under  the  trusts  of  his  will, 
to  trustees,  in  trust  for  themselves 
and  their  children ;  and,  after  the 
lady  had  attained  21,  a  settlement 
was  made  in  pursuance  of  the 
articles:  but  before  the  settled 
property  was  transferred  to  the 
trustees  of  the  settlement,  the  hus- 
band died.  Held  that  the  wife's 
right  to  the  property  by  survivor- 
ship, was  not  barred.  Ellison  v. 
E/win] 309 

2.  A  married  woman,  having  a  life- 
interest  in  a  fund,  was  living  with 
and  was  maintained  by  her  hus- 
band, but  out  of  her  own  income, 
and  in  a  manner  very  inadequate 
to  it;  and  he  was  in  \ery  em- 
barrassed circumstances,  and  had 
no  means  of  support  except  his 
wife's  income.  The  Court  never- 
theless refused  to  order  a  portion 
of  it  to  be  settled  to  her  separate 
use.     [  Vaughan  v.  Buck]  -     404 

3.  A  married  lady  became  entitled  to 
an  estate  for  her  separate  use, 
under  her  grandfather*s  will,  and 
she  and  her  husband  joined  in 
appointing  a  person  to  receive  the 
rents,  as  their  agent;  who,  by  the 
husband^s  direction,  paid  them  to 
an  account  opened  by  him  with 
H.  &  Co.,  the  bankers  of  his  wife's 
family,  and  he  drew  cheques  on 
H.  &  Co.  for  sums,  some  of  which 
he  applied  for  his  own  purposes, 
and  the  rest  to  keep  down  the 
interest  -of  incumbrances  on  the 
estate.  At  the  husband's  death, 
a  large  balance  remained  in  the 
hands  of  H.  &  Co.,  which  they 
transferred  to  the  account  of  his 
executors  ;  and  his  wife,  who  was 
hfs  sole  executrix,  drew  on  H. 
&    Co.  in  that  character,  and  died 
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about  ten  ninths  after  her  hus- 
band. Held  that  the  balance  be- 
lenged  not  to  her,  but  to  her  hus- 
band's estate.  [Beresford  t.  The 
Archkishap  of  Armagh]  -  643 
See  Construction,  11. — ^Title. 

IMPERTINENCE. 

Before  answer  to  a  bill  for  specific 
performance,  the  plaintiff  obtained 
an  order  of  reference  as  to  title. 
The  defendant,  under  a  threat  of 
attachment,  put  in  his  answer,  in 
which  he  alleg^ed  that  one  of  the 
conditions  of  sale  was  framed  with 
a  fraudulent  intent.  Held  that 
that  allegation  was  not  imper- 
tinent.     [£mery     r.    Pickering] 

583 
See  Detenbant. 

INCUMBRANCES. 

See  Annuity. — Priority  of  In- 
cumbrances. 

INDIAN  EXECUTOR. 

See  Com  Mission. 

INFANT. 

1.  Under  a  will,  an  infant  was  en- 
titled to  maintenance  out  of  the 
income  of  property  which  was  de- 
vised to  him  provided  he  attained 
21  ;  and  100/.  a  year  was  allowed 
by  the  Master  for  that  purpose: 
but  the  income  of  the  property 
M  as  scarcely  sufficient  to  pay  cer- 
tain annuities  and  other  prior 
charges  thereon.  Under  those  cir- 
cumstances it  was  ordered  that  the 
trustees  and  executors  should  be 
at  liberty,  out  of  any  funds  in 
their  hands,  to  pay  the  100/.  a 
year,  and^  if  the  same  should  be 


insufficient,  that  what  the  guar- 
dians should  pay  for  the  in^t's 
maintenance,  should  form  a  charge 
upon  his  interest  in  the  pro|)erty. 
[Fentiman  y.  Fentiman]      -     171 

2.  Two  suits  having  been  instituted 
on  behalf  of  the  same  infant  plain- 
tiffs, it  was  referred,  to  the  Master, 
to  inquire  and  state  whether  the 
bills  were  for  the  same  matters, 
and,  if  so,  which  of  the  suits  it 
would  be  most  for  the  benefit  of 
the  infants  to  prosecute:  but  the 
order  did  not  give  the  Master  li- 
berty to  state  special  circum- 
stances. The  master  reported  that 
the  two  bills  were,  suhstantiaUyt 
for  the  same  matters,  and  that  it 
would  be  most  for  the  benefit  of 
the  infants  to  prosecute  the  first 
suit ;  but  that,  as  the  same  person 
was  solicitor  both  for  the  next 
friend  and  for  the  defendants  in 
that  suit,  he  was  of  opinion  that 
some  other  solicitor  should  be  ap- 
pointed for  the  plaintiffs,  and  that 
part  of  the  funds  in  the  cause, 
which  were  then  in  a  country 
bank,  should  be  brought  into  Court 
Held  that  the  Master  had  given  a 
quaUfied  answer  to  the  question 
referred  to  htm,  and  added  sugges- 
tions which  he  was  not  at  liberty 
to  make;  and,  therefore,  it  was 
referred  back  to  him  to  reriew  his 
report.    [Gandertan  t.  Ganderttm] 

182 

3.  The  solicitor  employed  by  the  next 
friend  in  an  infantas  suit,  having 
given  a  notice  of  motion  on  behalf 
of  the  plaintiffs,  one  of  the  plain- 
tiffs who  had  come  of  age,  but  had 
not  disavowed  the  suit  or  obtained 
an  order  to  change  his  solicitor, 
emplo^'ed  another  solicitor  to  op- 
pose the  motion  on  his  behalf. 
Held  that  the  counsel  instructed 
by  that  solicitor,  were  not  entitled 
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to   be  heard.     [Swift  v.   Graze- 
brook] 185 

4.  Order  made,  on  petition  without 
snit,  for  a  reference  to  approve  of 
a  guardian  and  maintenance  for  an 
infant  having  150/.  a  year  arising 
from    land.       [Exparte     Angel r\ 

258 

5.  Guardian  ad  litem,  appointed  to 
infants,  under  special  circum- 
stances without  a  commission  or 
their  appearing  in  Court.  [Still- 
well  V.  Blair]       -     -     -     -     399 

6.  A  habeas  corpus  issued  to  bring 
up  the  body  of  a  ward  of  Court 
who  had  been  taken  in  execution 
in  an  action  by  a  tradesman,  for 
necessaries,  and  the  tradesman  was 
ordered  to  attend  at  the  bar  of  the 
Court  at  the  same  time.  [Bondy, 
Roberts] 400 

7.  The  Court  will  refer  it  to  the 
Master  to  approve  of  a  guardian 
for  an  infant,  notwithstanding  the 
infant,  being  14  years  of  age  and 
entitled  to  real  estate,  has,  by  deed, 
appointed  a  guardian  for  himself. 
\Cohamy.Coham]    -    -     -     639 

See  Maiktbnakc£,2. 

INJUNCTION. 

1.  A  plaintiff  who  has  obtained  the 
common  injunction,  can  not  sustain 
it  on  grounds  contained  in  the  an- 
swer,  but  not  stated  in  his  bill. 
[Cresy  v.  Beavan]      -    -     -     99 

2.  It  is  a  breach  of  an  injunction  to 
stay  trial,  to  obtain  an  order  to 
change  the  venue  in  the  action. 
[Pariente  v.  Bensusan]  -    -    522 

3.  A  judgment  creditor,  who  had  ob- 
tained possession  of  his  debtor's 
estates  under  an  elegit^  filed  a  bill, 
after  the  debtor's  death,  against  his 
devisee,  claiming  to  have  a  charge 
on  the  estates,  under  1  &  2  Vict, 
c.  110,  and  preying  to  have  the 


debt  raised  and  paid  out  of  the 
estates.  The  defendant,  in  her 
answer,  claimed  the  estates,  not  as 
devisee,  but  under  a  conzeyance 
executed  by  the  debtor,  in  his  life- 
time. The  plaintiff,  instead  of 
amending  his  bill,  filed  a  supple- 
mental bill  against  the  defendant, 
praying  that  the  conveyance  might 
be  declared  to  be  fraudulent  and 
void,  as  against  him,  and  also  that 
an  ejectment  to  recover  possession 
of  the  estates,  which  the  defendant 
had  brought  shortly  before  she  put 
in  her  answer  to  the  original  bill, 
might  be  stayed.  The  answer  to 
the  supplemental  bill,  admitted,  in 
effect,  that  the  conveyance  was 
voluntary.  The  Court,  however, 
held  that,  as  that  admission  was 
made  in  the  answer  to  the  supple- 
mental bill,  it  was  not  sufficient  to 
sustain  the  injunction.      [Parker 

V.  Constable] 536 

4.  The  grantor  of  an  annuity  had 
admitted,  in  his  answer  to  a  bill  in 
Chancery,  that  the  annuity  was  a 
subsisting  charge  on  his  estates, 
and  the  decree  and  proceedings  in 
the  suit  had  treated  the  annuity  as 
valid.  Under  those  circumstances^ 
the  grantor's  devisee  was  restrained 
from  proceeding,  at  law,  to  set 
aside  the  annuity  for  want  of  a 
memorial.     [Roberts  v.  Madocks] 

549 

See  Jurisdiction,  i,  2, — Specific 
Performance. 

INTEREST- 

Under  an  Inclosure  Act,  an  allotment 
had  been  made,  to  the  impropriator, 
in  lieu  of  tithes ;  and,  by  the  Act, 
the  tithes  were  to  cease  on  the 
allotment  being  made ;  but  the  Act 
did  not  authorize  the  sale  of  allot- 
ments before  the  execution  of  the 
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award.  In  tbe  interinii  the  impro- 
priator agreed  to  sell  hia  allotment 
for  700  /.,  to  be  paid  on  the  25th 
of  March  then  next,  on  a  good  and 
valid  title  being  made  and  executed. 
The  award  was  not  made  nntil 
several  years  after  the  agreement ; 
but  the  purchaser  had  been,  all 
along,  in  possession  of  the  allot- 
ment. The  Court  ordered  him  to 
pay  four  per  cent,  interest  on  his 
purchase-money  from  the  25th  of 
March  next  after  the  date  of  ag^ree- 
ment,  although  a  good  title  could 
not  be  made  until  the  award  was 
executed.  [Attorney -General  v. 
Christ  Church]     -    -     -     -     214 

See  FoKEiGN  Contract. 

ISSUE. 
See  Will,  2. 

ISSUE  IN  TAIL-MALE, 

See  Will,  5. 

JOINT  STOCK  COMPANY. 
A.  gave  a  bond  to  the  public  officer 
of  a  joint  stock  banking  company 
(in  which  he  subsequently  became 
a  shareholder),  to  secure  advances 
made  to  him  by  the  company.  The 
bank  afterwards  suspended  their 
business,  and  brought  an  action, 
on  the  bond,  in  the  name  of  the 
officer.  A.  then  filed  a  bill,  on 
behalf  of  himself  alone,  against  the 
officer  and  the  directors  of  the 
company,  praying  for  an  account 
of  the  dealings  and  transactions  of 
the  company  down  to  the  lime 
when  their  business  ceased,  that 
his  share  of  the  capital  and  profits 
might  be  ascertained  and  set  oflF 
against  the  money  due  on  the  bond, 
and  that  the  surplus  might  be  paid 
to  him.  Held  that  the  bill  prayed, 
in  effect,  for  a  dissolution  of  the 


company,  and,  therefore,  that  all 
the  shareholders  ought  to  have  been 
made  parties  to  it.  [Abraham  v. 
Hannay] 581 

JOINTURE. 

Testator  directed  a  settlement  to  be 
made  of  his  estates,  and  a  power 
to  be  inserted  in  it,  enabling  the 
tenant  for  life,  to  jointure  any  wife 
or  wives,  .at  one  or  several  times, 
to  the  extent  of  one-fifth  part  of 
the  then  ordinary  annual  rental  of 
the  estates.  Held  that  the  settle- 
ment ought  to  authorize  the  tenant 
for  life  to  charge  the  estates  with 
a  yearly  rent- charge  not  exceeding 
one -fifth  of  the  yearly  rent  of  the 
estates,  payable  at  the  time  of 
creating  the  charge.  [Trevor  r- 
Trevoi^ 108 

JURISDICTION. 

1.  Bill  by  a  cestui  que  trust,  against 
the  assignees  of  the  trustee,  who 
had  become  bankrupt,  for  an  ac- 
count and  payment  of  what  was 
due  in  respect  of  a  breach  of  trust 
committed  by  the  bankrupt,  and 
to  restrain  the  assignees  from  dis- 
tributing his  estate  amongst  his 
creditors.  The  Court  refused  the 
injunction  ;  because  it  had  no  ju- 
risdiction to  interfere  with  the  ad- 
ministration of  a  bankrapt*s  estate 
at  the  suit  of  a  person  claiming  as 
a  general  creditor.  The  Court  of 
Bankruptcy  has  exclusive  juris- 
diction to  deal  with  what  is  admit- 
ted to  be  the  banknipt*s  estate: 
but  a  court  of  equity  or  a  court  of 
law  (as  the  case  may  be)  has  juris- 
diction to  determine  what  is  or  is 
not  the  property  of  the  bankrupt 
[Halfordy.Gillow]  ...     44 

2.  The  plaintiff  cohabited  with  M.S., 
a  married  woman ;  and,  in  con- 
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sideratipn  of  her  agreeing  to  con- 
tinue to  cohabit  with  him,  he  exe- 
cuted a  deed  whereby,  **  for  the 
consideration  therein  mentioned," 
he  granted,  to  a  trustee  for  her, 
an  annuity,  to  commence  on  his 
death,  marriage,  or  withdrawing 
his  protection  from  her ;  and  cove- 
nanted to  charge  any  land  that  he 
should  become  possessed  of,  with 
the  annuity :  and,  for  further  se- 
curing the  annuity,  he  executed  a 
bond,  in  the  penalty  of  1,000  /.,  to 
the  trustee,  and  gave  a  warrant  of 
attorney  to  enter  up  judgment 
against  him  on  the  bond ;  and 
judgment  was  entered  up,  against 
him,  at  the  suit  of  the  trustee,  for 
1,000/.  and  coats.  Some  years 
afterwards,  the  plaintiff  married, 
previously  to  which  he  had  put  an 
end  to  his  intercourse  with  M.S.; 
and,  having  been  advised  that  the 
annuity  deed  and  collateral  securi- 
ties, which  he  stated  to  have  been 
obtained  from  him  for  the  consi- 
deration of  future  cohabitation, 
were  not  binding  upon  him,  he  re- 
fused to  pay  the  annuity.  In  con- 
sequence of  which,  M.  S.,  in  the 
trustee's  name,  brought  an  action 
against  him,  on  the  judgment.  The 
bill  prayed  that  the  annuity-deed 
and  collateral  securities  might  be 
declared  void  and  be  delivered  up 
to  be  cancelled,  and  that  the  trus- 
tee might  enter  up  satisfaction  on 
the  judgment,  and  that  the  action 
might  be  stayed.  The  trustee  put 
in  a  general  demurrer,  which  was 
allowed.   [Smyth  v.  Grijin]     245 

5ce  Charging  Order. 


LAPSE. 
See  Legacy,  1. 


LEASE, 

A.  being  seised  in  fee  of  lands,  under 
which  were  coal,  iron  &c.,  and  the 
surface  of  which  was  in  the  occu- 
pation of  a  tenant,  executed  a  deed 
by  which  he  sold  and  disposed  of 
and  granted  and  conveyed  the 
mines  under  the  land  to  B.,  for  99 
years,  subject  to  the  payment  to 
A.,  his  executors,  administrators, 
and  assigns,  of  7,998  /.  by  twelve 
yearly  instalments,  which  were 
secured  by  powers  of  distress  and 
entry  reserved  to  him,  his  execu- 
tors, administrators,  and  assigns ; 
and  the  latter  power  provided  that, 
upon  an  entry  being  made,  the 
grant  and  conveyance  and  the 
term  thereby  granted,  and  every- 
thing contained  in  the  deed  on  the 
part  of  A.,  his  heirs,  executors,  or 
administrators,  should  cease,  and 
that  A.,  his  heirs,  executors  &c. 
should  not  be  accountable  to  B.  for 
any  of  the  instalments  or  sums  of 
money  which  B.  should  have  then 
paid  in  part  of  the  purchase'money 
for  the  minerals.  The  subsequent 
part  of  the  deed  contained  a  cove- 
nant enabling  B.,  at  the  end  of  the 
tenant's  tenn,  to  enter  upon  the 
surface  lands,  and  to  hold  them  for 
99  years,  under  the  yearly  rent  of 
110/.,  which,  as  well  as  the  power 
of  distress  by  which  it  was  secured, 
was  reserved  to  A.,  his  heirs  and 
assigns.  Held  that  the  instalments 
payable  for  the  mines  were  not  rent, 
and,  therefore,  not  incident  to  the 
reversion,  but  personal  debts  due 
from  B.  to  A.  [Lord  Hat  her  ton 
y.Bradburne]     -     -     -     -     599 

LEGACY. 
I.  Testator  gave  to  T.  R.  15,000/., 
to  be  by  him  applied  for  the  use  of 
Roman-catholic  priests  in  and  near 
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London,  at  his  ab«olute  discretion. 
T.  R.  died  in  the  testator's  life- 
time. Held  that  the  legacy  was  not 
void  for  uncertainty,  and  did  lapse 
by  T.  R/s  death  in  the  testetor's 
lifetime,  but  was  good  as  a  chari- 
table legacy :  and  that  it  must  be 
applied  for  the  benefit  of  persons 
filling  the  character  of  Roman- 
catholic  priests  fn  and  near  London 
at  the  testator^s  death,  and  after- 
wards, according  to  a  scheme  to  be 
approved  by  the  Master.  [The 
A  ttomey'  General  v.  Gladstone]  7 

2.  Testator  directed  the  rents  of  his 
estates  to  be  accumulated  for  Sve 
years :  **  at  the  end  of  which  time 
I  leave  as  follows :  to  H  G.  200  /. ; 
and  to  W,  B.,  W.  C,  E.  M.,  or  as 
many  as  are  living ,  1 00  /.  each  : 
and  to  M.  N.,  S.  H.,  S.  S.,  or  as 
many  as  are  then  living,  50/. 
each:  and  the  same  sum  to  be 
given  at  the  expiration  of  10 
years  from  the  time  of  my  death, 
and  ditto  at  the  end  of  15  and  20 
years  from  my  death."  Two  of 
the  legatees  died  between  the  end 
of  the  tenth  and  fifteenth  year  afler 
the  testator's  death,  having  received 
the  payments  which  became  due 
to  them  at  the  end  of  the  fifth  and 
tenth  years.  Held  that  the  rights 
of  the  legatees  named  in  the  will 
to  receive  the  payments,  were  con- 
tingent on  their  surviving  the  times 
of  payment,  and,  consequently, 
that  the  executors  of  the  then  de- 
ceased legatees  could  not  claim 
any  payment  at  the  end  of  the 
fifteenth  year.  [Bruce  v.  Charl- 
ton]   65 

3.  In  a  suit  for  administering  a  tes- 
tator's estate,  a  legacy  was  claimed 
by  two  legatees,  adversely  to  each 
other.  Held  that,  as  the  question 
arose  on  the  testator's  will,  the 
costs  must  be  borne  by  his  estate, 


and  not  by  the  legacy.     Wilson  t. 
Squire 212 

4.  Testator  drew  two  cheques,  on 
his  banker,  in  favour  of  two  of  his 
servants,  and  delivered  them,  to  the 
servants,  with  directions  to  present 
them  after  his  death.  About  a 
year  afterwards  he  made  a  testa- 
mentary instrument,  by  which,  af- 
ter giving  legacies  to  different  per- 
sons, and  an  annuity  to  each  of 
the  two  servants,  he  bequeathed 
the  residue  of  his  personal  estate  to 
A.  6.,  and  revoked  any  former  will 
or  codicil  by  him  made,  and  de- 
clared that  instrument  to  be  his  last 
will.  The  three  paper-writings 
were  admitted  to  probate  as  consti- 
tuting, together,  the  testator's  last 
will.  Held,  though  the  Court  of 
Chancery  was  bound  to  consider  the 
amounts  of  the  cheques  as  legacies, 
yet  that  they  were  revoked  by  the 
subseq  u  en  t  instrumen  t  [  Walsh  ▼. 
Gladstone] 261 

5.  Testator  gave,  to  the  children  of 
his  daughter,  a  legacy  of  2,000/. 
to  be  paid  and  payable  from  and 
out  of  his  manors,  messuages  &c, 
and  he  subjected  and  charged  the 
same  to  and  with  the  payment 
thereof  accordingly.  Held  that 
the  legacy  was  payable  out  of  the 
testator's  real  estate  only.  Tes- 
tator, after  giving  an  annuity  to 
his  wife,  devised  his  real  estates 
to  trustees  in  trust  to  pay  the  an- 
nuity thereout,  and  gave  his  wife 
powers  of  distress  and  entry  on  his 
estates.  He  then  devised  his  estates 
in  strict  settlement,  subject,  ex- 
pressly, to  the  annuity  and  to  the 
powers  of  distress  and  entry.  Held 
nevertheless,  taking  the  whole  of 
the  will  together,  that  the  testator's 
personal  estate  was  primarily  liable 
to  pay  the  annuity.  [Roberts  ▼. 
Roberts] 336 
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6.  Testetor  directed  bis  trustees  to 
pay  the  interest  of  2,500/.  to  his 
daughter  for  life,  for  her  separate 
use,  and,  after  her  death,  for  the 
maintenance  of  all  her  children 
until  they  should  attain  21,  and 
then  the  principal  to  be  equally 
divided  amongst  her  said  children  ; 
and,  if  his  daughter  should  die 
without  leaving  a  child,  then  that 
the  principal  should  be  divided 
amongst  all  his  own  children  then 
living.  The  daughter  had  children , 
but  they  all  died  under  21.  Held, 
nevertheless,  that  the  legacy  vested 
in  them.  [Parker  t,  Golding]  418 

7.  A  legacy  of  10,000/,  consob, 
**  now  standing  in  my  name,"  held, 
from  the  context  of  the  will,  not  to 
be  specific.     [Auther  v.  Auther] 

422 

8.  Testator  bequeathed  a  general  le- 
gacy of  10,000  /.  consols  to  A.  B. 
There  was  no  deficiency  of  as- 
sets, but,  owing  to  the  institution 
of  a  suit  for  the  administration  of 
the  testator's  estate,  the  legacy  re- 
mained unsatisfied  for  several  years 
after  the  testator's  death,  during 
which  consols  rose.  Held  never- 
theless that  A.  B.  was  entitled  to 
have  the  full  amount  of  his  legacy, 

f purchased  and  transferred  to  him. 
Auther  Y.  Aulher]  -    -     -    439 

9.  Testator  bequeathed  to  his  daugh- 
ter Elizabeth  2,000/.  for  life,  the 
principal  to  be  equally  divided 
among  her  children,  should  they 
have  attained  2 1 :  and,  to  the  two 
children  of  his  late  daughter  Je- 
mima, 1 ,000  /•  each,  to  be  paid  on 
their  attaining  21.  Held  that  the 
legacies  to  the  children,  were  con- 
tingent on  their  attaining  21,  and 
that  they  were  not  entitled  to  inte- 
rest in  the  meantime.  Testator  left 
to  his  daughter,  Jane,  the  sum  of 
2,000  /.,  to  be  settled  on  her  when 


she  marriod,  or  to  be  paid  to  her 
on  her  attaining  21 :  should  she  die 
not  leaving  issue,  the  2,000/.  to 
fall  into  the  residue  of  his  estate. 
Jane  married  in  her  fa  therms  life- 
time. The  Court  directed  the  le- 
gacy to  be  settled  in  trust  for  her 
separate  use  for  life ;  remainder  for 
her  children  living  at  her  death, 
according  to  her  appointment;  in 
default  of  appointment,  for  her  sons 
at  21  and  her  daughters  at  that  age 
or  on  marriage  ;  remainder  for  her 
next  of  kin;  and,  if  she  had  no 
child  living  at  her  death,  the  legacy 
to  become  part  of  the  testator's  re- 
sidue. [  Young  v.  Macintosh"]  445 

10.  Testator  bequeathed  the  portraits 
of  himself,  of  his  grandfather  and 
grandmother,  of  his  mother  and  of 
the  Duke  of  Schomberg,  to  A.  B. 
The  testator  had  one  portrait  of 
himself,  one  of  his  grandfather  and 
grandmother  and  one  of  his  mother, 
and  a  three-quarters  portrait  and  a 
portrait  in  crayons  of  the  Duke  of 
Schomberg,  and  also  a  picture  in 
which  the  Duke  was  represented  on 
horseback,  with  a  battle  in  the  dis- 
tance. Held  that  that  picture  was 
a  portrait  of  the  Duke,  and  that  it 
passed,  together  with  all  the  other 
portraits,  by  the  bequest.  [The 
Duke  of  Leeds  v.  Lord  Amherst  \ 

459 

1 1.  A.  agreed  that  a  legacy  given  to 
his  wife,  should  be  set  off  against 
a  sum  of  the  same  amount,  which 
he  owed,  to  the  testator,  on  his 
promissory  note;  and  he  and  his 
wife,  signed  a  receipt  for  the  legacy ; 
but  it  did  not  appear  that  the  exe- 
cutors had  delivered  up  the  note. 
Held  that,  for  want  of  a  release^  the 
surviving  wife  was  not  barred. 
[Harrison  v.  Andrews]  •    -     595 

See  Assets. — Cokstruction,  4.  9. 
-.Will,  3,  4.  14.  17. 
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his  wife,  ia  doing  all  neceiMury 
acts  for  asBigning,  to  the  traitees, 
all  the  property  to  which  his  wife 
should  become  entitled  during  the 
coverture,  upon  the  trusts  declared 
of  the  1,500/.  and  2,700/.  stock. 
At  the  date  of  the  settlement,  the 
wife  had  an  absolute  rested  inte- 
rest in  1 ,935  /.  stock,  expectant  on 
her  father's  death,  but  it  was  not 
mentioned  in  the  settlement.  Dur- 
ing the  marriage,  the  husband  be- 
came bankrupt,  and  then  the  wife's 
father  died.  Held  that  the  1 ,935  /. 
stock  did  not  belong  to  the  hus- 
band's assigfnee  as  part  of  his  es- 
tate, but  was  bound  by  his  corenant 
as  being  property  to  which  the  wife 
would  become  entitled  during  the 
coTerture.     [Blythe  ▼.  Granville^ 

190 
2.  A  marriage  settlement,  after  re- 
citing that  it  had  been  agreed  that 
a  cottage  &c.  (which  the  husband 
held  for  the  remainder  oi  a  term  of 
2,000/.  years)  should  be  settled 
on  the  husband  for  life,  and,  after 
his  decease,  on  the  wife  for  life, 
by  way  of  jointure,  and,  after  their 
seyeral  deceases,  on  the  issue  of 
the  marriage,  and,  in  default  of 
issue,  on  W.  C  and  his  heirs,  ex- 
ecutors &c.,  assigned  the  cottage, 
to  a  trustee,  for  the  remainder  of 
the  term,  in  trust  to  permit  the 
husband  to  receive  the  rents  for  so 
many  years  of  the  term  as  should 
expire  in  his  lifetime,  and,  after 
his  decease,  in  trust  to  permit  the 
wife  to  receive  the  rents  during 
her  natural  life,  and,  after  their 
several  deceases,  to  permit  the 
heirs  of  the  body  of  the  husband, 
begotten  on  the  body  of  the  wife, 
to  receive  the  rents  for  so  many 
years  of  the  term  as  should  expire 
in  the  life  or  lives  of  him,  her  or 
or  them  respectively,  and,  after  the 


several  deceases  of  the  husband  and 
wife,  and,  in  default  of  issue  of  the 
body  of  the  husband  and  wife  as 
before  limited,  to  permit  W.  C, 
his  heirs,  executors  &c.,  to  receive 
the  rents  for  all  the  residue  of  the 
term.  Held  that  the  term  vested 
in  the  husband  absolutely,  under 
the  first  limitation.  [BorHett  v. 
Oreen\ 218 

MISDEMEANOR. 
See  Compounding  Misdemeanor. 

MISTAKE. 
An  erroneous  statement  was  made  to 
a  life  insurance  company  by  their 
agent,  as  to  A.'s  interest  in  his 
son's  life;  upon  which  the  com- 
pany granted  a  policy  to  A.  Afler 
the  son's  death,  the  company  dis- 
covered the  error  and  refused  to 
pay  the  sum  insured.  A  bill 
filed  by  A.  to  have  the  mistake 
rectified,  was  dismissed,  because 
the  evidence  did  not  show,  dis- 
tinctly, whether  the  mistake  arose 
from  the  agent's  inadvertence,  or 
from  his  having  been  misinformed 
by  A.     [Par$mu  v.  Bignold]  518 

MORTGAGOR    AND    MORT- 
GAGEE. 

A.  mortgaged  an  estate  to  B.  for 
1,000  years.  B.  died,  having  be- 
queathed the  mortgage  to  his  widow. 
She  also  died;  and  in  1822,  her 
personal  representatives  entered 
into  and  continued  in  possession  of 
the  estate  until  1838,  when  they 
sold  and  assigned  the  mortgage  to 
C.  who  entered  and  continued  in 
possession  until  1843,  when  A.'s 
heir  filed  a  bill  to  redeem,  on  the 
ground  that  the  deed  of  assignment 
recited  the  mortgage  and  conveyed 
the  term  to  C,  subject,  expressly, 
to  the  equity  of  redemption  of  A. 
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or  his  legal  representatives.  Held 
that  the  deed  was  not  such  an  ac- 
knowledgment of  the  mortgagor's 
title  as  to  make  the  estate  redeem- 
able.    [^Lucas  T.  Dennisott]     584 

MORTGAGEE  AND  SURETY. 

A.  made  a  mortgage  to  B.,  and,  by 
the  same  deed,  A.  and  C,  his 
surety,  covenanted  for  payment  of 
the  mortgage  money.  B.  reco- 
vered the  amount  from  C,  previ- 
ously to  which  he  lent  a  further 
sum  to  A.,  and  took  a  further  charge 
for  it  on  the  mortgaged  property. 
Held  that  C.  could  not  compel  6. 
to  assign  the  mortgage  to  him,  un- 
less he  paid  off  the  further  sum. 
[  WiUianu  v.  Owen^      -    -    597 

MUNICIPAL  CORPORATION. 

The  corporation  of  Lichfield,  consti- 
tuted under  the  Municipal  Corpo- 
ration Act,  6  Si  6  Will.  4,  c.  76, 
borrowed  200/.  of  M.  to  enable 
them  to  pay  L.,  their  then  treasurer, 
sums  which  he  had  paid  to  credi- 
tors of  the  old  corporation,  and 
gave  M.  their  promissory  note  for 
the  200  L  They  did  not,  however, 
pay  over  that  sum  to  L.,  but  suffered 
him  to  receive  their  then  accruing 
income  in  reduction  of  what  was 
due  to  him,  ttnd  applied  the  200  /. 
to  purposes  to  which  the  income 
would  otherwise  have  been  appli- 
cable. Held  that  the  corporation 
had  no  authority  to  give  the  pro- 
missory note,  as  it  was  not  given 
to  secure  a  debt  due  prior  to  the 
passing  of  the  5th  &  6th  Will.  4, 
c.  76.  [The  Attomey'general  v. 
The  Corporation  of  Uchfield]  547 

NAME  AND  ARMS. 

See  CoKSTRUCTioN,  8. 


NE  EXEAT  REGNO. 
A  writ  of  Ne  exeat,  granted,  though 
not  prayed  for  by  the  bill.     [Bar' 
ned  V.  L/iing\  -----    255 

NEAREST  OF  BLOOD. 

The  Master  was  directed  to  inquire 
who  were  the  nearest  inblood  of 
a  testator  ex  parte  patemd,  at  a 
certain  period.  Held  that '  nearest 
of  blood'  and  *  next  of  kin '  were 
synonymous  terms,  and,  as  the  suit 
related  to  personal  estate,  the 
Master  ought  to  follow  the  civil 
and  not  the  canon-law  mode  of 
computation.   [Cooper  v.  Denison] 

290 
NEAREST  OF  KIN. 

Testator  bequeathed  his  residue  to 
his  wife  for  life,  remainder  to  his 
daughter  absolutely;  but  if  his  wife 
survived  his  daughter,  then  at  his 
wife*s  death,  one-third  of  the  capi- 
tal was  to  go  according  to  her  will, 
and  the  other  two-thirds  were  to  go 
and  be  paid :  *'  to  my  other  the 
next  of  kin  of  my  paternal  line." 
The  daughter  was  the  testator's 
sole  next  of  kin  at  his  death  ;  ex- 
clusive of  her,  the  testator's  bro- 
thers were  his  next  of  kin  at  the 
same  time.  At  the  death  of  the 
i&u2(nc;(who  survived  the  daughter), 
the  daughter's  children  were  the 
testator's  next  of  kin  according  to 
the  Statute,  but  they  and  the  tes- 
tator's brothers  were  his  nearest  of 
kin,  all  of  them  being  his  relations 
in  the  second  degree.  Held  that 
the  brothers,  as  well  as  the  chil- 
dren, were  entitled  to  the  two- 
thirds  of  the  residue.  [Cooper  v. 
Denison] 290 

See  Construction,  21. — Next  op 
Kin. 

NEGLECT  OR  DEFAULT. 
SeeWiLTVL  Ne&l£ctor  Dkfault. 
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NEW  ORDERS. 


1.  A  subpoena  served  under  the  Fo- 
reign Process  Act,  on  a  defendant 
resident  abroad,  is  duly  served 
within  the  8th  General  Order  of 
August  1841  ;  and,  if  he  does  not 
appear,  the  plaintiff  may  cause  an 
appearance  to  be  entered  for  him, 
and  proceed  to  take  the  bill  pro 
confesso.    [Flight  v.  Camac]     32 

2.  The  Court  may  permit  a  cause  to 
be  set  down  for  argument  on  an 
objection  for  want  of  parties,  after 
the  fourteen  days  allowed,  for  that 
purpose,  by  the  39th  Order  of  Au- 
gust 1841,  have  expired.  [^Cock' 
bum  V.  Tolson]    -     -     -     -     188 

3.  The  discretion  given  to  the  Court, 
by  the  4 1  st  Order  of  August  1841, 
as  to  the  costs  of  a  cross-bill  of 
discovery,  can  not  be  exercised 
before  the  hearing  of  the  original 
suit,  although  the  plaintiff  in  it 
dismisses  his  bill  immediately  aflter 
putting  in  his  answer  to  the  cross- 
bill.   [Skipworth  v.  Westfield] 

265 

4.  An  appearance  can  not  be  entered 
for  a  defendant  to  an  amended  bill, 
under  the  29th  Order  of  May  1845, 
where  the  subpoena  has  been  served 
upon  his  solicitor.  [The  Marquis 
of  Hertford  v.  Suisse]  -     -     489 

5.  Where  the  subpoena  to  appear  and 
answer  had  been  served  in  August 
1845,  the  Court  refused  to  allow 
an  appearance  to  be  entered  under 
the  29th  Order  of  May  1845,  on  a 
motion  without  notice.  [^Walker 
V.  Hursf] 490 

6.  Memorandum  of  serving  copy  bill, 
allowed  to  be  entered  after  the  Or- 
ders of  May  1845  were  in  opera- 
tion, although  the  service  would 
have  been  bad,  if  made  aflter  those 
orders  took  effect.  [Feltham  v. 
Ciarke] 491 


7.  Replication  filed  in  July  1845$ 
in  November  following  defendant 
moved  to  dismiss.  After  notice 
served,  but  before  motion  made, 
plaintiff  filed  subpoena  to  rejoin. 
Held  that,  though  the  replication 
was  filed  before  the  new  Orders  of 
May  1845,  took  effect,  the  filing 
of  the  subpoena  to  rejoin,  was  a 
nullity,  under  the  93d  of  those  Or- 
ders; but  the  Court  refused  to 
grant  the  motion;  and  ordered  a 
fresh  replication  to  be  filed  without 
delay.     [Lovell  v.  Blew]     -     492 

8.  Replication  was  filed  before  the 
Orders  of  May  1845  took  effect. 
No  proceeding  having  been  taken 
within  three  terms  after  replica- 
tion filed,  the  defendant  moved  to 
dismiss  according  to  the  old  prac- 
tice. The  new  Orders  of  May 
1 845  having  come  into  operation 
in  the  meantime,  the  Court  ordered 
the  plaintiff  to  file  a  fresh  replica- 
tion.    [Routledge  v.  Gibson]   493 

9.  The  undertaking  to  speed  is  abo- 
lished by  the  new  Orders  of  May 
1845.     [Ibid.] 

10.  Held,  on  a  motion  for  leave  to 
enter  a  memorandum  of  service  of 
copy  bill,  that  it  is  not  necessary 
for  plaintiff  to  swear  that  he  exa« 
mined  the  copy  either  with  the 
office-copy  or  the  record.  An  affi- 
davit that  he  believes  it  to  be  a 
true  copy,  is  sufficient.  [Legh  v. 
Legh'\ 590 

See  Pleading,  4,  5. 

NEXT  OF  KIN. 

1.  The  Master  was  directed  to  in« 
quire  who  were  the  nearest  in  blood 
of  a  testator  ex  parte  patemd,  at  a 
certain  period.  Held  that  <  nearest 
of  blood  '  and  '  next  of  kin  '  were 
synonymous  terms,  and,  as  the 
suit  related  to  personal  estate,  that 
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the  Master  ought  to  follow  the 
civil  and  not  the  canon-law  mode 
of  computation  in  prosecuting  the 
inquiry.    [Cooper  v.  Denison]  290 

2.  Testator  bequeathed  his  residue  to 
his  wife  for  life,  remainder  to  his 
daughter  absolutely;  but  if  his  wife 
survived  his  daughter,  then,  at  his 
wife's  death,  one-third  of  the  capi- 
tal was  to  go  according  to  her  will, 
and  the  other  two-thirds  were  to  go 
and  be  paid:  "to  my  other  the 
next  of  kin  of  my  paternal  line." 
The  daughter  was  the  testator's 
sole  next  of  kin  at  his  death ;  and, 
exclusive  of  her,  the  testator's  bro- 
thers were  his  next  of  kin  at  the 
same  time.  At  the  death  of  the 
widow  (who  survived  the  daughter), 
the  daughter's  children  were  the 
testator's  next  of  kin  according  to 
the  statute,  but  they  and  the  tes- 
tatoi^s  brothers  were  his  nearest  of 
kin,  all  of  them  being  his  relations 
in  the  second  degree.  Held  that 
the  brothers,  as  well  as  the  chil- 
dren, were  entitled  to  the  two- 
thirds  of  the  residue.    [Ilnd.] 

See  CoNSTRucTioK,  3. — Nearest 
OF  KiK.— Parties,  4. 

NOTICE. 
See  Order  and  Disposition,  1,  2. 

ORDER  AND  DISPOSITION. 

1.  Actual  notice  of  the  assignment  of 
a  policy  effected  with  the  Equita- 
ble Assurance  Society,  is  necessary 
to  take  the  policy  out  of  the  order 
and  disposition  of  the  assured. 
Duncan  v.  Chamherlayne^  reported 
ante.  Vol.  XI.  p.  123,  over-ruled. 
[Thompson  v.  Speirs}     -    -     469 

2.  Notwithstanding  a  policy  of  insur- 
ance may  have  been  effected  with 
a  mutual  insurance  company,  ex- 
press notice  of  a  deposit  of  it  by 

Vol.  XIII. 


way  of  equitable  mortgage,  must 
be  given,  to  the  company,  in  order 
to  take  it  out  of  the  order  and  dis- 
position of  the  depositor.  [Ex  parte 
Wilkinson] 475 

ORDER  FOR  PAYMENT  OF 
MONEY. 

See  Assignment. — Fund  in  Court. 
—Payment  of  Money  out  op 
Court. 

ORIGINAL  BILL  IN  THE 
NATURE  OF  A  SUPPLEMEN- 
TAL BILL. 

See  Pleading,  1. 

PARENT  AND  CHILD. 
L  Testator  gave  an  annuity  to  a  trus- 
tee, in  trust  to  pay  the  same  to  his 
daughterforherseparate  use  for  life, 
remainder  to  her  husband  to  enable 
him  to  maintain  his  children  by  her^ 
until  the  youngest  attained  21 ;  and, 
if  the  husband  should  die  before  the 
youngest  child  attained  21,  then 
upon  trust  for  the  trustee  to  apply 
the  annuity  in  like  manner  as  the 
husband  was  directed  to  do.  Held 
(the  daughter  being  dead)  that  the 
husband  was  bound  to  apply  the 
annuity  for  the  maintenance  of  the 
children ;  but  that,  if  he  maintained 
them  properly,  they  would  not  be 
entitled  to  an  account  against  him. 
[Leach  v.  Leach]  -     -     -     -     304 

PARTIES. 
1 .  The  30th  general  order  of  August 
1841,  applies  to  those  cases  only 
in  which  trustees  have  a  present, 
absolute  power  to  sell  real  estate : 
and  the  32d  order  does  not  apply 
to  a  case  in  which  there  is  only  one 
principal  and  one  surety.      [Lloyd 

V.Smith] 457 

3  A 
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2.  If  a  person  entitled  to  an  annuity 
payable  out  of  the  testator^s  per- 
sonal estate  and  the  proceeds  of  the 
sale  of  his  real  estate,  files  a  bill 
for  the  administration  of  the  whole 
of  the  testator's  property,  all  the 
other  annuitants  and  leg^atees  must 
be  made  parties,  notwithstanding 
the  receipts  of  the  trustees  are 
made  suflBcient  discharges.  [Mil- 
ler V.  Huddlestone]  -    -     -    467 

3.  Some  of  the  plaintiffs,  who  had  an 
equitable  interest  only  in  the  pro- 
perty in  question,  mortgaged  their 
interests  pending  the  suit.  Held 
at  the  hearing,  that  the  mortgagee 
was  a  necessary  party.  [Solomon 
V.  Solomon]    -----    516 

4.  If,  in  an  administration  suit  insti- 
tuted by  the  next  of  kin  of  a  testa- 
tor at  his  death,  the  question  is 
whether  the  testator  by  the  words, 
*'  my  next  of  kin,"  meant  his  next 
of  kin  at  his  death  or  at  a  future 
period,  not  only  the  executor,  but 
also  the  person  or  persons  who 
may,  by  possibility,  be  the  next  of 
kin  at  that  period,  ought  to  be 
made  defendants.  [Urquhart  t. 
Urquhart] 613 

5.  The  Court  will  not  decree  a  general 
account  and  administration  of  as- 
sets, in  a  suit  in  which  the  deceased 
is  repesented  by  an  administrator 
ad  litem  merely.  [Croft  v.  Waier- 
ion] 653 

See  Partnership,  2. 

PARTNERSHIP. 

1.  The  affairs  of  a  partnership  being 
embarrassed,  and  daily  growing 
worse,  the  Court,  on  motion,  ap- 
pointed a  person  to  sell  the  busi- 
ness and  wind  up  the  affairs  of  the 
partnershu).      [Bailey    t.    Ford] 

495 

2.  A.  gave  a  bond  to  the  public  officer 


of  a  joint-stock  banking  company 
(in  which  he  afterwards  became  a 
shareholder),  to  secure  adrances 
made  to  him  by  the  company.  The 
bank  afterwards  suspended  their 
business,  and  brought  an  action, 
on  the  bond,  in  the  name  of  the 
officer.  A.  then  filed  a  bill,  on 
behalf  of  himself  alone,  against  the 
officer  and  the  directors  of  the 
company,  praying  for  an  accoont 
of  the  dealings  and  transactions  of 
the  company  down  to  the  time 
when  their  business  ceased,  that 
his  share  of  the  capital  and  profits 
might  be  ascertained  and  set  off 
against  the  money  due  on  the 
bond,  and  that  the  surplus  might 
be  paid  to  him.  Held  that  the 
bill  prayed,  in  effect,  for  a  dissolu- 
tion of  the  company,  and,  there- 
fore, that  all  the  shareholders  ought 
to  haye  been  made  parties  to  it. 
[Abraham  t.  Hannay]  -  58 1 
See  Production  or  Documents,  1. 

'•PAYABLE"  CONSTRUED 
"  VESTED." 

See  WlL^  17. 

PAYMENT  OF  MONEY  OUT 
OF  AND  INTO  COURT. 
A.,  B.  and  C.  being  entitled  to  a 
sum  of  money  in  the  Bank,  peti- 
tioned that  it  might  be  paid,  not  to 
themselveSi  but  to  their  banker. 
An  order  was  made  according  to 
the  prayer.  [  In  the  matter  of  the 
Warwick  and  Leamington  Rail-- 
way  Company]       ....     31 

See  P&ACTicE,  26. 

PERPETUITY. 

1.  Testator  devised  his  real  estates  (o 
trustees  in  fee,  in  trust  for  T.  M. 
for  life,  with  remainder  in  trost  for 
all  the  children  of  T.  M.  as  tenants 
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in  ooimoon  in  tail*  with  remainders 
over,  aad,  ultimately,  in  tn^st  for 
hi*  own  right  heim:  fin4  he  be- 
queathed hit  peraonal  estate  to  the 
trustees,  in  trust  for  Marj  6.  for 
life,  with  remainder  in  trust  for 
all  her  children  who  should  attain 
21,  with  remainders  in  trust  for 
T.   M.   and  his  children  in  like 
manner :  and  he  directed  that  the 
timber  or  wood  which  should  be 
upon  his  real  estates,  should  be, 
from  time  to  time,  made  use  of  for 
repairing  the  houses  thereon,  or 
otherwise  for  the  benefit  and  ad 
▼anti^  of  his  estates ;  or  that  the 
same  should  be  sold  and  the  pro- 
ceeds applied  in   the   manner  in 
which  his  personal  estate  was  there- 
inbefore directed   to    be   applied 
Held  that  the  direction  or  trust 
respecting  the  tiniber  and  wood  on 
the  estates,  was  not  perpetual,  but 
ceased  on  the  inheritance  vesting, 
in   possession,    in  adult  persons. 
[Silvester  v.  Bradlej/]  -    -    -    75 
2.  A.  had  power  to  appoint  a  fund 
amongst  all   the    children  of  B. 
begotten  find  to  be  begotten,  and 
their  issuej  and,  in  default  of  ap- 
pointment, the  fiind  was  given  to 
the  children  equally.     B.  had  only 
six  children^    all  of  whom  were 
living  when  the  power  was  created. 
A.  directed  by  bis  will  that  the 
share  which  every  child  of  B.  be- 
gotten or  to  be  begotten^  was  en- 
titled to  in  default  of  appointment, 
should  be   held  in  trust  for  that 
child  for  life,  and,  after  its  death, 
for  its  children.  Held  that  the  ap- 
pointment was  not  void  for  remote- 
ness.    [Gr\ffith  V.  PownaU]     393 
See  Remoteness, 

PERSONAL  REPRESENTA- 
TIVES. 
See  Will,  2, 


PUINTIFF. 

A  pUiiatiff  who  has  obtained  the 
common  injunction,  cannot  sustain 
it  on  grounds  contained  in  the 
answer,  but  not  stated  in  his  bill. 
[Cresy  v.  Beawm]      -    -    -    99 

See  Costs,  2.— ^Solicitor,  1. 

PLEADING. 

1.  On  the  ^th  December  1839,  an 
information    relating    to    a    ^e- 
school,  to  which  the  master  and 
usher  were  two  of  the  defendants, 
was  heard,  but  judgment  was  re- 
served.    Shortly    afterwards,    the 
master  and  usher  resigned,  and  a 
new  master  and   usher  were   ap- 
pointed.   In  November  1 840  judg- 
ment   was    pronounced,    but   the 
decree   was    not  drawn   up-      In 
March   following,  an  original  in- 
formation in  the  nature  of  a  sup- 
plemental one,  was  filed   against 
the  new  master  and  usher,  praying 
the  same  relief  against  them  as 
was  prayed  by  the  former  informa- 
tion, and  as  the  informant  would 
have  been  entitled  to  against  their 
predecessors.     In  May  following, 
the  minutes  of  the  decree  on  the 
prior  information^  were  finally  set- 
tled ;  and,  under  an  order,  to  which 
the  new  master  and  usher  were  not 
parties,  the  decree  was  dated  the 
5th  of  December  1839.     In  Ja- 
nuary 1842  the  new  master  and 
usher  put  in  their  answer,  stating 
new  matter,  in  order  to  show  that 
the  relief  prayed  by  the  informa- 
tion  against  them,  ought  not  to  be 
granted.     Held  that  they  were  at 
liberty  so  to  do ;  and,  consequently, 
that  their  answer  was  not  imper- 
tinent.   [The  Attomey'Qeneral  v. 

FQst€r"\ 282 

2.  The  plaintiff  amended  his  bill  after 
3  A  -2 
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the  defendant  had   answered    it. 
The  amendments  changed  the  na- 
ture of  the  case.     Held  that  the 
defendant    might    demur    to   the 
amended  hill,  although  he  had  an- 
swered that  which  was  part  of  the 
formal  groundwork  both  of  the  new 
and  of  the  original  case.   [Cresy  r. 
Beavan]     •-....     354 
3.  After  a  cause  had  proceeded  so 
far  that  the  bill    could    not    be 
amended » the  plaintiff,  without  the 
leave  of  the  Court,  filed  a  supple- 
mental bill  stating  facts,   all  of 
which  existed  before  the  original 
bill  was  filed, but  which,  he  alleged, 
he  had  only  recently  discoTered. 
The  statements  and  prayer  of  the 
supplemental  bill,  were  in  accor- 
dance   with    the   statements  and 
prayer  of  the  original  bill.    An  ob- 
jection, made  at  the  hearing^  that 
the  supplemental  bill  had  been  irre- 
gularly filed,  was  overruled.     If  a 
supplemental    bill    is    irregularly 
filed,  the  defendant  ought  either 
to  demur  to  it,  or  to  move  that  it 
may  be  taken  off  the  file.    [Ranger 
V.  The  Great  Western  Railway 
Company] 368 

4.  The  30th  general  order  of  August 
1841,  applies  to  those  cases  only 
in  which  trustees  have  a  present, 
absolute  power  to  sell  real  estate : 
and  the  32d  order  does  not  apply  to 
a  case  in  which  there  is  only  one 
principal  and  one  surety.  [Lioydv, 
Smith] -    457 

5.  If  a  person  entitled  to  an  annuity 
payable  out  of  the  testator's  per- 
sona] estate  and  the  proceeds  of 
the  sale  of  his  real  estate,  files  a 
bill  for  the  administration  of  the 
whole  of  the  testator's  property,  all 
the  other  annuitants  and  legatees 
must  be  made  parties,  notwith- 
atanding  the  receipts  of  the  trustees 


are    made    sufficient    discharge*. 
[Miller  V.  Huddiestane]      -     467 
6.  A  judgment  creditor,  who  had  ob- 
tained possession  of  his  debtor's 
estates  under  an  degity  filed  a  bill, 
after  the  debtors  death,  against 
his  devisee,   claiming  to  have   a 
charge  on  the  estates,  under  I  & 
2  Vict.  c.  110,  and  praying  to  have 
the  debt  raised  and  paid  out  of  the 
estates,     llie  defendant,   in    her 
answer,  claimed  the  estates,  not  as 
devisee,  but  under  a  conveyance 
executed  by  the  debtor,  in  his  life- 
time.     The  plaintiff,    instead   of 
amending  his  bill,  filed  a  supple- 
mental bill  against  the  defendant, 
praying  that  the  conveyance  might 
be  declared  to  be  fraudulent  and 
void,  as  against  him,  and  also  that 
an  ejectment  to  recover  possession 
of  the  estates,  which  the  defendant 
had  brought  shortly  before  she  put 
in  her  answer  to  the  original  bill, 
might  be  stayed.    The  answer  to 
the  supplemental  biU,  admitted,  in 
effect,   that  the  conveyance  was 
voluntary.    The  Court,   however, 
held  that,  as  that  admission  was 
made,  in  the  answer  to  the  supple- 
mental bill,  it  was  not  sufficient  to 
sustain  the  injunction.    [Parker  v. 
Constable] 536 

7.  If,  in  an  administration  suit  insti- 
tuted by  the  next  of  kin  of  a  tes- 
tator at  his  death,  the  question  is 
whether  the  testator,  by  the  words, 
*'  my  next  of  kin,"  meant  his  next 
of  kin  at  his  death  or  at  a  future 
period,  not  only  the  executor,  but 
also  the  person  or  persons  who 
may,  by  possibility,  be  the  next  of 
kin  at  that  period,  ought  to  be  made 
defendants.  [Urquhartv,  Urgu- 
hart]    -     - 613 

8.  The  Court  will  not  decree  a  general 
account  and  administration  of  as- 
sets, in  a  suit  in  which  the  deceased 
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18  represented  by  an  adniinietrator 
ad  litem  merely.    [Croft  v.  Water 

tm] 653 

5ec  Construction,  1.— Waiver, 
1,2. 

POLICY  OF  INSURANCE. 

1.  Actual  notice  of  the  assignment 
of  a  policy  e£Fected  with  the  Equi- 
table Assurance  Society,  is  neces- 
sary to  take  the  policy  out  of  the 
order  and  disposition  of  the  assured. 
Duncan  V.  Chamberlayne^  reported 
antCy  Vol.  XI.  p.  123,  overruled. 
[Thompson  v.  Speirs]     -     •    469 

2.  Notwithstanding  a  policy  of  in- 
surance may  have  been  effected 
with  a  mutual  insurance  company, 
express  notice  of  a  deposit  of  it  by 
way  of  equitable  mortgage,  must 
be  given,  to  the  company,  in  order 
to  take  it  out  of  the  order  and  dis- 
position of  the  depositor.  [Ex 
parte  fVilhinson]       -    -     -    475 

PORTIONS. 

See  Will,  4. 17. 

PORTRAIT. 

Testator  bequeathed  the  portraits  of 
himself,  of  his  grandfather  and 
grandmother,  of  his  mother  and  of 
the  Duke  of  Schomberg,  to  A.  B. 
The  testator  had  one  portrait  of 
himself,  one  of  his  gprandfather  and 
grandmother  and  one  of  his  mother, 
and  a  three-quarters  portrait  and  a 
portrait  in  crayons  of  the  Duke  of 
Schomberg,  and  also  a  picture  in 
which  the  Duke  was  represented 
on  horseback,  with  a  battle  in  the 
distance.  Held  that  that  picture 
was  a  portrait  of  the  Duke,  and 
that  it  passed,  together  with  all  the 
other   portraits,    by   the   bequest. 


[The  Duke  of  Leeds  v.  Lord  Am- 
herst']   459 

POWER. 

1.  Testator  gave  7,000/.  stock  to 
trustees,  in  trust  to  pay  the  divi- 
dends to  his  son  for  life,  and,  after 
his  death,  to  pay  the  capital  and 
dividends  to  and  amongst  all  his 
children,  at  such  time  or  times,  age 
or  ages,  and  in  such  proportions, 
manner  and  form,  and  for  such  in- 
tents and  purposes  in  all  respects 
as  the  son  should  appoint ;  and,  in 
default  of  appointment,  to  pay  and 
divide  the  same  unto  and  equally 
amongst  all  the  children  as  they 
should  severally  attain  21,  and,  in 
the  meantime,  to  apply  the  divi- 
dends for  their  maintenance  as  the 
trustees  should  think  fit.  The  son, 
by  his  willy  directed  that  the  stock 
should  not  be  divided  amongst  his 
children  until  their  mother's  death, 
and  that  she  should  receive  the  di- 
vidends during  her  life,  and  apply 
the  same,  in  the  exercise  of  her 
sound  discretion^  for  the  best  inte- 
rest  and  advantage  of  his  children, 
and  thaty  on  her  death^  the  capital 
should  be  divided  amongst  the  chil- 
dren in  certain  proportions.  The 
son  left  eleven  children,  some  of 
whom  were  adult.  Held  that  the 
son's  will  was  not  a  good  execution 
of  the  power,  so  far  as  it  directed 
the  dividends  of  the  stock  to  be 
paid  to  his  wife  during  her  life. 
[Chester  v.  Chadwick]  -    -     102 

2.  Under  a  marriage  settlement,  the 
husband  and  wife,  having  power  to 
appoint  10,000/.  amongst  all  their 
younger  children,  but  in  such  shares 
as  they  should  think  fit,  appointed 
the  whoUy  in  different  sums  and  at 
different  times,  to  four  of  the 
younger  children,  to  the  exclusion 
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of  the  rest.  Held  that  the  three 
first  appointments  were  gt)od,  and 
only  the  last,  yoid.  [Young  v. 
Lord  Waterpark]      -     -    -    202 

3.  A  married  lady,  having  power, 
under  her  settlement,  to  dispose  of 
real  and  personal  property,  to  which 
her  hnshand  was  entitled  for  his 
life;  and  her  husband  hating 
agreed,  subsequently  to  the  mar- 
riage, that  certain  other  personal 
property  should  be  disposed  of  by 
her  in  such  manner  as  she  thought 
proper,  made  a  will  commencing  as 
follows :  ''  i  Ann  B.,  the  wife  of 
W.  B.,  by  the  authority  of  my 
marriage  articles,  do  make  this  my 
last  will  and  testament.  Whereas 
my  husband  is  entitled  to  the  whole 
of  the  rents  and  profits  of  my  es- 
tates, both  real  and  personal,  dur- 
ing his  life :  from  and  after  the 
decease  of  myself  and  my  husband, 
I  do  hereby  give  kcj*  The  testa- 
trix then  prow^eded  to  dispose  of 
the  property  comprised  in  her  set- 
tlement :  and,  after  appointing  ex* 
ecutors,  sh6  gare  all  the  rest,  resi- 
due,  and  remainder  of  her  property , 
both  real  and  personal,  to  G.  H. 
Held  that  the  will  was  an  appoint- 
ment of  the  property  comprised  in 
the  post-nuptial  agreement,  as  well 
as  of  that  comprised  in  the  settle- 
ment. [Harrington  y.  Barring^ 
ton] 318 

4.  Testatrix  having  a  testamentary 
power  of  appointment  in  favour  of 
her  children,  over  certain  sums  of 
stock  standing  in  the  Uames  of  A. 
and  B.  as  trustees,  gave  and  be- 
queathed, and,  by  virtue  of  every 
power  enabling  her  in  that  behajj] 
appointed  all  the  property  of  or  to 
which  she  was  then,  or,  at  the  time 
of  her  death,  should  or  might  be 
possessed  or  entitled  or  have  power 
to  dispose,  to  A.  and  B.  upon  trust, 


after  payment  of  her  debts  and 
funeral  and  testamentary  eitpenses^ 
to  invest  thi  residue  thereof,  in 
their  names,  in  the  funds,  or  upon 
government  or  real  security,  and 
she  then  declared  trusts  in  favour 
of  her  children.  She  died  pos- 
sessed of  personal  estate  more  than 
sufficient  to  pay  her  debts  and  fu- 
neral and  testamentary  expenses. 
Held  that  her  will  was  not  an  ex- 
ercise of  the  power.  \Clogstaun 
V.  Walcotf] 523 

See  Jointure. — ^Trust. 

PRACtlCE. 

1.  A.,  B.  and  C.  being  entitled  to  a 
sum  of  money  in  the  Bank,  peti- 
tioned that  !t  might  be  paid,  not 
to  themselves,  but  to  their  bankers* 
An  order  was  made  according  to 
the  prayer.  [In  the  Matter  of  the 
Warwick  and  Le€nnington  RaU" 
way  Company]      -    -     -    -    31 

2.  A  subpoena  served,  under  the  fo- 
reign process  Act,  on  a  defendant 
resident  abroad,  is  duly  served 
within  the  eighth  Genend  Order 
of  August  1841 ;  and,  if  he  does 
not  appear,  the  plaintiff  may  cause 
an  appearance  to  be  entered  for 
him  and  proceed  to  take  the  bill 
pro  confeSso.    [FHght  v.  Cetmac] 

32 

3.  The  Court  may  permit  a  eause  to 
be  set  down  for  argument  on  an 
objection  for  want  of  parties  after 
the  14  days  allowed  for  that  pur* 
pose  by  the  39th  Order  of  August 
1841  hare  expired.  [Coekburn  v. 
Tolson] 188 

4.  Biddings  opened  on  an  advance  of 
60  /.  on  430  L    [Bourn  v.  Bourn^ 

189 

5.  A  writ  of  Ne  exeat,  granted  under 
the    circumstances   of   die   case. 
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though  not  prayed  for  by  the  bill. 
[Burned  v.  iMing]     -     -     -     255 

6.  Order  made,  on  petition  without 
suit,  for  a  reference  to  approfe  of 
a  guardian  and  maintenance  for  an 
infant  having  150/.  a  year  arising 
from  land.  [Ex  parte  Jngeli]  258 

7.  After  a  cause  had  proceeded  so  far 
that  the  bill  could  not  be  amended, 
the  plaintiff,  without  the  leave  of 
the  Court,  filed  a  supplemental 
bill  stating  facts,  all  of  which  ex- 
isted before  the  original  bill  was 
filed,  but  which,  he  alleged,  he 
had  only  recently  discovered.  The 
statements  and  prayer  of  the  sup- 
plemental bill,  were  in  accordance 
with  the  statements  and  prayer  of 
the  original  bill.  An  objection, 
made  (xt  the  hearingj  that  the 
supplemental  bill  had  been  irre- 
gularly filedy  was  overruled.  If 
a  supplemental  bill  is  irregularly 
filed,  the  defendant  ought  either  to 
demur  to  it,  or  to  move  that  it  may 
be  taken  off  the  file.  [  Ranger  v. 
The  Great  Western  Railway  Com- 
Tpany] 368 

8.  Guardian  ad  litem^  appointed  to 
infants,  under  special  cireum- 
stances,  without  a  commission  or 
theur  appearing  in  Court.  [Still" 
fodiy.  Blair]      ....     399 

9.  A  defendant,  against  whom  a  sub- 
poena was  prayed  when  he  should 
come  within  the  jurisdiction,  re- 
mained out  of  tho  jurisdiction  at 
the  hearing  of  the  cause.  Held 
that  the  form  of  praying  the  sub- 
poena, was  no  objection  to  the  bill 
being  taken  pro  confesso  against 
him.     [Flight  v.  Camac]    -    413 

10.  A  supplemental  bill  may  be  filed 
after  replication,  without  the  leave 
of  the  Court,  in  order  to  state 
matters  which  occurred  before  the 
filing  of  the  original  bill,  but  were 


not  discovered  until  after  replica- 
tion.    [Wa/fordv.  Pemberton] 

441 

11.  A.,  B.  and  C.  had  been  copartners 
in  the  working  of  certain  collieries. 
That  copartnership  having  deter- 
mined, and  a  new  copartnership 
having  been  formed  between  C,  D. 
and  E.y  the  plaintiff,  in  a  suit  re- 
lating to  the  affairs  of  the  late  co- 
partnership, to  which  C.  was  a 
party,  served  D.  and  E.  and  the 
agent  of  their  firm  (none  of  whom 
were  parties  to  the  suit),  with  a 
mbpcena  dttces  tecum ,  requiring 
them  to  produce  certain  books  of 
the  late  firm  ;  and  abo  moved  that 

C.  might  be  ordered  to  concur,  with 

D.  and  £.,  in  producing  the  books, 
or  causing  them  to  be  produced, 
and  to  give  or  join  in  giving  such 
directions  to  D.  and  £.  and  the 
agent,  as  should  be  necessary  to 
enable  or  authorize  them  to  obey 
the  subpceva.  The  Court  refused 
th9  motion  with  costs.  [Stuart 
V.  Lord  Bute]      .    -    -    -    453 

12.  An  order  to  amend  as  the  plaln- 
tiffi  may  be  advised,  does  not  au- 
thorize the  names  of  co-plaintiffs 
to  be  struck  out.  [  Sloggett  v.  Col- 
lins]       45b 

1 3.  An  appearance  cannot  be  entered 
for  a  defendant  to  an  amended 
bill,  under  the  29th  order  of  May 
1845,  where  the  subpoena  has  been 
served  upon  his  solicitor.  [Tlte 
Marquis  of  Hertford  v.  Suisse] 

489 

14.  Where  the  subpoena  to  appear 
and  answer  had  been  served  in 
August  1845,  the  Court  refused  to 
allow  an  appearance  to  be  entered 
under  the  29th  order  of  May  1845, 
on  a  motion  without  notice. 
[Walker  y.  Hurst]    ...     490 

15.  Memorandum  of  serving  copy 
bill,  allowed  to  be  entered  after  the 
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orders  of  May  1 845,  were  in  opera- 1 
lion,  although  the  service  would! 
have  been  bad,  if  made  after  those 
orders  took  effect      [Feltham  v. 
Clarke] 491 

16.  Replication  filed  in  July  1845; 
in  November  following  defendant 
moved  to  dismiss.  After  notice 
served,  but  before  motion  made, 
plaintiff  filed  subpoena  to  rejoin. 
Held,  that  though  the  replication 
was  filed  before  the  new  orders  of 
May  1845,  took  effect,  the  filing 
of  the  subpoena  to  rejoin,  was  a 
nullity,  under  the  93d  of  those  or- 
ders :  but  the  Court  refused  to  grant 
the  motion;  and  ordered  a  fresh 
replication  to  be  filed  without  de- 
lay.    [Laoell  V.  Biew]  -     -    492 

17.  Replication  was  filed  before  the 
orders  of  May  1845,  took  effect. 
No  proceeding  having  been  taken 
within  three  terms  after  replication 
filed,  the  defendant  moved  to  dis- 
miss according  to  the  old  practice. 
The  new  orders  of  May  1845,  hav- 
ing come  into  operation  in  the 
meantime,  the  Court  ordered  the 
plaintiff  to  file  a  fresh  replication. 
[Routledge  v.  Gibson]    -    -     493 

18.  The  undertaking  to  speed  is 
abolished  by  the  new  orders  of 
May  1845.    [Ibid.] 

19.  Notwithstanding  a  defendant  has 
notice  of  an  order  to  amend  and 
for  him  to  answer  the  amendments 
and  exceptions  at  the  same  time, 
he  may  file  his  answer  at  any  time 
before  the  order  is  served.  [Pari- 
ente  v.  Bensusatt]      -     -     -     522 

20.  Held,  on  a  motion  for  leave  to 
enter  a  memorandum  of  service  of 
copy  bill,  that  it  is  not  necessary 
for  plaintiff  to  swear  that  he  exa- 
mined the  copy  either  with  the 
office-copy  or  the  record.  An  affi- 
davit that  ho  believes  it  to  be  a  true 


copy,  is  sufficient.  [Legh  v.  Legk] 

590 

21.  The  Court  iB/uncttuoJicioyWhien 
it  has  confirmed  the  Master's  report 
sanctioning  the  draining  of  a  set- 
tled estate  under  3  &  4  Vict.  c.  55. 
What  remains  to  be  done  under  the 
Act,  is  to  be  done  by  the  Master 
and  not  by  the  Court.  [Ex  parte 
MUls] 591 

22.  After  decree,  a  commission  of 
lunacy  issued  against  the  plaintiff, 
who,  being  a  married  woman,  was 
suing  by  her  next  friend.  The 
Court,  on  the  application  of  her 
husband,  a  defendant,  stayed  the 
proceedings  in  the  suit,  until  the 
result  of  Uie  proceedings  under  the 
commission  was  known.  [Hartley 
y.GUbert] 596 

23.  An  order  for  setting  down  ex- 
ceptions to  a  report  of  insufficiency 
in  an  answer,  if  served  after, 
though  on  the  same  day,  as  an  or- 
der to  amend  and  for  defendant  to 
answer  the  amendments  and  ex- 
ceptions together,  is  irregular. 
[Zulueta  V.  Ardouin]    -     -    631 

24.  The  plaintiff's  title  to  the  relief 
prayed,  depended  upon  A.  (whose 
administrator  he  was)  having  sur- 
vived B.  The  answer  stated  that 
the  defendant  did  not  know  and 
could  not  set  forth,  whether  A. 
did  survive  B.,  or  whether  A.  was 
living  or  dead.  The  plaintiff,  in 
support  of  a  motion  for  a  receiver 
and  for  payment  into  Court  of 
money  in  the  defendant's  hands, 
produced  an  affidavit  to  prove  that 
A.  died  after  B.,  and  to  prove  also 
a  letter  alleged  to  have  been  writ- 
ten by  the  defendant  to  the  plain- 
tiff's  solicitor,  and  to  contain  an 
admission  of  the  fact.  The  answer 
denied  that  the  defendant  wrote 
the  letter,  but  added  that  it  might 
have  been  written  by  some  person 
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in  the  habit  of  being  about  him. 
Held  that  the  affidavit  was  not  sd- 
DiLuible.      [Edwards    v.    Jones] 

632 

25.  A  defendant,  in  bis  answer,  ad- 
mitted the  possession  of  documents 
relating  to  the  matters  in  the  bill, 
except  the  question  whether  A. 
survived  B. :  which  was  the  ques- 
tion upon  which  the  plaintiff's 
title  to  the  relief  prayed,  depended. 
Held  that  he  was  not  entitled  to 
have    the     documents    produced. 

[Ibid.] 

26.  The  Court  will  not  order  money 
into  Court  if  the  title  of  the  party 
applying  is  at  all  doubtful.  Nei- 
ther will  it  order  a  fund  standing 
to  the  credit  of  a  cause  between 
A.  and  B.  to  be  transferred  to  the 
joint  credit  of  that  and  of  another 
cause,  in  which  it  is  claimed  by  C. 
adversely  to  both  A.  and  B. ;  un- 
less C.  has  a  perfectly  clear  title 
to  the  fund.  [St.  Victor  v.  Deve- 
reux] 641 

See  Costs,  2. — Solicitor,  1. 

PllIORITY  OF  INCUM- 
BRANCES. 

1.  The  Deptford  Pier  Company,  un- 
der the  powers  of  their  Act  of 
Parliament,  issued  debentures,  by 
which  they  mortgaged  their  tolls 
to  persons  who  had  lent  them  mo- 
ney for  the  purposes  of  their  under- 
taking. Two  creditors  of  the  com- 
pany, who  held  no  security  on  the 
tolls,  recovered  judgments,  in  ac- 
tions against  the  company  (which 
were  undefended),  for  the  debts 
due  to  them.  Whereupon  the  de- 
benture-creditors filed  a  bill  against 
them  and  the  company,  alleging  that 
they  themselves  had  the  first  charge 
on  the  lands  of  the  company,  and 
that  the  plaintiffs  in  the  actions, 


who  colluded  with  the  directors  of 
the  company,  intended  to  sue  out 
elegits  and  to  take  possession  of 
the  lands  of  the  company;  and 
praying  for  an  injunction  to  re- 
strain them  from  so  doing,  and  for 
a  receiver  of  the  tolls.  A  demur- 
rer to  the  bill,  for  want  of  equity, 
was  allowed.  [Perkins  and  Others 
V.  The  Deptford  Pier  Company] 

277 

PRIVILEGED  COMMUNICA- 
TIONS. 

A.  was  employed,  by  the  attorney 
of  the  plaintiff  in  an  action,  to  col- 
lect evidence  for  the  plaintiff. 
Held  that,  although  A.  was  not  an 
attorney,  the  communications  made 
by  him,  to  the  plaintiff  and  his  at- 
torney, relating  to  the  evidence, 
were  privileged.  [Steele  v.  Stewart] 

533 

PRO  CONFESSO. 

A  defendant,  against  whom  a  sub- 
poena was  prayed  when  he  should 
come  within  the  jurisdiction,  re- 
mained out  of  the  jurisdiction  at 
the  hearing  of  the  cause.  Held 
that  the  form  of  praying  the  sub- 
poena, was  no  objection  to  the  bill 
being  taken  pro  confesso  against 
him.  [Flight  v.  Camac']  -  413 
See  Practice,  2, 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  A.,  B.  and  C.  had  been  copartners 
in  the  working  of  certain  collieries. 
That  copartnership  having  deter- 
mined, and  a  new  copartnership 
having  been  formed  between  C,  D. 
and  E.,  the  plaintiff,  in  a  suit  re- 
lating to  the  affairs  of  the  late  co- 
partnership, to  which  C.  was  a 
party,  served  D.  and  £.,  and  the 
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agent  of  their  firm,  none  of  wbom  t 
were  parties  to  the  soity  with  a  tub- 
pcena  ducet  iecum^  reqairing  them 
to  prodace  certain  books  of  the  late 
firm  ;  and  also  mored  that  C.  might 
be  ordered  to  concur,  with  D.  and 
£.,  in  prodacing  the  books,  or 
caasing  them  to  be  prodsoed,  and 
to  give  or  join  in  giving  each  direc- 
tions to  D.  and  £.  and  the  agent, 
as  should  be  necessary  to  enable 
or  authorize  them  to  obey  the  sub- 
poena. The  Court  refused  the  mo- 
tion with  costs.  [Stuart  v.  Lard 
Bute] 453 

2.  A  defendant,  in  his  answer,  ad- 
mitted the  possession  of  documents 
relating  to  the  matters  in  the  bill, 
except  the  question  whether  A. 
survived  B. :  which  was  the  ques- 
tion upon  which  the  plaintiff's 
title  to  the  relief  prayed,  depended. 
Held  that  he  was  not  entitled  to 
have  the  documents  produced.  [Ed- 
wardi  v.  Jones]  -    .    -     -     632 

3.  A.  was  employed,  by  the  attorney 
of  the  plaintiff  in  an  action,  to  col* 
lect  evidence  for  the  plaintiff.  Held 
that,  although  A.  was  not  an  attor- 
ney, the  communications  made  by 
him,  to  the  plaintiff  and  his  attor- 
ney, relating  to  the  evidence,  were 
privileged.  [S/ee/ev.S/ewar*]  533 

4«  It  is  no  answer  to  a  motion  for 
production  of  documents  in  the 
custody  of  a  defendant,  that  they 
tend  to  support  an  indictment  pend- 
ing against  the  defendant,  for  per- 
jury committed  in  the  cause.  [Rice 
V.  Gordon]      -----    580 

PROTECTOR  OF  SETTLE- 
MENT. 
See  Fives  and  Recoveries 

PUBUC  POUCY. 
See  Gamivo. 


PURCHASE  FOR  VALUABLE 
CONSIDERATION. 

By  a  marriage  settlement,  an  estate, 
the  property  of  the  wife,  was  li- 
mited, in  default  of  children  of  the 
wife,  to  trustees  in  trust  to  sell  and 
divide  the  proceeds  amongst  the 
brothers  and  sisters  of  the  wife. 
The  husband  agreed  to  sell  the 
estate ;  and  he  and  his  wife  joined 
in  conveyingf  it,  to  the  purdiaser, 
by  deed  and  fine.  The  wife  died 
without  issue.  Held  that  the  limi- 
tation in  favour  of  her  brothers 
and  sisters,  was  voluntary,  and, 
therefore,  void  as  against  the  pur- 
chaser. [Cotterell  v.  Homer]   606 

RECOVERY. 
See  Fines  and  Recoveries. 

REMOTENESS. 

If  a  limitation  is  made  dependent  on 
the  happening  of  either  of  two 
evenu,  one  of  which  is  too  remote, 
but  the  other  is  not ;  it  will  take 
effect  if  the  latter  event  happens. 
[Minter  v.  Wraith]  -  -  -  52 
See  Perpetuity. 

RENT. 
See  Heir  and  Executor. 

REPORT. 

Two  suite  having  been  instituted  on 
behalf  of  the  same  infant  plaintiffs, 
it  was  referred,  to  the  Master,  to 
inquire  and  stote  whether  the  bills 
were  for  the  same  matters,  and,  if 
so,  which  of  the  suite  it  would  be 
most  for  the  benefit  of  the  infante 
to  prosecute :  but  the  order  did  not 
give  the  Mater  liberty  to  state 
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special  circumstances*  The  Master 
reported  that  the  two  bills  were, 
substantialiy,  for  the  same  matters, 
and  that  it  would  be  most  for  the 
benefit  of  the  infants  to  prosecute 
the  first  suit;  but  that,  as  the  same 
person  was  solicitor  both  for  the 
next  friend  and  for  the  defendants 
in  that  suit,  he  was  of  opinion  that 
some  other  solicitor  should  be  ap- 
pointed for  the  plaintiffs,  and  that 
part  of  the  funds  in  the  cause, 
which  were  then  in  a  country  bank, 
should  be  brought  into  Court.  Held 
that  the  Master  had  given  a  qua- 
lified answer  to  the  question  re- 
ferred to  him,  and  added  sugges- 
tions which  he  was  not  at  liberty 
to  make ;  and,  therefore  it  was 
referred  back  to  htm  to  review  his 
report.     [Gander ion  v.  Ganderton] 

182 

RESULTING  TRUST. 

Testator  devised  all  his  freehold  es- 
tates to  his  most  dutiful  and 
respectful  nephew,  E.  E.  "  upon 
the  trusts  and  for  the  uses  follow- 
ing ;**  but  did  not  declare  any  use 
or  trust  except  as  to  one  of  his 
estates.  Held,  from  the  context  of 
the  will  and  a  codicil  thereto,  that 
there  was  no  resulting  trust  in 
favour  of  his  son  and  heir,  as  to 
any  part  of  his  estates.  [Hughes 
V.  Evans] 496 

REVOCATION. 

1.  Testator  drew  two  cheques,  on 
his  banker,  in  favour  of  two  of  his 
servants,  and  delivered  them,  to 
the  servants,  with  directions  to 
present  them  after  his  death. 
About  a  year  afterwards,  he  made 
a  testamentary  instrument,  by 
which,    after    giving  legacies  to 


different  persons,  and  an  annuity 
to  each  of  the  two  servants,  he 
bequeathed  the  residue  of  his  per- 
sonal estate  to  A.  B.,  and  revoked 
any  former  will  or  codicil  by  hiln 
made,  and  declared  that  instru- 
ment to  be  his  last  will.  The  three 
paper-writings  were  admitted  to 
probate  as  constituting,  together, 
the  testator's  last  will.  Held  that, 
though  the  Court  of  Chancery 
was  bound  to  consider  the  amounts 
of  the  cheques  as  legacies,  they 
were  revoked  by  the  subsequent 
instrument.   [Walsh y.  Gladstone] 

261 
2.  A.  being  seised  in  fee  of  an  estate 
subject  to  a  term  for  raising  5,000  /. 
for  B.,  made  a  devise,  in  general 
terms,  sufficient  to  comprise  the 
estate.  Afterwards,  part  of  the 
estate  was  sold,  for  the  remainder 
of  the  term,  for  7,600/.  under  a 
decree  for  raising  the  5,000  /. ;  and 

A.  sold  the  reversion,  to  the  pur- 
chaser, for  a  further  sum  ;  and  an 
assignment  and  conveyance  were 
made  to  complete  the  sales.  The 
5  000  /.  was  paid,  to  B.,  out  of  the 
7,600  /. ;  but  the  surplus  remained 
in  Court,  until  long  after  A.'s 
death.  Held  that,  as  an  excessive 
sale  had  been  made  under  the 
decree,  the  surplus  of  the  money 
raised,  retained  the  character  of 
real  estate,  and  that,  notwith- 
standing the  assignment  and  con- 
veyance, the  devise  remained  unre- 
voked with  respect  to  it.  [Jermy 
v.  Preston] 356 

See  CoKVERSiOH. 

SECURITY  FOR  COSTS. 

A.  filed  an  original  bill  against  B., 
and  B.  filed  a  cross-bill  against  A. 
and  others.    They  all  moved  that 

B.  might  give  security  for  the 
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costs  of  the  cro88-8uit.  Motion 
refused.  But  leave  was  given  to 
the  co-defendants  with  A.  who 
were  not  parties  to  the  original 
•  suit,  to  move  that  B.  might  give 
security  for  the  sosts  of  the  cross- 
suit.     [Sloggett  Y.  Viant]    -     187 

SEPARATE  PROPERTY. 

A  married  lady  hecame  entitled  to  an 
estate  for  her  separate  use,  under 
her  grandfather's  will;  and  she 
and  her  husband  joined  in  ap- 
pointing a  person  to  receive  the 
rents,  as  their  agent ;  who,  by  the 
husband's  direction,  paid  them  to 
an  account  opened  by  him  with 
H.  &  Co.,  the  bankers  of  his 
wife's  family  ;  and  he  drew  cheques 
on  H.  &  Co.  for  sums,  some  of 
which  he  applied  for  his  own  pur- 
poses, and  the  rest  to  keep  down 
the  interest  of  incumbrances  on 
the  estate.  At  the  husband's 
dea'h,  a  large  balance  remained 
in  the  hands  of  H.  &  Co.,  which 
they  transferred  to  the  account  of 
his  executors ;  and  his  wife,  who 
was  his  sole  executrix,  drew  on 
H.  &  Co.  in  that  character,  and 
died  about  ten  months  after  her 
husband.  Held  that  the  balance 
belonged  not  to  her,  but  to  her 
husband's  estate.  Beresfard  v. 
The  Archbishop  of  Armagh]     643 

SERVICE  OF  COPY  BILL. 
See  New  Ordebs,  6, 9. 

SETTLEMENT. 

A  married  woman,  having  a  life- 
interest  in  a  fund,  was  living  with 
and  was  maintained  by  her  hus- 
band* but  out  of  her  own  income, 
and  in  a  manner  very  inadequate 
to  it;   and  he  was  in   very  em- 


barrassed circumstances.  Mid  had 
no  means  of  support  except  his 
wife's  income.  The  Court  never- 
theless refused  to  order  a  portioo 
of  it  to  be  settled  to  the  wife's 
separate  use.    [  Vaughan  t.  Buck] 

404 

5ee  Construction,  11. — L.egact,9. 
— Maeriaoe  Settlem snt« 

SHIFTING  CLAUSE. 
See  Construction,  7,  8. 

SOLICITOR. 

The  solicitor  employed  by  the  next 
friend  in  an  infant's  suit,  having 
g^ven  a  notice  of  motion  on  behalf 
of  the  plaintiffs,  one  of  the  plain- 
tiffs who  had  come  of  age,  bat  had 
not  disavowed  the  suit  or  obtained 
an  order  to  change  his  solicitor, 
employed  another  solicitor  to  op- 
pose the  motion  on  his  behalf. 
Held  that  the  counsel  instracied 
by  that  solicitor,  were  not  entitled 
to  be  heard.  [Swift  v.  Graze- 
brooh] 185 

SPECIFIC  LEGACY. 
See  Assets. — Legacy,?. — Will,  14. 

SPECIFIC  PERFORMANCE. 

A  lease  of  mines  contained  a  oo* 
venant  that,  if  the  lessor  shonld, 
at  any  time  before  the  expi^ 
ration  or  determination  of  the 
lease,  give  notice,  in  writing,  to 
the  lessee,  of  his  desire  to  take 
all  or  any  part  of  the  machinery, 
stock  in  trade,  implements  &c.  in 
or  about  the  mines,  then  the  lessee 
would,  at  the  expiration  of  the 
lease,  deliver  the  articles  specified 
in  the  notice,  to  the  lessor,  on  his 
paying  the  value   of  them,  such 
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value  to  be  ascertained  in  the  man- 
ner therein  mentioned.  Held  that 
the  covenant  was  so  injurious  and 
oppressive,  to  the  lessee,  that  the 
Court  ought  not  to  enforce  it,  or 
to  grant  an  injunction  to  prevent  a 
breach  of  it.    [Taibot  v.  Ford]  1 73 

See  Waiver,  l,  2. 

STAMP. 

The  interest  of  a  sum,  secured  by  a 
mortgage  of  tithes,  being  in  arrear, 
the  mortgagor  wrote  and  gave,  to 
the  mortgagee,  a  letter  to  the 
lessee  of  the  tithes,  desiring  him 
to  pay  the  sum  in  arrear,  to  the 
mortgagee,  and  to  charge  it,  to  the 
mortgagor,  in  settling  for  the  tithes 
of  the  current  year.  The  mort« 
gagor  sent  the  letter  to  the  lessee, 
who  undertook  to  pay  the  amount 
within  a  certain  time.  The  pay- 
ment, however,  was  never  made. 
Held  that  the  letter  was  not  an  as- 
signment in  equity,  to  the  mort 
gagee,  of  a  debt  due  from  the  lessee 
to  the  mortgagor,  but  was  an  order 
for  payment  of  money,  which  could 
not  be  enforced,  because  it  was  not 
stamped.  [^Lord  Braybrooke  v. 
Meredithl 271 

STAMP  ACT  {55  Geo.  3,  c.  184.) 
See  Charity,  2. 

STATUTE  OF  LIMITATIONS 
(3&4  WiLL.4,  c.  27.) 

Under  a  marriage  settlement,  a  term 
was  vested  in  trustees  for  raising 
1 0,000  /.  for  the  younger  children  of 
the  marriage,  and,  subject  thereto, 
the  estates  were  limited  to  the  first 
and  other  sons  in  tail  male.  Much 
more  than  20  years  after  the 
.10,000/.  ought  to  have  been  raised 


and  paid,  the  younger  children  filed 
a  bill  to  have  that  sum  raised.  Held 
that  the  relation  of  trustee  KtiAcestui 
que  trust  existed  between  the  par- 
ties ;  and,  therefore,  the  Statute  of 
limitations,  which  enacts  that  mo- 
ney to  be  raised  out  of  land  shall  not 
be  recoverable  but  within  20  years 
next  after  a  right  to  receive  the 
same  shall  have  accrued  to  some 
person  capable  of  giving  a  receipt 
for  the  same,  did  not  apply.  [  Young 
V.  Lord  Waterpark]  -    -     -    204 

2.  If  husband  and  wife,  being  seised 
in  fee  in  right  of  the  wife,  convey 
to  a  purchaser,  by  deed  without 
fine:  the  wife,  if  she  survives,  and, 
if  not,  her  heir,  may,  on  the  hus- 
band's death,  recover  the  land,  not- 
withstanding the  purchaser  may 
have  been  in  possession  for  more 
than  forty  years.  [Jumpsen  v. 
Pitchers] 327 

See  Acknowledgement  of  Title. 
— Title, 

STATUTES  (PROMISCUOUS). 
See  Construction  of  Statutes. 

STERLING  OR  CURRENCY. 

A  settlement  was  made  in  Ireland  of 
estates,  some  of  which  were  situate 
there,  and  the  rest  in  England,  by 
which  the  estates  were  limited  to 
trustees  for  a  term  of  years,  for  rais- 
ing, at  a  future  time,  10,000/.  for 
portions ;  and  interest  at  5/.  per  cent, 
was  to  be  raised,  out  of  the  rents, 
for  the  children's  maintenance,  in 
the  meantime  ;  but  the  settlement 
was  silent  as  to  the  rate  of  interest 
on  the  portions  afler  they  had 
become  payable.  Held  that  the 
10,000/.  must  be  raised  in  Irish 
currency  ;  but  not  with  Irish  inte- 
rest (6/.  per  cent.),  but  at  4/.  per 
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cent.),  according  to  ilie  usual couree 
of  the  Court  [Young  v.  Lord 
IVaterpark] 199 

SUBPCENA  TO  REJOIN. 
See  New  Orders,  7. 

SUPPLEMENTAL  BILL. 

See  Construction,  L — Practice, 
7.  10. 

SURETY. 

A.  made  a  mortgage  to  B.,  and,  bj 
the  same  deed,  A.  and  C,  his  surety, 
covenanted  for  the  payment  of  the 
mortgage  money.  B.  recovered  the 
amount  from  C,  previously  to  which 
he  lent  a  further  sum  to  A.,  and 
took  a  further  charge  for  it  on  the 
mortgaged  property.  Held  that  C. 
could  not  compel  B.  to  assign  the 
mortgrage  to  him,  unless  he  paid  off 
the  further  sum.  IJViiliams  ▼. 
Owen] 597 

TACKING. 
See  Surety. 

TENANT  FOR  LIFE. 

1.  Estates  were  devised  to  A.  for  life, 
remainder  to  B.  for  life,  remainder 
to  his  sons  successively  in  tail 
male.  A.  and  B.,  during  the  in- 
fancy  of  B.'s  eldest  son,  obtained 
an  Act  of  Parliament,  vesting  the 
estates  in  trustees  in  trust  to  sell. 
Held  that  A.  and  B.  must  covenant, 
with  the  purchaser,  for  the  title. 
[In  re  London  Bridge  Acti]     J  76 

2.  If  settled  estates  are  sold  under  a 
power  to  sell  them  with  the  consent 
of  the  tenant  for  life,  he  must  co- 
venant for  the  title.    [lUd] 


TKRM. 

See  Marriage  Settlement.  2.— 
Will,  11. 

TIMBER. 
Testator  devised  his  real  estates  o 
trustees  in  fee,  in  trust  for  T.  M. 
for  life,  with  remainder  in  trust  for 
all  the  children  of  T.  M.  as  tenants 
in  common  in  tail,  with  remainders 
over,  and,  ultimately,  in  trust  for 
his  own  right  heirs:  and  he  be- 
queathed bis  personal  estate  to  the 
trustees,  in  trust  for  Mary  B.  for 
life,  with  remainder  in  trust  for  all 
her  children  who  should  attain  21, 
with  remainders  in  trust  for  T.  M. 
and  his  children  in  like  inanner : 
and  he  directed  that  the  timber  or 
wood  which  should  be  upon  his  real 
estates,  should  be,  from  time  to 
time,  made  use  of  for  repairing  the 
houses  thereon,  or  otherwise  for  the 
benefit  and  advantage  of  his  estates; 
or  that  the  same  should  be  sold  and 
the  proceeds  applied  in  the  manner 
in  which  his  personal  estate  was 
Uiereinbefore  directed  to  be  applied. 
Held  that  the  direction  or  trust 
respecting  the  timber  and  wood  on 
the  estates,  was  not  perpetual,  but 
ceased  on  the  inheritance  vesting, 
in  possession,  in  adult  persons. 
[Silvester  r,  Bradlqf]  '    •    -    75 

TITHE  COMMUTATION  ACT. 

Pending  a  suit  for  tithes,  between 
a  rector  and  an  occupier  (in  which 
the  latter  set  up  a  modus),  the 
Tithe  Commiitalion  Act  passed; 
and,  in  the  course  of  the  proceed- 
ings under  it,  an  action  was  brought, 
in  pursuance  of  one  of  iis  enact' 
mentSf  by  the  rector  against  the 
landowner^  in  order  to  try  the  va- 
lidity of  the  modus.  At  the  trial, 
a  verdict  was  found  ag^QSt  the 
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modus.  Held  that  the  verdict  was 
admissible  as  evidence  against  the 
occupier^  and,  consequently,  that 
tlie  rector  was  entitled  to  file  a  sup- 
plemental bill  for  the  purpose  of 
putting  the  proceedings  at  law  in 
issue  in  his  suit  against  the  occu- 
pier ;  and  that  too  notwithstanding 
the  Act  enacts  that  nothing  therein 
contained  shall  a£Fect  the  right  to 
any  tithes  become  due  before  the 
commutation.     [Morris  v.  EUis]  1 

TITLE. 

If  husband  and  wife,  being  seised  in 
fee  in  right  of  the  wife,  convey  to 
a  purchaser,  by  deed  without  fine  ; 
the  wife,  if  she  survives,  and,  if  not, 
her  heir,  may,  on  the  husband's 
death,  recover  the  land,  notwith- 
standing the  purchaser  may  have 
been  in  possession  for  more  than 
forty  years.    [Jumpsen  v.  Pitchers] 

327 

56f  Vekdor  akd  Purchaser,  1. — 
Waiver,  1,  2. 

TOLLS. 
See  Debenture- Creditors. 

TRUST. 

Testator  devised  his  real  estates  to  A., 
B.  and  C,  in  trust  that  they,  or 
the  survivors  or  snrvivor  of  them, 
or  the  heirs  of  the  snrvivor,  should, 
as  soon  as  conveniently  might  be 
after  his  decease,  but  at  their  dis- 
cretion, sell  the  same:  and  he  em- 
powered them  and  their  heirs  to 
make  contracts  with  and  convey- 
ances to  the  purchasers :  and  de- 
clared that  the  receipts  of  them  or 
the  survivors  or  survivor  of  them, 
or  the  heirSf  executors  or  adminis- 
trators of  such  survivor,  should  be 


good  discharges  to  the  purchasers : 
and  he  directed  that  they,  their 
heirs,  administrators,  and  assigns^ 
should  hold  the  proceeds  of  the 
sale  upon  certain  trusts.  A.  and 
B.  disclaimed,  and  C.  alone  acted. 
He  devised  the  estates  to  M.and  N. 
upon  the  trusts  a£Fecting  the  same. 
Afier  his  death,  M.  and  N.  agreed 
to  sell  the  estates  to  P.  Held  that 
M.  and  N.  were  not  entitled  to 
execute  the  trust  for  sale,  as  they 
were  the  devisees  and  not  the  heirs 
ofC.   [Cooke  V.  Crawford]   -   91 

See  Perpetuity,  1.— Resultino- 

TRUST. 

TRUSTEE. 

If  an  estate  is  devised  to  A.  and  his 
heirs  upon  certain  trusts;  A.  ought 
not  to  devise  the  estate,  but  ought 
to  let  it  descend  to  his  heir.  If  he 
devises  it,  his  assets  ought  to  bear 
the  costs  of  getting  the  legal  estate 
out  of  his  devisee.  [Cooke  v.  Craw- 
ford]      91 

TURPIS  CONTRACTUS. 
See  Gaming.-* Void  Instrument. 

UNCERTAINTY. 

See  Will,  8. 

UNDERTAKING  TO  SPEED. 

See  Practice,  18. 

VENDOR  AND  PURCHASER. 

1.  Testator  devised  his  real  estates  to 
A.,  B.  and  C,  in  trust  that  they,  or 
the  survivors  or  survivor  of  them, 
or  the  heirs  of  the  survivor,  should, 
as  soon  as  conveniently  might  be 
after  his  decease,  but  at  their  dis- 
cretion, sell  the  same :  and  he  em« 
powered  them  and  their  heirs  to 
make  contracts  with  and  convey- 
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ances  to  the  purchasers :  and  de- 
clared that  the  receipts  of  them  or 
the  survivors  or  survivor  of  them, 
or  the  heirSi  executors  or  adminis- 
trators  of  such  survivor,  should  be 
good  discharges  to  the  purchasers  : 
and  he  directed  that  they,  their 
heirs,  administrators  and  assigns^ 
should  hold  the  proceeds  of  the 
sale  upon  certain  trusts.  A.  and 
B.  disclaimed,  and  C.  alone  acted. 
He  devised  the  estates  to  M.  and 
N.  upon  the  trusts  affecting  the 
same.  After  his  death,  M.  and  N. 
agreed  to  sell  the  estates  to  P. 
Held  that  M.  and  N.  were  not  en- 
titled to  execute  the  trust  for  sale, 
as  they  were  the  devisees  and  not 
the  heirs  of  C.  [Cooke  v.  Craw- 
ford]       91 

2.  Under  an  Inclosure  Act,  an  allot- 
ment had  been  made,  to  the  impro- 
priator, in  lieu  of  tithes ;  and  by 
the  Act,  the  tithes  were  to  cease 
on  the  allotment  being  made :  but 
the  Act  did  not  authorize  the  sale 
of  allotments  before  the  execution 
of  the  award.  In  the  interim,  the 
impropriator  agreed  to  sell  his  al- 
lotment for  700  /.,  to  be  paid  on  the 
25th  of  March  then  next,  on  a  good 
and  valid  title  being  made  and 
executed.  The  award  was  not 
made  until  several  years  after  the 
agreement ;  but  the  purchaser  had 
been,  all  along,  in  possession  of 
the  aJlotment.  The  Court  ordered 
him  to  pay  four  per  cent,  interest 
on  his  purchase -money  from  the 
25th  of  March  next  after  the  date 
of  agreement,  although  a  good  title 
could  not  be  made  until  the  award 
was  executed.  [Attorneg-Oene' 
raly.Christ'Churck]    -    -    214 

3.  A.  agreed  to  sell  an  estate  to  B. 
for  an  annuity,  and  B.  was  to  pay 
off  a  mortgage  to  which  the  estate 
was  subject.  Accordingly,  B.  exe- 


cuted a  deed,  by  which  he  granted 
the  annuity  to  A.  and  coveoant«i 
to  pay  it :  and,  by  a  conTejance  of 
even  date  but  executed  after  the 
annuity-deed,  after  reci dug  the 
agreement  and  the  aniiaitj-<)eed, 
A .  and  the  mortgagee,  in  panmanoe 
of  the  agreement,  and  in  comsider- 
ation  of  the  annuity  having  been 
so  granted  as  aforesaid,  and  of  the 
payment  of  the  mortga^-money, 
conveyed  the  estate  to  B.  The 
annuity,,  afterwards,  became  in 
arrear.  Held  that  A.  had  no  lien 
on  the  estate  for  the  annaity. 
[Bucklandy.  Pocknell]      -      406 

4.  Before  answer  to  a  bill  for  speciiic 
performance,  the  plaintiff  obtained 
an  order  of  reference  as  to  title. 
The  defendant,  under  a  threat  of 
attachment,  put  in  his  answer,  in 
which  he  alleged  that  one  of  the 
conditions  of  sale  was  framed  with 
a  fraudulent  intent.  Held  that 
that  allegation  was  not  imperti- 
nent.   [Emery  v.  Pickering]    5S3 

Setf  Agreement. — ^Tenant  for  Life, 

ly  2.— VOLUKTAET    SETTLEMENT. 

—Waiver,  1,  2. 

VENUE. 
See  Ikjukction,  2, 

VESTING. 
Testator  directed  his  trustees  to  pay 
the  interest  of  2,500/.  to  his 
daughter  for  life,  for  her  sepaimis 
use,  and,  after  her  death,  for  the 
maintenance  of  all  her  children 
until  they  should  attain  21,  and 
then  the  principal  to  be  eqnaUy 
divided  amongst  her  said  children ; 
and,  if  his  daughter  should  die 
without  leaving  a  child,  then  that 
the  principal  should  be  divided 
amongst  all  his  own  children  then 
living.  The  daughter  had  children, 
but  they  all  died  under  21.     Held, 
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iMvertbelesB,  that  the  legacy  vested 
in  them.    {Parker  v.   Ooldinff] 

418 

VESTING  AND  DIVESTING. 

See  Will,  3,  4.  9. 

VOID  INSTRUMENT. 

Thtt  plaintiff  cohabited  with  M.  S.,  a 
married  woman  ;  and,  in  consider- 
ation of  her  agreeing  to  continue 
to  cohabit  with  him,  he  executed  a 
deed  whereby,  ^*  for  the  considera- 
tion therein  mentioned,"  he  granted 
to  a  trustee  for  her,  an  annuity  to 
commence  on  his  death,  marriage, 
or  withdrawing  his  protection  from 
her ;  and  covenanted  to  chai^ge  any 
land  that  he  should  become  pos- 
sessed of,  with  the  annuity :  and, 
for  further  securing  the  annuity, 
he  executed  a  bond,  in  the  penalty 
of  1,000/.,  to  the  trustee,  and  gave 
a  warrant  of  attorney  to  enter  up 
judgment  against  him  on  the  bond ; 
and   judgment  was    entered    up, 
against  him,   at   the   suit  of  the 
trustee,    for    1,000/.    and    costs. 
Some  years  afterwards,  the  plaintiff 
married,  previously  to  which  he 
had  put  an  end  to  his  intercourse 
with  M.  S.  ;  and,  having  been  ad- 
vised that   the   annuity-deed  and 
collateral  securities,  which  he  stated 
to  have  been  obtained  from  him  for 
the  consideration  of  future  cohabi- 
tation, were  not  binding  upon  him, 
he  refused  to  pay  the  annuity.     In 
consequence  of  which,  M.  S.,  in 
the  trustee's  name,  brought  an  ac- 
tion against  him,  on  the  judgment. 
The  bill  prayed  that  the  annuity- 
deed  and  collateral  securities  might 
be  declared  void  and  be  delivered 
up  to  be  cancelled,  and  that  the 
trustee  might  enter  up  satisfiftction 
on  the  judgment,  and  that  the  ac- 
VOL.  XIII. 


tion  miglit  be  stayed.  The  trustee 
put  in  a  general  demurrer,  which 
was  allowed.    [Smyth  v.  Griffin] 

245 


VOLUNTARY  SETTLEMENT. 

By  a  marriage  settlement,  an  estate, 
the  property  of  the  wife,  was  limi- 
ted, in  de&ult  of  children  of  the 
wife,  to  trustees  in  trust  to  sell  and 
divide  the  proceeds  amongst  the 
brothers  and  sisters  of  the  wife. 
The  husband  agreed  to  sell  the  es- 
tate ;  and  he  and  his  wife  joined 
in  conveying  it,  to  the  purchaser, 
by  deed  and  fine.  The  wife  died 
without  issue.  Held  that  the  limi- 
tation in  favour  of  her  brothers  and 
sisters,  was  voluntary,  and,  there- 
fore, void  as  against  the  purchaser. 
[Coitereti  V.  Homer]      -     -     506 

WAIVER. 

1.  Conditions  of  sale  stipulated  that 
the  sale  should  be  completed  on  a 
certain  day ;  and  that  objections  to 
the  title  not  made  within  21  days 
from  the  delivery  of  the  abstract, 
should  be  considered  as  waived; 
and  that,  if  the  purchaser  should 
not  comply  with  the  conditions,  his 
deposit  should  be  forfeited,  and  the 
vendor  be  at  liberty  to  resell  the 
property.  The  purchaser  did  not 
deliver  his  objections  until  several 
weeks  after  the  expiration  of  the 
21  days,  and  after  the  day  ap- 
pointed for  completing  the  pur- 
chase :  the  vendor's  solicitor,  how- 
ever, received  them,  and  entered 
into  a  long  correspondence  with 
the  purchaser  on  the  subject,  of 
them,  but  without  coming  to  a 
satisfactory  conclasion.  Finally, 
the  vendor  resold  the  property  (but 
at  a  less  price),  notwithstanding 
3  B 
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the  purchaser  protested  against  the 
resale,  and  gave  notice,  to  the 
vendor,  of  his  intention  to  file  a 
bill  to  enforce  his  contract.  About 
six  months  afterwards  he  filed  his 
bill,  making  the  auctioneer  and  the 
purchaser  at  the  resale,  to  whom 
he  had,  some  months  before,  given 
notice  of  his  prior  contract,  co- 
defendanto  to  it.  The  Court  held 
that  the  benefit  of  the  conditions 
had  been  waived  by  the  vendor's 
solicitor,  and  decreed  a  specific 
performance,  with  a  reference  to 
the  Master  as  to  title,  and  dismissed 
the  bill,  with  costs,  as  against  the 
auctioneer,  because  he  denied  that 
be  had  ever  intended  to  part  with 
the  deposit,  and,  without  costs  as 
against  the  purchaser  at  the  resale, 
who  claimed  the  benefit  of  his  con- 
tract if  the  Court  should  think  that 
the  plaintiff's  ought  not  to  be  per- 
formed. [Cutts  V.  Thodey]  206 
2.  Where  objections  to  title  are  to  be 
considered  as  waived,  unless  made 
within  a  certain  time  after  the  de- 
livery of  the  abstract:  Qk.  whe- 
ther that  condition  can  be  insisted 
on,  if  the  abstract  is  very  defective. 
[Ibid.] 

WARD  OF  COURT. 
See  Infant,  6. 

WILFUL  NEGLECT  OR 
DEFAULT. 

Neglect  or  default  may  be  wilful, 
though  it  may  have  been  uninten- 
tional and  have  arisen  from  forget- 
fulness.     [Elliott  r.  Turner]   477 

WILL. 

1  •  Testatrix  gave,  to  the  eldest  son  of 

her  daughter  who  should  be  living 

at  her  own  decease,  ten  guineas, 

and  added  that  she  left  him   no 


larger  sum,  because  he  would  have  a 
handsome  provision  from  the  estate 
of  her  late  husband  and  the  estate 
of  his  own  father  (who  was  atill 
alive):  and  she  gave  the  residue 
of  her  property  to  all  the  children 
of  her  daughter,  except  the  daugh- 
ter's eldest  son,  or  such  of  her  aom 
as,  by  the  death  of  an  elder  brother, 
should  become  an  eldest  sod,  equally 
to  be  divided  amongst  them  when 
the  youngest  should  attain  twenty- 
one.  The  daughter's  eldest  son 
was  provided  for  in  the  manner 
mentioned ;  but  he  died  before  the 
youngest  child  attained  twenty-ooe, 
and  ^e  provision  did  not  devolve 
upon  the  daughter's  second  son. 
Held,  nevertheless,  that  the  latter 
was  excluded  from  participating  in 
the  residue.  [Livesetfr.Livesey]  33 

2.  Testator  directed  his  trusteea  to 
sell  his  real  and  personal  estate, 
and  to  pay  the  interest  of  the  pro- 
ceeds to  his  daughter  for  life,  and, 
after  her  death,  to  assign  the  prin- 
cipal and  the  parts  of  his  real  and 
personal  estate  remaining  unsold  (if 
any)  to  her  children^  when  they 
should  attain  21 ;  and,  if  his  daugh- 
ter should  die  without  leaving  issue^ 
or  leaving  issue,  all  of  them  should 
die  under  21  and  without  issue, 
then  to  assign  the  proceeds  and 
the  parts  of  his  real  and  personal 
estate  remaining  unsold  (if  any)  to 
his  personal  representatives j  his, 
her  or  their  heirs,  executors,  admi- 
nistrators and  assigns.  The  daugh- 
ter, who  was  the  testator's  next  of 
kin  at  his  death ,  died  without  having 
had  a  child.  Held  that,  by  "  issue," 
the  testator  meant,  '^children ;"  and 
that  the  persons  who  were  his  next 
of  kin  at  his  daughtet^s  deatk, 
were  entitled  under  the  ultimate 
trust.    [Minter  v.  TTrai/A]  -     52 

3.  Testator  directed  the  renu  of  his 
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estates  to  be  accumulated  for  ^re 
years :  *'  at  the  end  of  which  time 
I  leave  as  follows :  to  H.  0. 200  /. ; 
and  to  W.  B.,  W.  C,  E.  M.,  or  as 
many  as  are  living,  100/.  each: 
and  to  M.  N.,  S.  H.,  S.  S.,  or  as 
many  as  are  then  living ,  50  /.  each : 
and  the  same  sum  to  be  gfiven  at 
the  expiration  of  ten  years  from 
the  time  of  my  death,  and  ditto  at 
the  end  of  ten  and  fifteen  and 
twenty  years  from  my  death  "  Two 
of  the  legatees  died  between  the 
end  of  the  tenth  and  the  fifteenth 
years  after  the  testator's  death, 
having  received  the  payments 
which  became  due  to  them  at  the 
end  of  the  fifth  and  tenth  years. 
Held  that  the  rights  of  the  legatees 
named  in  the  will,  to  receive  the 
payments,  were  contingent  on  their 
surviving  the  times  of  payment, 
and,  consequently,  that  the  execu* 
tors  of  the  then  deceased  legatees 
could  not  claim  any  payment  at  the 
end  of  the  fifteenth  year.  [Bruce  v. 

Charlton^ 65 

4.  Testator  bequeathed  his  residuary 
estate  to  trustees  in  trust  to  pay 
the  interest  to  his  niece  for  life, 
and  directed,  that,  after  her  death, 
the  trustees  should  pay,  apply, 
transfer  and  dispose  of  the  residue 
amongst  her  children,  equally  to  be 
divided  between  them,  share  and 
share  alike,  to  be  paid  to  sons  at 
21,  and,  to  daughters  at  that  age 
or  on  their  marriage  :  and  he  em- 
powered the  trustees,  after  his 
niece  8  decease  or  in  her  lifetime 
with  her  consent,  to  raise,  pay  and 
apply,  for  the  preferment  and 
advancement  of  any  of  her  children, 
all  or  any  part  of  their  presumptive 
portions  under  the  trusts  aforesaid. 
Held  that  there  was  no  gift  to  the 
children  except  in  the  direction  to 
pay  to  them,  and,  therefore,  their 


portions  did  not  vest  in  them  until 
such  of  them  as  were  sons,  attained 
21,  and  such  of  them  as  were 
daughters,  either  attained  that  age 
or  were  married.  [Chevaux  v. 
Aislalfie] 71 

5.  Testator  devised  his  estates  to 
trustees,  in  trust  to  settle  and  con- 
vey the  same  to  the  use  of  or  in 
trust  for  G.  R.  (who  had  then  no 
issue)  for  life,  without  impeachment 
of  waste,  with  remainder  to  his  issue 
in  tail  male,  in  strict  settlement. 
Held  that  the  words  '*  in  tail  male  " 
were  descriptive,  not  of  the  issue, 
but  of  the  interest  that  they  were 
to  have :  and  that  the  estates  ought 
to  be  settled  on  G.  R.  for  life,  with- 
out impeachment  &c.,  with  remain- 
ders to  his  sons,  successively,  in 
tail  male,  with  remainder  to  his 
daughters  as  tenants  in  common  in 
tail  male,  with  cross  remainders  in 
tail   male.      [Trevor  v.    Trevor"] 

108 

6.  Testator  made  two  wills,  one  of 
his  estates  in  Sussex,  and  the  other 
of  his  estates  in  Bedfordshire.  By 
the  latter,  he  devised  those  estates 
to  trustees,  in  trust  to  settle  them 
on  G.  R.,  who  was  heir  to  the 
barony  of  D.,  for  life,  with  re- 
mainder to  his  issue  in  tail  male, 
in  strict  settlement :  '^  Upon  the 
like  condition  to  that  1  have  made 
in  my  will  of  my  Sussex  estates, 
so  far  as  the  change  of  circum- 
stances will  permit,  that  the  said 
estates  shall  go  over  to  the  party 
next  entitled,  on  the  person  for  the 
time  being  possessed,  becoming 
entitled  to  the  barony  of  D."  Held, 
regard  being  had  to  the  will  of 
the  Sussex  estates,  that  the  suc- 
cession of  a  child  or  any  male 
issue  of  a  child  of  G.  R.  to  the 
barony,  ought  not  to  exclude  that 
child,  or  his  issue  male,  from  the 
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enjoyment  of  the  Bedfordshire 
estates,  unless  some  other  child, 
or  the  issue  male  of  some  other 
child  of  G.  R.  were  in  existence, 
to  whom  those  estates  might  go 
over.     [Trevor  v.  Trevor]  -     108 

7.  Testator  directed  his  estates  to  be 
settled  on  G.  R.  for  life,  with 
remainder  to  his  issue  in  tail  male, 
in  strict  settlement;  upon  condi- 
tion that  all  persons  from  time  to 
time  to  come  into  possession  of  the 
estates,  should  take  and  use  the 
name  and  arms  of  T.  Held  that 
the  estates  ought  to  be  settled  on 
G.  R,  for  life,  with  remainder  to 
his  sons  successively  in  tail  male, 
with  remainder  to  his  daughters 
as  tenants  in  common  in  tail  male, 
with  cross  remainders  in  tail  male : 
and  that  the  proviso  to  be  inserted 
in  the  settlement,  as  to  taking  the 
name  and  arms,  and  for  giving 
over  the  estates  on  default,  ought 
to  be  so  expressed,  as  to  take  away 
the  estates  from  the  de&uldng 
party  and  his  descendants  only: 
that  is,  if  a  grandson  of  G.  R. 
were  the  defaulting  party,  the  con- 
sequence ought  not  to  extend  to 
the  grandson's  brothers.     [Ilnd.] 

8.  Testator  bequeathed  his  residue  to 
his  first  cousins,  the  children  of 
his  father's  brother,  of  the  name 
of  C.  I'he  testator's  father  had 
two  brothers  of  the  name  of  C. ; 
both  of  whom  had  left  children. 
Held  that  the  bequest  was  not 
void  for  uncertainty ;  but  that  the 
children  of  both  the  brothers  were 
entitled  to  share  in  the  residue. 
IHare  v.  Cartridge']     -     -     166 

9.  Testatrix  bequeathed  the  residue 
of  her  funded  property,  in  trust 
for  her  niece  for  life,  and,  after 
her  death,  to  be  equally  divided 
amongst  all  her  ckildreuy  whether 
sons  or  daughters,  share  and  share 


alike:  in  case  it  shouM  happen 
that  there  was  but  one  child  at  the 
niece*s  death,  then  to  go  to  that 
one  only  child;  and  in  case  of 
failure  of  issue,  to  go  as  the  niece 
should  appoint  by  her  will.  The 
niece  bad  eleven  children;  three 
of  whom  died  in  her  lifetime. 
Held  that  all  the  children  took 
vested  interests,  and,  as  more  than 
one  survived  their  mother,  there 
was  no  divesting  of  interests. 
[  Templeman  v.  U^arringtan]    267 

10.  A.  being  seised  in  fee  of  an  estate 
subject  to  a  term  for  raising  5,000  L 
for  B.,  made  a  devise,  in  general 
terms,  sufficient  to  comprise  the 
estate.  Afterwards,  part  of  it  was 
sold  for  the  remainder  of  the  teim, 
for  7,600/.,  under  a  decree  for 
raising  the  5,000/.;  and  A.  s<^d 
the  reversion,  to  the  purchaser,  for 
a  further  sum ;  and  an  assignment 
and  conveyance  were  made  to 
complete  the  sales.  The  5,000/. 
was  paid  to  B.,  out  of  the  7,600  /. ; 
but  the  surplus  remained  in  Court 
until  long  after  A.'s  death.  Held 
that,  as  an  excessive  sale  had  been 
made  under  the  decree,  the  sur- 
plus retained  the  character  of  real 
estate,  and  that,  notwithstanding 
the  assignment  and  conveyance, 
the  devise  remained  unrevoked 
with  respect  to  it  [Jermy  v. 
Preston] 356 

11.  Testatrix  bequeathed  a  leasehold 
house  and  3,000  /.  stock  to  trus- 
tees, in  trust  to  permit  her  daughter 
to  receive  the  rents  and  interest  for 
life  for  her  separate  use;  and, 
from  and  immediately  after  her 
daughter's  decease,  she  gave  the 
rents  and  interest  to  the  heirs  of 
the  body  of  her  daughter  lawfully 
begotten :  but,  in  case  her  daughter 
should  happen,  to  die  without 
having  any  tawfai  issue  living  at 
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the  lime  of  her  decease,  she  gave 
the  hoose  and  the  stock  over. 
Held  that  the  daughter  took  the 
property  ahBoIutely.  [The  Earl 
of  Verulam  ▼.  Bathurst]    -    374 

12-  Testator  devised  all  his  real 
estates  to  trustees;  as  to  hi»  free- 
hold messuage,  farm,  lands  and 
hereditaments  in  the  county  of  B., 
in  trust  for  C.  The  testator  had  a 
farm  in  that  county,  consisting  of 
a  messuage  and  116  acres  of  land, 
of  which  the  messuage  and  the 
greater  part  of  the  land,  were  free- 
hold, and  the  other  parts  lease- 
hold for  long  terms  of  years  at 
peppercorn  rents;  and  they  were 
interspersed  with  and  undistin- 
guishable  from  the  freehold  part, 
and  had  been  demised  therewith  as 
one  farm,  at  one,  entire  rent,  and 
the  testator  had  always  treated 
and  dealt  with  them  as  freehold. 
Held,  nevertheless,  that  the  lease- 
hold parts  were  not  comprised  in 
the  trust    [Stone    v.   Greening] 

390 

13.  Testator  bequeathed  his  residue 
to  trustees,  in  trust  for  J.  F.  for 
life,  and,  after  her  death,  for  her 
children :  but  in  case  J.  F.  should 
survive  her  mother,  and  die  with- 
out having  had  lawful  issue,  then 
in  trust  for  the  brothers  and  sisters 
of  J.  C.  But  in  case  J.  F.  should 
die  in  the  lifetime  of  her  mother 
without  lawful  issue,  then  the  tes- 
tator directed  the  trustees  to  re- 
tain, out  of  the  residue,  sufficient 
to  produce  150/.  a  year,  and  to 
pay  the  annual  produce  to  the  mo- 
ther for  life;  and,  after  her  de- 
cease, he  gave  the  principal  so  to 
be  retainedj  to  the  person  or  per^ 
sons  who  would  be  entitled  thereto 
in  case  J.  F.  had  survived  her  mo- 
ther  and  died  without  lawful  issue. 
J.   F.  died  without  issue  in  her 


mother's  lifetime.  Held  that  the 
whole  of  the  residue,  except  the 
fund  for  paying  the  annuity,  was 
undisposed  of.    [Clarhe  v.  Butler] 

401 

14.  A  testator  having  three  and  a 
half  per  cents,  East  India  stock, 
Danish  bonds,  and  other  property, 
bequeathed  to  his  wife,  during  her 
widowhood,  the  interest  of  all  the 
money  he  had  or  might  possess 
in  the  funds  or  other  securities: 
"  And  I  further  bequeath,  to  my 
wife,  the  interest  of  any  other 
property  I  do  or  may  possess,  to 
be  enjoyed  by  her  so  long  as  she 
remains  single.'*  Held  that  the 
testator's  widow  was  entitled,  as 
against  the  residuary  legatees,  to 
enjoy,  in  specie,  every  portion  of 
her  husband's  property  which  came 
within  the  description  of  money  in 
the  funds  or  other  property,  and, 
consequently,  his  three  and  a  half 
per  cents.  East  India  stock  and 
Danish  bonds.  [Oahesr.  Strachey] 

414 

15.  A  legacy  of  10,000/.  consols, 
**  now  standing  in  my  name," 
held,  from  the  context  of  the  will, 
not  to  be  specific.  [Auther  v. 
Auther] 422 

16.  Testator  bequeathed  to  his  daugh- 
ter Elizabeth  2,000/.  for  life,  the 
principal  to  be  equally  divided 
among  her  children,  should  they 
have  attained  21 :  and,  to  the 
two  children  of  his  late  daughter 
Jemima,  1,000/.  each,  to  be  paid 
on  their  attaining  21.  Held  that 
the  legacies  to  the  children,  were 
contingent  on  their  attaining  21, 
and  that  they  were  not  entitled  to 
interest  in  the  meantime.  Testa- 
tor left  to  his  daughter,  Jane,  the 
sum  of  2,000/.,  to  be  settled  on 
her  when  she  married,  or  to  be  paid 
to  her  on  her  attaining  2 1 ;  should 
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ances  to  the  purchasers :  and  de- 
clared that  the  receipts  of  them  or 
the  suryiyors  or  surviyor  of  them, 
or  the  heirSf  executors  or  adminis- 
trators of  such  survivor,  should  be 
good  discharges  to  the  purchasers  : 
and  he  directed  that  they,  their 
heirs,  administrators  and  assigns, 
should  hold  the  proceeds  of  the 
sale  upon  certain  trusts.  A.  and 
B.  disclaimed,  and  C.  alone  acted. 
He  devised  the  estates  to  M.  and 
N.  upon  the  trusts  affecting  the 
same.  After  his  death,  M.andN. 
agreed  to  sell  the  estates  to  P. 
Held  that  M.  and  N.  were  not  en- 
titled to  execute  the  trust  for  sale, 
as  they  were  the  devisees  and  not 
the  heirs  of  C.  [Cooke  v.  Craw- 
ford]       91 

2.  Under  an  Inclosure  Act,  an  allot- 
ment had  been  made,  to  the  impro- 
priator, in  lieu  of  tithes ;  and  by 
the  Act,  the  tithes  were  to  cease 
on  the  allotment  being  made :  but 
the  Act  did  not  authorize  the  sale 
of  allotments  before  the  execution 
of  the  award.  In  the  interim,  the 
impropriator  agreed  to  sell  his  al- 
lotment for  700  /.,  to  be  paid  on  the 
25th  of  March  then  next,  on  a  good 
and  valid  title  being  made  and 
executed.  The  award  was  not 
made  until  several  years  after  the 
agreement ;  but  the  purchaser  had 
been,  all  along,  in  possession  of 
the  allotment.  The  Court  ordered 
him  to  pay  four  per  cent,  interest 
on  hb  purchase-money  from  the 
25th  of  March  next  after  the  date 
of  agreement,  although  a  good  title 
could  not  be  made  until  the  award 
was  executed.  [Attorney-Gene- 
ral y.  Christ-Church]    -     -    214 

3.  A.  agreed  to  sell  an  estate  to  B. 
for  an  annuity,  and  B.  was  to  pay 
off  a  mortgage  to  which  the  estate 
was  subject.  Accordingly,  B.  exe- 


cuted a  deed«  by  which  he  granted 
the  annuity  to  A.  and  covenanted 
to  pay  it :  and,  by  a  conveyance  of 
even  date  but  executed  after  the 
annuity-deedy  after  reciting  the 
agreement  and  the  annuityndeed, 
A .  and  the  mortgagee,  in  pursuance 
of  the  agreement,  and  tit  consider- 
ation  of  the  annuity  having  been 
so  granted  as  aforesaid^  and  of  the 
payment  of  the  mortgage-money, 
conveyed  the  estate  to  B,  The 
annuity^  afterwards,  became  in 
arrear.  Held  that  A.  had  no  lien 
on  the  estate  for  the  annuity. 
[Bucklandy.  PockneU]     -      406 

4.  Before  answer  to  a  bill  for  specific 
performance,  the  plaintiff  obtained 
an  order  of  reference  as  to  title. 
The  defendant,  under  a  threat  of 
attochment,  put  in  his  answer,  in 
which  he  alleged  that  one  of  the 
conditions  of  sale  was  framed  with 
a  fraudulent  intent.  Held  that 
that  allegation  was  not  imperti- 
nent.   {Emery  v.  Pickering]    583 

&tf  Agreement. — ^Tenant  for  Life, 
1,  2.— Voluntary  Settlement. 
—Waiver,  1,  2. 

VENUE. 
See  Injunction,  2. 

VESTING. 

Testetor  directed  his  trustees  to  pay 
the  interest  of  2,500/.  to  his 
daughter  for  life,  for  her  separate 
use,  and,  after  her  death,  for  the 
maintenance  of  all  her  children 
until  they  should  attain  21,  and 
then  the  principal  to  be  equally 
divided  amongst  her  said  children ; 
and,  if  his  daughter  should  die 
without  leaving  a  child,  then  that 
the  principal  should  be  divided 
amongst  all  his  own  children  then 
living.  The  daughter  had  children, 
but  they  all  died  under  21.     Held, 
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neverthelese,  that  the  legacy  vested 
in  them.    {Parker  v.   Ooldin^] 

418 

VESTING  AND  DIVESTING. 

See  Will,  3,  4.  9. 

VOID  INSTRUMENT. 

Tho  plaintiff  cohabited  with  M.  S.,  a 
married  woman ;  and,  in  consider- 
ation of  her  agreeing  to  continue 
to  cohabit  with  him,  he  executed  a 
deed  whereby,  '*  for  the  considera- 
tion therein  mentioned/'  he  granted 
to  a  trustee  for  her,  an  annuity  to 
commence  on  hu  death,  marriage, 
or  withdrawing  his  protection  from 
her ;  and  covenanted  to  charge  any 
land  that  he  should  become  pos- 
sessed of,  with  the  annuity :  and, 
for  further  securing  the  annuity, 
he  executed  a  bond,  in  the  penalty 
of  1,000/.,  to  the  trustee,  and  gave 
a  warrant  of  attorney  to  enter  up 
judgment  ag^nst  him  on  the  bond ; 
and  judgment  was    entered    up, 
against  him,   at   the   suit  of  the 
trustee,    for    1,0002.    and    costs. 
Some  years  aflterwards,  the  plaintiff 
married,  previously   to  which  he 
had  put  an  end  to  his  intercourse 
with  M.  S. ;  and,  having  been  ad- 
vised that   the   annuity-deed  and 
collateral  securities,  which  he  stated 
to  have  been  obtained  from  him  for 
the  consideration  of  future  cohabi- 
tation, were  not  binding  upon  him, 
he  refused  to  pay  the  annuity.     In 
consequence  of  which,  M.  S.,  in 
the  trustee's  name,  brought  an  ac- 
tion against  him,  on  the  judgment. 
The  bill  prayed  that  the  annuity- 
deed  and  collateral  securities  might 
be  declared  void  and  be  delivered 
up  to  be  cancelled,  and  that  the 
trustee  might  enter  up  satisfaction 
on  the  judgment,  and  that  the  ac- 
VOL.  XIII. 


tion  might  be  stayed.  The  trustee 
put  in  a  general  demurrer,  which 
was  allowed.    [Smyth  v.  Griffin] 

245 


VOLUNTARY  SETTLEMENT. 

By  a  marriage  settlement,  an  estate, 
the  property  of  the  wife,  was  limi- 
ted, in  de&ult  of  children  of  the 
wife,  to  trustees  in  trust  to  sell  and 
divide  the  proceeds  amongst  the 
brothers  and  sisters  of  the  wife. 
The  husband  agreed  to  sell  the  es- 
tate ;  and  he  and  his  wife  joined 
in  conveying  it,  to  the  purchaser, 
by  deed  and  fine.  The  wife  died 
without  issue.  Held  that  the  limi- 
tation in  favour  of  her  brothers  and 
sisters,  was  voluntary,  and,  there- 
fore, void  as  against  the  purchaser. 
[Coiterell  v.  Homer]      -     -     606 

WAIVER. 

1.  Conditions  of  sale  stipulated  that 
the  sale  should  be  completed  on  a 
certain  day ;  and  that  objections  to 
the  title  not  made  within  21  days 
from  the  delivery  of  the  abstract, 
should  be  considered  as  waived; 
and  that,  if  the  purchaser  should 
not  comply  with  the  conditions,  his 
deposit  should  be  forfeited,  and  the 
vendor  be  at  liberty  to  resell  the 
property.  The  purchaser  dSd  not 
deliver  his  objections  until  several 
weeks  after  the  expiration  of  the 
21  days,  and  after  the  day  ap- 
pointed for  completing  the  pur- 
chase :  the  vendor's  solicitor,  how- 
ever, received  them,  and  entered 
into  a  long  correspondence  with 
the  purchaser  on  the  subject,  of 
them,  but  without  coming  to  a 
satisfactory  conclasion.  Finally, 
the  vendor  resold  the  property  (but 
at  a  less  price),  notwithstanding 
3  B 
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